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Abstract

I . Background and Objectives

[ ] Background of Research

O A “multiple derivative suit” is defined as a suit which a
shareholder of a controlling corporation brings against a director of

subsidiary corporation.

O In August 2003, the Seoul High Court decided that a double
derivative suit is permitted under the current Commercial Code,
but in 2004, the Supreme Court of Korea overruled the above

decision.

O As of 2013, there are hot debates on whether the multiple
derivative suit should be introduced into Korean Commercial Code

as a means of revamping the Chaebol.

O The Park government regards the multiple derivative suit as a
device of both recovering shareholders' loss and of deterring
wrongdoings by corporate insiders, and tries to codify the multiple

derivative suit.

O Several revised bills and draft proposals of amendment to the Code
to introduce the multiple derivative suit are submitted into the

National Assembly or made public.



[] Purpose

O The purpose of this Study is to look at how the law of the

multiple derivative suit is implemented and applied in the real life
in many countries such as U.S., Canada, England, Germany,
France, South Africa, Nigeria, Australia, New Zealand, Japan,

China, Hong Kong, Singapore, and Israel.

Main Contents

The multiple derivative suit in Korea captures the attention of
politicians, legal scholars, and businessmen and presents a
controversial topic for reforming the existing corporate governance

of the conglomerates.

Many countries have a law of the multiple derivative suit in various

forms and thus there is not a well-formulated form of it.

. Some countries such as England, Canada, and Australia provide

some kinds of statutory hurdle to prevent the abuse of filling the
suit, because there might be conflicts between the interests of

shareholders of parent and subsidiary corporations.

The multiple derivative suit which has its historic roots in the
United States had not been found in countries outside of the U.S.A.
until 2007 when a multiple derivative suit was permitted by the

highest court of Hong Kong.



5. The Study implies that the multiple derivative suit would be
statutorily incorporated into the Korean Commercial Code to go
with the stream of the times and also there should be efforts to
minimize the possibility of abusing the right of commencing the

suit.

III. Expected Effect

[] To contribute to find the concept of multiple derivative suit

[] To provide theoretical and practical information regarding the

definition and scope of multiple derivative suit

[] To assist the government to make national policies regarding

multiple derivative suit

MW Keywords: multiple derivative suit, piercing the corporate veil,
minority shareholder, demand requirement,

controlling and subsidiary corporations
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i

A
97) CBCA, s. 238. In this Part, “action” means an action under this Act; “complainant”

96) Note, Demand Requirement, supra note 95, at 171.

A A



A2 A Hohlelsh ko) pyeler A

of FF7k wAAF Fe 1 AFANE fstel 44 W ALT

T2 Hdd F7Kleave)S AT 5 AT Ao R A AL Ut
=

1 oAuthg e ALBAE FEAE) AsE dald dEsS
o] HAtel HAo olofo] FaaAe] et WS E3Fete] A4
B Wael WL S7E W AL AT 3 AhM oo 2

Qb
N
N
e
r
flo
N
)
N
o

9
E]

9

2 ]2 a1, ¥
T =meolal agnEel ds SARRSR

(c) the Director, or (d) any other person who, in the discretion of a court, is a proper
person to make an application under this Part.

98) CBCA s. 239. (1) Subject to subsection (2), a complainant may apply to a court for
leave to bring an action in the name and on behalf of a corporation or any of its
subsidiaries, or intervene in an action to which any such body corporate is a party, for
the purpose of prosecuting, defending or discontinuing the action on behalf of the body
corporate.

99) CBCA s. 239. (2) No action may be brought and no intervention in an action may
be made under subsection (1) unless the court is satisfied that

(a) the complainant has given notice to the directors of the corporation or its
subsidiary of the complainant’s intention to apply to the court under subsection (1) not
less than fourteen days before bringing the application, or as otherwise ordered by the
court, if the directors of the corporation or its subsidiary do not bring, diligently
prosecute or defend or discontinue the action;

(b) the complainant is acting in good faith; and

(c) it appears to be in the interests of the corporation or its subsidiary that the
action be brought, prosecuted, defended or discontinued.

100) CBCA s. 240. In connection with an action brought or intervened in under section
239, the court may at any time make any order it thinks fit including, without limiting
the generality of the foregoing,

(a) an order authorizing the complainant or any other person to control the conduct
of the action;

(b) an order giving directions for the conduct of the action;

(c) an order directing that any amount adjudged payable by a defendant in the
action shall be paid, in whole or in part, directly to former and present security
holders of the corporation or its subsidiary instead of to the corporation or its
subsidiary; and

(d) an order requiring the corporation or its subsidiary to pay reasonable legal fees
incurred by the complainant in connection with the action.
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101) Re Daon Development Corp. (1984), 10 D.L.R. (4th) 216(“1 consider the history of
derivative actions and the wording of the section requires that the category be
composed of those persons who have a direct financial interest in how the company is
being managed.”).

102) Barrett v Duckett [1995] 1 B.C.L.C. 243.

103) Steven Donley & Nigel P. Kent, Directors and Officers Liability: A Review of
Exposures and Coverages Available under D&O Policies 4(2008).

104) L ZeRL, “FEERWIR 2 6 W72 H AR DR AFKTRATHE—Fr 1o bk B RETFRA DL
ks 2 - T TR, 3145 O R RE, 2007), 1255 TE 17).
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o] 749 184341 Foss v. Harbottle AF71105)S 3|A}o] &3] 3] &2
3|} 222 T) dhofof gt dF o] FYEHAT F, T AbtdolA I
AL o] AbEe] 9 ® 1% E&fl= i 5ol gk Ble] oyt At
o digh Zeolng FF7t AFS AVlste A2 AAHA gGorn=
IATE Aade Al7IEeoF Stk o] AHE Zlojth o] ujio
ojAke] o] fnk Aol FFE A A7 AAE AA st

ofrlk sttt ol gt YHS YA UF(proper plaintiff principle)

L

] F+9<2] 9= (internal management principle)
CgRede) ARe HAsdng JrA 14
& A%l ool AT pAdenE www U
Zl(internal irregularity)©] 3|A} A 1e] tho
= 718 FEu agvke] A7 dddd=E

A4S ovgtt}. webA Foss AFol A H AL W
Hee SRAG AN 1sle] AFHOE HA
smo] elehe] Volwe] xo] mel AfE & gonw AAG
o)}
ol 31AHe)

P}

105) 2 Hara 461, 67 Eng. Rep. 189 (Ch. 1843).
106) David Kershaw, The Rule in Foss v Harbottle is Dead; Long Live the Rule in
Foss v Harbottle, (LSE Law, Society and Economy Working Papers 5/2013, 2013), at
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108) Law Commission, “shareholder Remedies”(Law Com No 246) (1997), para. 6.110;
Department of Trade and Industry, Modern Company Law for a Competitive Economy:
Developing the Framework, A consultation document from the Company Law Review
Steering Group 4.133 n.172(March 2000).

109) A<, “FFUFELF B3 LA =] ARAeke] BlaE Ao
=7 ”“'/\]-‘jd?ﬂ?l A29¢ A2 (h=r/dAPHEEE], 2010), 2534,
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investigation)

110) CA 261 Application for permission to continue derivative claim
(1) A member of a company who brings a derivative claim under this Chapter must
apply to the court for permission (in Northern Ireland, leave) to continue it.

111) 20 7241 Azl 4y »i oo jlse ZsARE olF
FaEo] 7k ook kAl WIE AFRES FAIA @2 AR agolV]= )
Aqk EAsch, 1e]dk 42F9] o 24 Wallersteiner v. Moir (No. 2) [1975] 1QB 373
CA; Halle v. Trax [2000] BCC 1020; Trumann Investment Group v. Societe General
SA [2002] EWHC 2621; Airey v Cordell [2006] EWHC 2728 5] it} ojxty 7
& o] ARIER I8t o]FURAES AP WE txAEe] Fo o]
A Qg E] =29 ofFef AES =27F ARJATE Peter Hayden, Added Protection
(http://www.newlawjournal.co.uk/nlj/content/added-protection)(2013.5.20. i)

112) W&, “4 X0 210 BF 2 Blait kB RGE” AAKH ¥ "OESAGEORE
(FIRFSE s (R 915, 2009), 286 1.
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(4}) Universal Project Management Services Ltd. v Fort Gilkicker
Ltd. & Others!!3)

o

| ARl = 20060 SIARH ZiA ol Rlel G=re] BigHEkel M
SHELEO] JAAHA=A o Fof oo AAFHATH T
2ES s7ksteloF sh=A7F AN EH AT o] ARCAM ==t 4
d= asHYe PHHHF(England and Wales High Court (Chancery
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5t A W3] 3}al, Fort Gilkicker Ltd.(FGL)S] =&
AS HAF% fobA A X3 (Limited Liability Partnership)®]
Universal Project Management Services Ltd.7} A 7138E /83 FG
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113) EWHC 348 (Ch), [2013] All ER (D) 313 (Feb).
114) Waddington Ltd. v. Chan Chun Hoo Thomas & Others [2008] (FACV No. 15 of
2007).
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o ojF-fInkay 9|7t MAEY] o] MFYH FAE HFgd Z, @ A
A 7IE el AxE ATSRAARE SAE T 73 el AlaE
kAl s A, FT7F 3lF oAk BAAAS P9 e FUiE W
e AN g TF Akl EElE o g AN, @ s Al
2 BT 993t 3AF o] 9 (overriding interests of the company)©] <+
AeAl Fevhe AMEE T A SHaEoF b o] 47HA] &
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115) Aktiengesetz § 148 Klagezulassungsverfahren
(1) Aktionde, deren Anteile im Zeitpunkt der Antragstellung zusammen den einhundertsten
Teil des Grundkapitals oder einen anteiligen Betrag von 100 000 Euro erreichen,
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kénen die Zulassung beantragen, im eigenen Namen die in § 147 Abs. 1 Satz 1
bezeichneten Ersatzansprithe der Gesellschaft geltend zu machen. Das Gericht list die
Klage zu, wenn

1. die Aktionde nachweisen, dass sie die Aktien vor dem Zeitpunkt erworben haben, in
dem sie oder im Falle der Gesamtrechtsnachfolge ihre Rechtsvorgidger von den
behaupteten PflichtverstoBen oder dem behaupteten Schaden auf Grund einer Verdfentlichung
Kenntnis erlangen mussten,

2. die Aktionde nachweisen, dass sie die Gesellschaft unter Setzung einer angemessenen
Frist vergeblich aufgefordert haben, selbst Klage zu erheben,

3. Tatsachen vorliegen, die den Verdacht rechtfertigen, dass der Gesellschaft durch
Unredlichkeit oder grobe Verletzung des Gesetzes oder der Satzung ein Schaden
entstanden ist, und

4. der Geltendmachung des Ersatzanspruchs keine iierwiegenden Griide des Gesellschaftswohls
entgegenstehen.

116) ¥R, "aitkflo s ) 2T 2 ERE — F 4 v ic 51T 6 itk o
SR LT — 2 HACBORIIZERT, 2011), 45 E (6 REFE/ZEME 955
117) fautest 319], 3l Ell(négligence) =+ 74 & (imprudence)dto] 7| eFie] o F &= E}
oAl EalE oAl shA &2 ool wrete HEE ou|ste Ty 5
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118) ol & Atade 224 sJAl(action sociale utuniversi)zl SHT},
119) EEEZE, "LHEAEFRRAICONTOWERE—K (Aot EE 2 T—
QIR B SR ITZET, 2012), 2126 (KM E B EH5-5).
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120) L5, 58-60 FL(HE K F/NM M A T4

121) Kurt A. Goehre, Is the Demand Requirement Obsolete? How the United Kingdom
Modernized Its Shareholder Derivative Procedure and What the United States Can
Learn from It, 28 Wisconsin International Law Journal 140, 169(2010).

122) KPMG, The Companies Act 71 of 2008, at 21(2008).

123) Companies Act 2008 §165 (1) Any right at common law of a person other than a
company to bring or prosecute any legal proceedings on behalf of that company is
abolished, and the rights in this section are in substitution for any such abolished right.
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(2) A person may serve a demand upon a company to commence or continue legal
proceedings, or take related steps, to protect the legal interests of the company if the
person-

(a) is a shareholder or a person entitled to be registered as a shareholder, of the
company or of a related company;

(b) is a director or prescribed officer of the company or of a related company;

(c) is a registered trade union that represents employees of the company, or another
representative of employees of the company; or

(d) has been granted leave of the court to do so, which may be granted only if the
court is satisfied that it is necessary or expedient to do so to protect a legal right of
that other person.

124) Companies Act 2008 §165(5).

125) Companies Act 2008 Definitions 1. “related”, when used in respect of two persons,
means persons who are connected to one another in any manner contemplated in
section 2(1)(a) to (c).

“person” includes a juristic person.
126) (10442/2011) [2012] ZAKZDHC 34; 2012 (5) SA 74 (KZD) (8 June 2012) .
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127) Companies and Allied Matters Act §303. (1) Subject to the provisions of subsection
(2) of this section, an applicant may apply to the court for leave to bring an action in
the name or on behalf of a company, or to intervene in an action to which the
company is a party, for the purpose of prosecuting, defending or discontinuing the
action on behalf of the company.

(2) No action may be brought and no intervention may be made under subsection (1)
of this section, unless the court is satisfied that -

(a) the wrongdoers are the directors who are in control, and will not take necessary
action;

(b) the applicant has given reasonable notice to the directors of the company of his
intention to apply to the court under subsection (1) of this section if the directors of
the company do not bring, diligently prosecute or defend or discontinue the action;

(c) the applicant is acting in good faith; and

(d) it appears to be in the best interest of the company that the action be brought,
prosecuted, defended or discontinued.

128) Companies and Allied Matters Act §309. In sections 303 to 308 of this Act9
“applicant” means -

(a) a registered holder or a beneficial owner and a former registered holder or
beneficial owner, of a security of a company;

(b) a director or an officer or a former director or officer of a company;

(c) the Commission; or

(d) any other person who in the discretion of the court, is a proper person to make
an application under section 303 of this Act.
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129) Agip (Nigeria) Ltd v. Agip Petroleum International & Others, (2010) LPELR-
SC.351/2002.

130) Melissa Hofmann, The Statutory Derivative Action in Australia: An Empirical
Review of its Use and Effectiveness in Australia in Comparison to the United States,
Canada and Singapore 11(2005)(http://epublications.bond.edu.au/cgej/13).

131) CA s. 236 (1) A person may bring proceedings on behalf of a company, or
intervene in any proceedings to which the company is a party for the purpose of
taking responsibility on behalf of the company for those proceedings, or for a
particular step in those proceedings (for example, compromising or settling them), if:

(a) the person is:

(1) a member, former member, or person entitled to be registered as a member, of
the company or of a related body corporate; or

(i) an officer or former officer of the company; and
(b) the person is acting with leave granted under section 237.
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132) CA s.327 (2) The Court must grant the application if it is satisfied that:
(a) it is probable that the company will not itself bring the proceedings, or properly
take responsibility for them, or for the steps in them; and
(b) the applicant is acting in good faith; and
(c) it is in the best interests of the company that the applicant be granted leave; and
(d) if the applicant is applying for leave to bring proceedings--there is a serious
question to be tried; and
(e) either:

(1) at least 14 days before making the application, the applicant gave written notice
to the company of the intention to apply for leave and of the reasons for applying;
or
(i1) it is appropriate to grant leave even though subparagraph (i) is not satisfied.

133) (2002) 42 ACSR 534.
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134) CA s.165 (1) Subject to subsection (3), the court may, on the application of a
shareholder or director of a company, grant leave to that shareholder or director to—
(a) bring proceedings in the name and on behalf of the company or any related
company; or
(b) intervene in proceedings to which the company or any related company is a
party for the purpose of continuing, defending, or discontinuing the proceedings on
behalf of the company or related company, as the case may be.
(3) Leave to bring proceedings or intervene in proceedings may be granted under
subsection (1), only if the court is satisfied that either—
(a) the company or related company does not intend to bring, diligently continue or
defend, or discontinue the proceedings, as the case may be; or
(b) it is in the interests of the company or related company that the conduct of the
proceedings should not be left to the directors or to the determination of the
shareholders as a whole.
135) Lynne Taylor, The Derivative Action in the Companies Act 1993, 7 Canterbury Law
Review 314 (1999).
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2 20059 HEALFS 3JALEH 159 (Companies Ordinance)ol] *] &
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)
% AN 5 9= Ao AT w durk PAYoRE o
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of #alM= sl FA8E vF fIAAN, By wet s Ea
TS A7IE F A=A Tl = o] AT T At A A
% olole) WEYRAZAL A0 GERELES ART WA
L}gkt}h. Waddington Limited v. Chan Chun Hoo Thomas and Others A}
o] vtm 1 Ao]th

o] AbAS Fo AAAAE AHEWH o33 £ Waddington Ltd.
+ Playmates Holdings Limited®] T2 6.5%% R4 LgFFo|th

Playmates Holdings Limitedi= 7% A}3]A}Z 4] Playmates International

—

Limited= T3 A2, Playmates International Limited= Profit Point

Limited®} Autoestate Properties LimitedE ZtZt $AXS|IALZ T30 U]

151)  EfESHE,  hEIC BT 2 EREITRRAD B L ORE S (T 2 THEREFRA £ 2
+—~ i 2 il 2 2o REAGRIRR O i & %2 ~ 25 ERL, TICD NEWS, 536%
(LB ik B & e T =B 15 036, 2008), 555

152) Xiao Huang, Sharcholders Revolt: The Statutory Derivative Action in China, CLPE
RESEARCH PAPER 49/2009, VOL. 05 NO. 09(2009), at 19.

153) Waddington Ltd. v. Chan Chun Hoo Thomas & Ors [2008] HKCU 1381.

154) Company Ordinance™ &3 9 3APHORA FFol AHd 3)A1ke] Fo st
of ARkH L Aperel thste] A skl Q)
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T}, o] Ao A = Waddington Limited”} Playmates Holdings Limited2]

$=2}3] AFQ1 Profit Point Limited®} Autoestate Properties Limited7} <

Eafoll it 7 BAME 93 HELAES AVE T A=A A

7F ZAE AT FF Y -4”:”?3%% TAHAWEFIERD) S FHE 9

A7F Aujstar o= 3Ake) A FadS o&stA v A
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Thal @esto] W

20124 72 FF9 Y71 W A3 (Legislative Council)= 3| ALY
X3 7M Ud?ﬂgi 7H?<§6}91E}.155> T IAPHE 2012 8Y THO
o AstaL Arhise) & BAPHS AL =

& ?ﬂﬁﬂﬂ/\}(associated company)ﬂ AHE e FUtE e dii

aEs ANE 5 s Aem qtAska vhis) o7 AASAR=

155) Ord. No. 28 of 2012.
156) Linklaters Business Services, Twenty Five Essential Things to Know about the New
Companies Ordinance 1, 1(2012).
157) Companies Ordinance 732 Member of company or of associated company may
bring or intervene in proceedings
(1) If misconduct is committed against a company, a member of the company or of
an associated company of the company may, with the leave of the Court granted under
section 733, bring proceedings in respect of the misconduct before the court on behalf
of the company.
(2) If, because of misconduct committed against the company, a company fails to
bring proceedings in respect of any matter, a member of the company or of an
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associated company of the company may, with the leave of the Court granted under
section 733, bring proceedings in respect of the matter before the court on behalf of
the company.

(3) If, because of misconduct committed against the company, a company fails to
diligently continue, discontinue or defend proceedings, a member of the company or of
an associated company of the company may, with the leave of the Court granted under
section 733, intervene in the proceedings before the court for the purpose of
continuing, discontinuing or defending those proceedings on behalf of the company.

158) HlA = TF9S o AgE & 3|A7L ool d@dgttt. Companies
Ordinance 2 Interpretation; body corporate (% A[EH#E) —
(a) includes —
(i) a company; and
(i1) a company incorporated outside Hong Kong; but
(b) excludes a corporation sole;
159) Companies Ordinance 2 Interpretation; associated company (%% 23 1)), in relation
to a body corporate, means -
(a) a subsidiary of the body corporate;
(b) a holding company of the body corporate; or
(c) a subsidiary of such a holding company;
160) CA 216A. - (1) In this section and section 216B -
“company” means a company other than a company that is listed on the securities
exchange in Singapore;
“complainant” means —
(a) any member of a company;
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(b) the Minister, in the case of a declared company under Part IX; or

(c) any other person who, in the discretion of the Court, is a proper person to make
an application under this section.
(2) Subject to subsection (3), a complainant may apply to the Court for leave to bring
an action in the name and on behalf of the company or intervene in an action to
which the company is a party for the purpose of prosecuting, defending or discontinuing
the action on behalf of the company.

161) A7FE229] 25 Ministry of Finance)> A7FX 2o Ay 7| dold =1
719 0] o= FItoll A AR E A=A ool Zatetal AEwd diEAES oA
st o R gy &stlltte W8 JiAMS FEETe T MRS W

slaL UAIRE, o] FUELFE] ANl M= A3 Aol glth Ministry of
Finance Review of the Singapore Companies Act: Ministry of Finance’s Responses to
the Report of the Steering Committee for Review of the Companies Act 36-37(2012).

162) Arad Reisberg, Promoting the Use of Derivative Action, 24 Company Lawyer 250,
250 (2003).

163) Companies Law § 1. “derivative action” - action filed by a plaintiff on behalf of a
company based on the company’s cause of action.

164) Companies Law §§ 194, 197.

165) Yael T. Ben-Zion, The Political Dynamics of Corporate Legislation: Lessons from
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Israel, 11 Fordham Journal of Corporate and Financial Law 185, 320(20006).
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167) Arad Reisberg, Access to Justice or Justice Not Accessed: Is There a Case for
Public Funding of Derivative Suits? 37 Brooklyn Journal of International Law 1022,
1061 n. 175(2012).
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