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Abstract

I . Background and Objectives

[ ] Efforts to Introduce the Unitary Patent System in Europe

O Discussions on the introduction of unitary patent protection and the
unified patent court in Europe has been ongoing over the past 40
years, and the European Union (“EU”) has discussed the intro-

duction of the unitary patent system since 2003.

O EU's discussions on the introduction of the unitary patent system
had faced with serious obstacles such as disagreement in a lan-
guage arrangement and legal challenges by EU member states, but
the situation dramatically changed when the European Council had
determined to set English, French and German as official lan-

guages for the unitary patent system.

[ ] Problems with the Introduction of the Unitary Patent System

O Two EU member states, Italy and Spain, filed a lawsuit against
the introduction of the unitary patent system in light that the “En-
hanced Cooperation” among EU member states for the creation of

unitary patent protection had been inappropriately implemented.

O Patent law experts criticized the introduction of the unitary patent

system because of the concerns that the difference in patent court



judge's expertise may cause inconsistency in decisions and forum
shopping, the unitary patent system may have negative effects on
small and medium enterprises, and it is not clear how to finance

administration expenses of the unified patent court.

[] Need for Overview and Analysis of Main Features of the

Unitary Patent System

O Since the unitary patent system is a new European patent system
which will enter into force on January Ist, 2014, it is necessary to

overview and analyze main features of the unitary patent system.

II. Main Contents

[ ] Overview of problems of the current patent systems in Europe
and the history of efforts for the Introduction of the Unitary

Patent Protection in Europe

O This report overviews problems related to patent registration, patent
fee, patent litigation, and etc. under the current patent systems in

Europe.

O This report overviews the history of efforts for introducing the uni-
tary patent protection in Europe and how the introduction of the

unitary patent system has been approved.

[ ] Overview and Analysis of Main Features of the Unitary Patent

System



O This report overviews and analyzes the new patent registration
scheme, patent fee scheme, unitary protection by the issued patent,

and etc. under the unitary patent system.

O This report overviews and analyzes structures of the unified patent
court, jurisdictions of the unified patent court, court languages, and

translation of patent documents.

[ ] Issues and Problems of the Introduction of the Unitary Patent

System

O This report analyzes the lawsuits brought by Spain and Italy against

the introduction of the unitary patent system.

O This report scrutinizes expert opinions on the establishment of the
unified patent court and the European Court of Justice's ruling on

the previous unified patent court case.

[ ] Prospects of the Introduction of the Unitary Patent System

Ill. The Effect Expected

[ ] This report provides a comparative review and analysis of the

different patent systems in Europe.

[ ] This report provides planning and preparation resources for re-

lated organizations, governmental bodies, domestic companies, etc.

» Key Words : European Union Unitary Patent System, Unified Patent

Court, European Patent, Community Patent, Unitary Patent
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56) See Joe Kirwin, Court of Justice Strikes Down Proposed EU Patent Court, World
57) Case C-274/11.

59) See Societa Italiana Brevetti, ltaly's Submissions in Appeal Against Unitary EU Patent,

58) Council Decision 2011/167/EU of 10 March 2011.
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Treaty on European Union (©]3} “TEU”)60) Article 20 para 1< -+
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60) “frdgzoporE Bt}
o) AT 5ol e repon Hal)
62) TEU Article 20.

1. Member States which wish to establish enhanced cooperation between themselves

within the framework of the Union's non-exclusive competences may make use of its
institutions and exercise those competences by applying the relevant provisions of the
Treaties, subject to the limits and in accordance with the detailed arrangements laid
down in this Article and in Articles 326 to 334 of the Treaty on the Functioning of
the Union.
Enhanced cooperation shall aim to further the objectives of the Union, protect its
interests and reinforce its integration process. Such cooperation shall be open at any
time to all Member States, in accordance with Article 328 of the Treaty on the
Functioning of the European Union.
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63) TFEU Article 118.

In the context of the establishment and functioning of the internal market, the European

Parliament and the Council, acting in accordance with the ordinary legislative procedure,

shall establish measures for the creation of European intellectual property rights to

provide uniform intellectual property rights protection throughout the Union and for the
setting up of centralised Union-wide authorisation, coordination and supervision arrangements.

The Council, acting unanimously in accordance with a special legislative procedure, shall

by means of regulations establish language arrangements for the European intellectual

property rights. The Council shall act unanimously after consulting the European Parliament.
64) TFEU Article 326.

Any enhanced cooperation shall comply with the Treaties and the law of the Union. Such

cooperation shall not undermine the internal market or economic, social and territorial

cohesion. It shall not constitute a barrier to or discrimination in trade between Member

States, nor shall it distort competition between them.

65) TEU Aurticle 20.

2. The decision authorising enhanced cooperation shall be adopted by the Council as a
last resort, when it has established that the objectives of such cooperation cannot be
attained within a reasonable period by the Union as a whole, and provided that at
least nine Member States participate in it. The Council shall act in accordance with
the procedure laid down in Article 329 of the Treaty on the Functioning of the
European Union.
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66) See TFEU Article 118.

67) See TFEU Article 326.

68) See TFEU Article 20.1.

69) Case C-295/11.

70) See Brett Allan King, Spain Continues to Defend Case for Adoption of Spanish for
Unitary Patent, World Intellectual Property Report, Vol. 25 Iss. 8, 21 (2011).
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71) EPC Atticle 142.
(1) Any group of Contracting States, which has provided by a special agreement that a
European patent granted for those States has a unitary character throughout their
territories, may provide that a European patent may only be granted jointly in respect
of all those States.
(2) Where any group of Contracting States has availed itself of the authorisation given
in paragraph 1, the provisions of this Part shall apply.
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72) Article 327.
Any enhanced cooperation shall respect the competences, rights and obligations of those
Member States which do not participate in it. Those Member States shall not impede
its implementation by the participating Member States.

73) OJ C 164, 8.6.2013, p. 3-4.

74) See TFEU Article 118.

75) TFEU Article 4.

2. Shared competence between the Union and the Member States applies in the fol-
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lowing principal areas:
(a) internal market;
(b) social policy, for the aspects defined in this Treaty;
(c) economic, social and territorial cohesion;
(d) agriculture and fisheries, excluding the conservation of marine biological resources;
(e) environment;
(f) consumer protection;
(g) transport;
(h) trans-European networks;
(1) energy;
(j) area of freedom, security and justice;
(k) common safety concerns in public health matters, for the aspects defined in this
Treaty.
76) TFEU Article 333.

1. Where a provision of the Treaties which may be applied in the context of enhanced
cooperation stipulates that the Council shall act unanimously, the Council, acting
unanimously in accordance with the arrangements laid down in Article 330, may
adopt a decision stipulating that it will act by a qualified majority.

77) TFEU Article 330.

All members of the Council may participate in its deliberations, but only members of

the Council representing the Member States participating in enhanced cooperation shall

take part in the vote.

Unanimity shall be constituted by the votes of the representatives of the participating

Member States only. A qualified majority shall be defined in accordance with Article

238.
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78) Agreement on a Unified Patent Court (2013/c 175/01), §15.

79) House of Commons European Scrutiny Committee, The Unified Patent Court: Help
or Hindrance?, Sixty-Fifth Report of Session 2010-2012 (25 April, 2012) 19, available
at http://www.publications.parliament.uk/pa/cm201012/cmselect/cmeuleg/1799/1799.pdf.
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80) Id. at 20.
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83) Trevor Cook, Has an Agreement been Reached on a Unitary Patent and a Unified
Patent Court for Europe, and if so, what is it?, Journal of Intellectual Property Rights,
vol. 17, p. 570 (Oct. 2012).
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87) See Joe Kirwin, Court of Justice Strikes Down Proposed EU Patent Court, World
88) Id.
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T

89) Daniel Brook et al., How Will the Implementation of Europe's Unitary Patent Pac-
91) Kirwin, supra note 56, at 10.
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