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Convergence of Competition Laws in Northeast Asia,
and the Role of the EU Competition Regime

Yo Sop Choi *

Abstract

Competition law aims to ensure the proper functioning of market competition, and
often appears to be a prerequisite for the adjustment by a developing country to the
globalized environment. Although each country has a different background, most
competition regimes seem to adopt similar forms of a framework for competition
law, and this influences the implementation of competition policy. In particular,
developing Asian countries, including those of northeast Asia, usually adopt the EU
style of competition laws. This indicates that these countries prefer a legal structure
that offers legal certainty and clear guidance to practitioners and undertakings,
which is what has been established by the EU competition regime. The widespread
influence of EU competition law also provides a mechanism for cooperation in
enforcement between competition regimes, and this should eventually eliminate
private restraints on trade. The acceptance of the EU model as a standard for
fledgling competition regimes offers a route for the convergence of global
competition laws. The ultimate purpose of this article is to discuss the recent
developments in the Europeanization of competition laws in Korea and China,

focusing on the competition chapters in their free trade agreements.

Keywords: convergence, competition law, northeast Asia, EU competition regime,

economic democratization

* PhD in Law; Assistant Professor, Division of Language & Diplomacy at Hankuk University of Foreign Studies.
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1. Introduction

Competition law is generally acknowledged as a dynamic area of modern law,’
whose philosophy and content are evolving exceptionally quickly because of the rapid
globalization of national economies. It has thus been considered as an important means
for the development of global and national markets, and has played a pivotal role in
ensuring the functioning of competition. Because of its growing importance, the
number of countries that have adopted competition rules or similar legal frameworks
has increased over recent decades.” Accordingly, the globalization of the market has
demonstrated the worldwide popularity of competition law and, with this, there are
widespread demands for convergence relating to the reach of national laws to foreign
violators,” ie extraterritorial application.* For this reason, competition law appears to
be a prerequisite for adjusting to the globalized market environment, as the major
competition regimes often permit the extraterritorial applications of their laws to

foreign multinational enterprises (MNEs).”

1 A competition or antitrust law and policy scheme was established in the United States in 1890,
through the Sherman Act, which is said to be the first antitrust law in the world. This work
continues to use the title ‘competition law’ for the body of law that prohibits anti-competitive
agreements, the abuse of market dominance and mergers that inhibit competition, except when
referring to US antitrust law.

2 The number of competition regimes in the world has recently reached 130. See R Whish and D
Bailey, Competition Law (8th edn, OUP 2015) 1.

3 J Basedow, ‘Competition Policy in a Globalized Economy: From Extraterritorial Application to
Harmonization’ in M Neumann and J Basedow (eds), The International Handbook of Competition
(Edward Elgar 2004) 321.

4 For example, the US effect doctrine (eg Hartford Fire Ins. Co. v California, 509 US 764 (1993)),
and the implementation doctrine in the EU (eg Joined Cases C-114/85 etc, Ahlstrom Osakeyhticv
Commission (Wood Pulp), [1988] ECR 5193). The competition acts in Korea and China clearly
state their extraterritorial application.
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In particular, developing countries have learned competition law techniques from

either or both of the competition regimes in the United States (US) and the European

Hi

-l
Union (EU), by sharing the characteristics that are common to competition law.® This g_.;i
has had the effect of bringing about convergence among competition regimes.” In

effect, most of the developing world has considered the legal context and case law
in the EU to be an important standard, for various reasons. For instance, developing
southeast Asian countries, whose legal systems have either a civil law or a British
colonial background, usually adopt the EU style of competition law framework.® This
indicates that a country that has been influenced by European law prefers a legal
structure that offers legal certainty.

Similarly, the EU competition model is more suitable than the American one for the
northeast Asian countries.” For instance, the Republic of Korea (Korea) and the
People’s Democratic Republic of China (China) have experienced fast and advanced

industrialization that has created market structures which are different from those in

5 The energetic business activities of MNEs have influenced the rapid growth in the globalization
of competition law. See YS Choi, ‘The Rule of Law in a Market Economy: Globalisation of
Competition Law in Korea’ (2014) 14 EBOR 419, 420; EM Fox, ‘Competition Law’ in A
Lowenfeld, International Economic Law (2nd edn, OUP 2008) 417, 423-8; M Matsushita, TJ
Schoenbaum and PC Mavroidis, The World Trade Organization: Law, Practice, and Policy (2nd
edn, OUP 2006) 886.

6 MM Dabbah, International and Comparative Competition Law (Cambridge University Press 2010)
13.

7 EM Fox, ‘Monopolization and Abuse of Market Dominance: Why Europe is Different’ (2014) 59
Antitrust Bull 129, 130.

8 See J Gillespie, ‘Localizing Global Competition Law in Vietnam: A Bottom-up Perspective’
(2015) 64 ICLQ 935, 938.

9 Japan is an exception because Japanese competition law adopted the ideas of US antitrust law.
See eg P Lin and H Ohashi, ‘Treatments of Monopolization in Japan and China’ in RD Blair
and DD Sokol (eds), The Oxford Handbook of International Antitrust Economics, vol 11 (OUP
2015) 230; M Matsushita, International Trade and Competition Law in Japan (OUP 1993) 76-9;
M Wakui, Antimonopoly Law: Competition Law and Policy in Japan (Arima Publishing 2008)
913.
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the US.'"” In these countries, economic and social values are equally important, which
gives support to national competition rules on excessive economic and market power."
The concept of special responsibility in the EU may, thus, fit in with the situation of
excessive economic concentration by large conglomerates in Korea and China,'> when
it involves the conditions of a democratic social order.”

As part of a general study of the unique features of competition law in developing
countries, the purpose of this article is to examine the recent convergence in
competition law and policy in northeast Asia, which has been inspired by the EU’s
implementation of competition law. In order to discuss the current convergence of
competition laws, this article proceeds as follows. Section II explains the similarities
in the competition law objectives and the legal treatment of the abuse of market
dominance in Korea, China and the EU. Section III further discusses the current
developments in cooperation between competition regimes that are modelled on the
EU competition rules, as shown in the competition chapters of the free trade
agreements (FTAs) in northeast Asia; for this lengthy comparative study, this work
focuses on the cases of Korea and China. Section IV, lastly, contains a summary and

draws conclusions from the article.

10 MW Dowdle, ‘Whither Asia? Whither Capitalism? Whither Global Competition Law?’ in MW
Dowdle, J Gillespie and I Maher (eds), Asian Capitalism and the Regulation of Competition:
Towards a Regulatory Geography of Global Competition Law (Cambridge University Press 2013)
318; DJ Gerber, Global Competition: Law, Markets, and Globalization (OUP 2010) 207, HS
Harris, Jr, et al, Anti-Monopoly Law and Practice in China (OUP 2011) 2.

11 Eg A Ayal, Fairness in Antitrust: Protecting the Strong from the Weak (Hart Publishing 2014) 1.

12 See S Harris, ‘Korea’ in DD Sokol, D Crane and A Ezrachi (eds), Global Antitrust Compliance
Handbook (OUP 2014) 465.

13 Some argue that the process of competition is often related to democracy; see also Ayal (n 11) 67,
J Eekhoff and C Moch, ‘Competition -the Core of a Market Economy’ in J Eekhoff (ed),
Competition Policy in Europe (Springer 2010) 3.
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2. Convergence of Competition Laws
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A. The Meaning of Ordoliberalism and Social Market Economy

Since the establishment of effective competition rules in the EU, in the Treaty of
the European Economic Community," the objectives of competition law have been
discussed by commentators. In particular, Article 3(3) of the Treaty on European
Union (TEU), which provides a list of socio-economic goals,” clarifies that the Union
will work for sustainable development based on balanced economic growth and
a highly competitive social market economy. This wording relies strongly on the
concept of ordoliberalism, in terms of special responsibility,'® since the origin of
competition law is related to market power."” The values of ordoliberalism have been
discussed in Europe, and it embraces the socio-political goals of competition law and

18

policy to protect an individual’s economic freedom.'® Moreover, the notions of

14V Rose and D Bailey, Bellamy & Child European Union Law of Competition (7th edn, OUP 2013)
2-4.

15 ibid 7; A Jones and B Sufrin, EU Competition Law: Text, Cases, and Materials (5th edn, OUP
2014) 37.

16 Although there has been some criticism by commentators, the case law of the EU appears to support
this goal. See eg DA Crane, ‘Ordoliberalism and the Freiburg School’ in DA Crane and H
Hovenkamp (eds), The Making of Competition Policy: Legal and Economic Sources (OUP 2013)
254; A Jones and C Townley, ‘Competition Law’ in C Barnard and S Peers (eds), European Union
Law (OUP 2014) 506.

17 See eg H Hovenkamp, Federal Antitrust Policy: The Law of Competition and its Practice (5th
edn, West Publishing 2015) 106; LA Sullivan, WS Grimes and C Sagers, The Law of Antitrust: An
Integrated Handbook (3rd edn, West Academic Publishing 2015) 30. The authors argue that the root
of anti-competitive harm is power; thus, competition law is concerned with how market power distorts
the competitive process, as it often indicates an ability to increase profits by controlling prices and

outputs.

18 G Monti, EC Competition Law (Cambridge University Press 2007) 24.
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balanced economic growth and a social market economy, which encompass ordoliberal
concepts, also appear in the competition regimes of Korea and China,'” although this
ideology varies between them.?’

For example, the Korean competition act, the Monopoly Regulation and Fair Trade
Act (MRFTA),”" was established in 1980.? In particular, Article 1 MRFTA declares
the aims of the Korean competition regime to be the promotion of fair and free
competition,”* thereby encouraging the activities of enterprises, protecting consumers,
and creating balanced economic growth through preventing anti-competitive practices.
Similarly, Article 1 of the Chinese competition act, the Anti-Monopoly Law (AML),?*
also states that the objectives of Chinese competition law are to prohibit monopolistic
conduct, to ensure fair market competition, to enhance efficiency, to protect consumers
and the public interest, and to promote the healthy development of a socialist market
economy.

In effect, competition regimes generally aim to ensure that there is a competitive

19 See eg M Furse, Antitrust Law in China, Korea and Vietnam (OUP 2009) 24.

20 Ordoliberal thought is different from the economic ideas of central planning which include direct
market intervention; thus, it may not fit exactly into the Chinese competition regime. However, when
considering its role of establishing and implementing economic rules for market functioning, it may
be able to affect Chinese competition policy. For detail about the social market economy in the EU,

see Giorgio Monti, ‘EU Competition Law from Rome to Lisbon - Social Market Economy’ in
Caroline Heide-Jorgensen et al (eds), dims and Values in Competition Law (DJOF Publishing 2013)
36.

21 Law No. 13450, amended 24 July 2015. The English text is available at <http://eng.ftc.go.kr/bbs.do>.
22 Art 119(2) of the Constitution of Korea. See also Choi ‘The Rule of Law’ (n 5) 431-3; Gerber Global
Competition: Law, Markets, and Globalization (n 10) 222.

23 In some competition jurisdictions, the definition of fair competition is wide and embraces the
promotion of competition. See eg EM Fox, “We Protect Competition, You Protect Competitors’ (2003)
World Competition 149, 163.

24 Adopted by the Standing Committee of the 10th National People’s Congress on 30 August 2007, and
entered into force on 1 August 2008. The English text is available at <http://www.china.org.cn/government/
laws/2009-02/10/content_17254169.htm>.
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process in the market, thereby improving consumer welfare and -efficiency.

Nevertheless, differing experiences of economic growth and the market economy,
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including liberalization and internationalization as the result of free trade, often create

distinctive shapes in competition policy.”” In particular, the principle of fairness in EU

competition law is guided by the ordoliberal view,”® which generally supports the
legitimization of economic freedom for small and medium-sized enterprises (SMEs)*’

by preventing an exercise of market power that inhibits a competitive process.’®
Following the fairness ideology, competition policies in a number of developing
countries appear to focus on equity or equality rather than following an efficiency-only
approach,”® as it is also necessary for law-makers to attract political support for
competition law enforcement,*” especially when the sentiment of the general public
affects the interpretation of fairness in competition policy.>’ Therefore, competition

policy in the developing world may be understood as a proxy for socio-political

25 See eg Harris et al (n 10) 1; YS Choi, ‘The Choice of Competition Law and the Development of
Enforcement in Asia: A Road Map Towards Convergence’ (2014) 22 APLR 131, 140-42.

26 For a discussion on fairness and efficiency issues in the light of the social market economy, see eg
AD Chirita, ‘A Legal-Historical Review of the EU Competition Rules’ (2014) 63 ICLQ 281, 290;
D Geradin, A Layne-Farrar and N Petit, EU Competition Law and Economics (OUP 2012) 20.

27 See eg MC Yang, ‘Competition Law and Policy of the Republic of Korea’ (2009) 54 Antitrust Bull
621, 625. This is based on the concept of fairness, which is distinct from what is seen in the US
antitrust policy. See P Akman, The Concept of Abuse in EU Competition Law: Law and Economic
Approach (Hart Publishing 2013) 55; R O’Donoghue and J Padilla, The Law and Economics of
Article 102 TFEU (Hart Publishing 2013) 10-11; RJ Van den Bergh and PD Camesasca, European
Competition Law and Economics: A Comparative Perspective (Intersentia 2001) 1-2.

28 Whish and Bailey (n 2) 22; Sullivan, Grimes and Sagers (n 17) 30.

29 Eg A Bhattacharjea, “Who Needs Antitrust? Or, is Developing-Country Antitrust Different? A
Historical-Comparative Analysis’ in DD Sokol, TK Cheng and I Lianos (eds), Competition Law and
Development (Stanford University Press 2013) 57-8; C Watrin, ‘Germany’s Social Market Economy’
in A Kilmarnock (ed), The Social Market and the State (Social Market Foundation 1999) 92-3.

30 Gerber Global Competition: Law, Markets, and Globalization (n 10) 264.

31 Eg Choi ‘The Rule of Law’ (n 5) 419; J Lee, ‘Korea’ in M Williams (ed), The Political Economy
of Competition Law in Asia (Edward Elgar 2013) 48-9.
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objectives, safeguarding fairness in the market, beyond economic efficiency,’” when
efficiency often gives the impression of being an oversimplified goal. Most
competition regimes in Asia, thus, highlight fair competition, and from a widened
interpretation of the fairness perspective, it is difficult to conclude that there is a single
ultimate objective for competition policy.

Consequently, the statements of the objectives of the competition laws in Korea and
China explain the common concepts of the social goals of competition, such as
balanced growth, economic democratization, and a social market economy, which
broadly cover various elements,®* with the purpose of imposing special responsibility
on large conglomerates. As Gerber asserts, competition objectives are the central point
of the convergence plan,** and the declarations of economic democratization and
balanced growth through fair competition as the goals to which the policies are
converging’” seem to show the influence of the EU’s aim for a social market economy
and ordoliberalism, emphasizing the prevention of exploitation by market dominance.*®
In addition, the Asian competition regimes seem to have a particular level of legal
certainty that may offer clearer guidance, as is shown in the legal provisions on the

abuse of market dominance.

32 Eg H Schweitzer and KK Patel, ‘EU Competition Law in Historical Context: Continuity and Change’
in KK Patel and H Schweitzer (eds), The Historical Foundations of EU Competition Law (OUP
2013) 223.

33 There is a criticism of the bewildering array of objectives in the AML because of the possible conflict
of the two aims, economic efficiency and a socialist market economy. See Furse (n 19) 69.

34 DJ Gerber, ‘Asia and Global Competition Law Convergence’ in MW Dowdle, J Gillespie and I Maher
(eds), Asian Capitalism and the Regulation of Competition: Towards a Regulatory Geography of
Global Competition Law (Cambridge University Press 2013) 45.

35 The convergence of objectives may lead to a gradual convergence in the implementation of the law.
See C Noonan, The Emerging Principles of International Competition Law (OUP 2008) 68.

36 See eg Chirita (n 26) 305.

141 2016 Global Legal Issues



B. Substantive Provisions on Market-Dominance Presumption

and Abusive Conduct
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Civil law countries appear to prefer predictability in competition law enforcement,

especially when considering how to balance the pro- and anti-competitive effects on
business practice. In particular, the EU competition regime has established clear-cut
guidance on this balance, focusing on market-share thresholds, for scrutiny and
enforcement. For instance, numerous block exemption regulations, such as those
applying to vertical agreements,?’ specialization,*® and licensing agreements,>® contain
not only a list of hard-core restrictions, which do not allow automatic exemption, but
also the criterion for the market-share based group exception, which ranges from 25
to 30 per cent. These straightforward statements ensure clear guidance for practitioners
and undertakings.

Furthermore, the EU Commission’s Guidance Paper prescribes that the Commission
would not consider there to be market dominance when an undertaking’s market share
is below 40 per cent, even though certain cases where the share is below this threshold
may also violate competition law.*’ Overall, the market-share threshold for the
hard-core restriction criteria for Articles 101 and 102 of the Treaty on the Functioning
of the European Union (TFEU) (the prohibitions on anti-competitive agreements and

the abuse of market dominance, respectively) provides the benefit of legal certainty

37 Commission Regulation No 330/2010 on the application of Art 101(3) TFEU to categories of vertical
agreements and concerted practices, OJ L 102/1.

38 Commission Regulation No 1218/2010 on the application of Art 101(3) TFEU to certain categories
of specialisation agreements, OJ L 335/43.

39 Commission Regulation No 316/2014 on the application of Art 101(3) TFEU to categories of
technology transfer agreements, OJ L 93/17.

40 Guidance on the Commission’s enforcement priorities in applying Article 82 of the EC Treaty to
abusive exclusionary conduct by dominant undertakings (2009/C 45/02), para 14.
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about the application of the law.

The competition laws in Korea and China also provide a resilient legal measure for
the presumption of market dominance. Article 4 MRFTA stipulates that a 50 per cent
market share of one undertaking, or a 75 per cent market share for fewer than three
undertakings, gives rise to a presumption of market dominance, with an exception for
an undertaking that has less than 10 per cent of the market. Analogously, Article 19
AML also states that when the market share of one undertaking is more than 50 per
cent, or the total market share of two undertakings is two-thirds, or the combined
market share of three undertakings is over 75 per cent, the undertakings can be
presumed to be dominant in the market, with an exception for one undertaking holding
less than 10 per cent of the market share.*’ These market-share based provisions
appear to have as their inspiration the EU case law*’ and block exemption regulations.
In general, this threshold highlights a strong belief in a correlation between market
dominance and market share, and that market share is an important proxy for assessing
market concentration.**

In addition, in a way that resembles the non-exhaustive list of prohibited abuses of
market dominance in Article 102 TFEU, Article 3-2 MRFTA and Article 17 AML
provide a list of abusive practices, including exploitative and exclusionary conduct.**

This categorization, despite its non-exhaustive nature, indicates a leaning towards

predictability in enforcement, which is distinctive in the civil law countries that have

41 The presumption criteria may originate from that in Art 19(3) of the German Competition Act, Gesetz
gegen Wettbewerbsbeschrankungen (GWB). See also Choi, ‘The Choice of Competition Law’ (n 25)
142.

42 Eg Case 85/76 Hoffmann-La Roche & Co AG v Commission [1979] ECR 461.
43 Hovenkamp (n 17) 109.

44 For further discussion, see Y Jung, ‘Korean Competition Law: Policies and Developments’ in V Dhall
(ed), Competition Law Today: Concepts, Issues, and the Law in Practice (OUP 2007) 374.
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followed the legal systems of Europe.*> This is not only the case in Korea and China:
it is the same in other Asian developing countries. For instance, southeast Asian

countries, including Thailand, Vietnam, and Indonesia, have competition laws that
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clarify the objectives of the laws, include presumption criteria for concluding the
existence of market dominance, and lists of prohibited acts.*®

Likewise, the convergence in the overall competition law frameworks in Korea and
China indicate the strong preference of these countries for EU competition rules. In
this way they have established and designed a legal system with clear indications for
enforcement. The adoption of a basis for competition law that was imported from the
EU has led to a certain level of convergence, thereby reducing the possibility of
clashes in enforcement. Consequently, the development of EU competition rules has
contributed to a global standardization, and has also resulted in parallel outcomes in
certain cases dealing with the abuse of market dominance and reverse payment

agreements, especially in Korea.

C. Case Law Developments: Convergence in the Multinational

Enterprise Cases

There is no doubt that large MNEs have drawn the attention of competition

4

authorities around the world. In particular, new economy cases,”’ such as those in the

computer, telecommunications, and pharmaceutical sectors, have emerged in the area

45 Tt is possible that the Chinese competition regime favours the EU model because of its acceptance
of technical assistance and also the civil law element. See Q Wu, Competition Laws, Globalization
and Legal Pluralism: China’s Experience (Hart Publishing 2013) 129.

46 See eg Choi, ‘The Choice of Competition Law’ (n 25), 142-4.

47 For details, see L Peeperkorn and V Verouden, ‘The Economics of Competition’ in J Faull and A
Nikpay (eds), Faull & Nikpay: The EU Law of Competition (3rd edn, OUP 2014) 40-42.
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of competition law scrutiny. The first groundbreaking international case was that of
Microsoft, which was discussed in the US, the EU and Korea. In fact, there was
significant convergence between the competition authorities in the EU and Korea in
their assessments of tying,*® as both applied their competition laws of abuse of market
dominance strictly, and rejected all the efficiency defences brought by the undertaking.*’
In addition, the competition agencies in the EU and Korea have brought cases against
Intel because of its rebates that have foreclosed the relevant market and excluded its
rival. In the collective Intel cases, the courts in the EU and Korea seemed to reject
an economics-based scrutiny and adopt an almost per se illegal approach which is
often regarded as form-based implementation.’”

Furthermore, the Korean competition authority, the Korea Fair Trade Commission
(KFTC), imposed a surcharge and a cease-and-desist order on the US undertaking
Qualcomm for its rebate. Qualcomm appealed to the Seoul High Court, but the Court
upheld the KFTC’s decision;”' the undertaking filed an appeal to the Supreme Court
of Korea, and this is now pending before the Supreme Court. In addition, the Chinese
competition authority imposed a fine on Qualcomm for the royalties in its licensing
agreements, which violated the AML. Recently, the EU Commission sent two
statements of objections in respect of Qualcomm’s exclusivity payments and predatory

pricing.”? This case law indicates that when MNEs go global they fall within the scope

48 Case T-201/04 Microsoft v Commission [2007] ECR II-3601; KFTC Decision No. 2006-042, 24
February 2006.

49 For a case comparison, see YS Choi, ‘Analysis of the Microsoft, Intel and Qualcomm Decisions in
Korea’ (2010) 31 ECLR 470.

50 Case T-286/09 Intel Corp. v Commission; Seoul High Court, 2008Nu35462, 19 June 2014.
51 Seoul High Court, 2010Nu3932, 19 June 2014.

52 EU Commission, ‘Antitrust: Commission sends two Statements of Objections on exclusivity payments
and predatory pricing to Qualcomm’ (Press Release, 8 December 2015) <http://europa.eu/rapid/press-
release IP-15-6271 en.htm>.
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of national competition laws.
Lastly, cases in the pharmaceutical sector, especially reverse payment cases, have

been brought in the Korean and EU competition jurisdictions, and are further evidence
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of global convergence.”® In Korea, the KFTC brought a case against GlaxoSmithKline
Korea (GSK) because of its pay-for-delay agreement with a Korean generic
undertaking.54 The Seoul High Court upheld the KFTC’s decision, so GSK appealed
again to the Supreme Court of Korea, but the Supreme Court also affirmed the High
Court’s judgment by confirming that this type of agreement seriously harms
competition in the market for its unjustifiable exercise of patent rights.”® Reverse
payment cases have been of concern to the EU competition authority as well, and the
Commission imposed its first fine on a reverse payment agreement in the Lundbeck
case.”® Although there is no per se rule in the EU or Korea,”’ there is a solid
presumption that this type of practice belongs in the category of hard-core or

object-type agreements.

53 H Lee, ‘Pay-for-Delay: The Korean Experience’ (2014) 5 JECL & Pract 221.

54 ibid, 223-5.

55 Supreme Court, 2012Du24498, 26 February 2014.

56 EU Commission, ‘Antitrust: Commission fines Lundbeck and other pharma companies for delaying
market entry of generic medicines’ (Press Release, 19 June 2013) <http://europa.eu/rapid/press-
release  IP-13-563 en.htm?locale=en>.

57 See eg J Faull et al, ‘Article 101’ in J Faull and A Nikpay (eds), Faull & Nikpay: The EU Law
of Competition (3rd edn, OUP 2014) 236.
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3. The Role of the EU Competition Regime
in the Standardization of Competition Chapters

A. Issues of Globalization and International Competition Law

The globalization of national markets has rapidly transformed the business
environment. It has also changed both the anti-competitive practices of MNEs and the
enforcement of the law by competition regimes in international cases.”’® Above all,
competition authorities have often engaged in parallel investigations into international
cartels and abuses of market dominance. However, their enforcement of competition
law is often unsatisfactory in dealing with anti-competitive practices, and close
cooperation between competition authorities can help them solve this problem.””
Moreover, regional and bilateral cooperation agreements can provide the opportunity
for more effective enforcement than the enforcement that is carried out by global
organizations, because there is no single central agency or perfect harmonization of
laws.®°

There are a number of vital preliminaries for effective cooperation, and these lead

to localized convergence, which is the foundation for a global standard. According to

58 Eg AS Papadopoulos, The International Dimension of EU Competition Law and Policy
(Cambridge University Press 2010) 36-7.

59 Whish and Bailey (n 2) 539. There are two main reasons for bilateral cooperation: the prevention
of conflicts of interests of different countries, and the difficulties of public enforcement in
international cases. See also B Zanettin, ‘International Aspects: The Evolution of the EC International
Competition Policy’ in G Amato and CD Ehlermann (eds), EC Competition Law: A Critical
Assessment (Hart Publishing 2007) 763.

60 YS Choi, ‘Competition Laws and Policies against International Cartels in Northeast Asia: International
Cooperation for Effective Enforcement” in T Cheng, SM Colino and B Ong (eds), Cartels in Asia:
Law & Practice (Wolters Kluwer 2015) 149; Noonan (n 35) 50.
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Lawrence and colleagues, where certain frameworks prove effective for cooperation

between agencies, they will be easily and widely copied; accordingly, the procedural
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and substantive legal provisions in bilateral agreements may develop as a by-product

of international common law or standards,®’ even in competition regimes that are not

parties to international agreements.®” This spillover of competition law standards that
results in convergence is nevertheless based on certain requirements.

First, the enthusiasm of a competition authority to act against international cartels,
which proves its maturity in relation to enforcement, is crucial for the development

of convergence.®’

Without the effective cooperation that arises from vigorous
enforcement, it is difficult to implement the law successfully, particularly in hard-core
cases.®* Second, aggressive competition law enforcement against the abusive conduct
of market-dominant undertakings is also important, and a comparative law study
improves legal techniques and thereby eliminates the problems of a competition policy
that is based on protectionism.>> In some fledgling jurisdictions of developing
countries, competition enforcement may be understood only as a means of protecting
domestic undertakings from foreign MNEs. This is a tricky problem for the
appropriate implementation of the law, which may then be discriminatory. Therefore,

meaningful enforcement, without discriminatory measures, is important for

convergence. Third, it is also essential to combine views on the anti-competitive

61 Choi, ‘The Choice of Competition Law’ (n 25) 151.

62 Sullivan, Grimes and Sagers (n 17) 904.

63 Eg Gerber Global Competition: Law, Markets, and Globalization (n 10) 498.
64 Choi ‘Competition Laws and Policies’ (n 60) 136.

65 In particular, local protectionism is one of the most important concerns in the Chinese competition
regime. See, eg, M Williams, Competition Policy and Law in China, Hong Kong and Taiwan
(Cambridge University Press 2005) 138-44; XC Zhang, ‘An Institutional Race: A Comparative Study
of the Competition Law Regimes in India and China’ in M Sornarajah and J Wang (eds), China,
India and the International Economic Order (Cambridge University Press 2010) 588-9.
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effects of certain international mergers. There are numerous cases of conflicts between
competition authorities in international merger cases,°® and this is a potential threat
to the convergence of competition laws.67

Given the importance of non-discriminatory enforcement and the framework of
competition laws, a sound design for convergence is crucial. Considering the issues
above, there do not seem to be significant gaps between the approaches of the
competition regimes in the EU and northeast Asia. Although there are some existing
differences in the substantive statutory provisions, this facilitates the adoption of the
EU standard in the competition chapters of the FTAs and confirms localized

convergence, leading to comparable outcomes for enforcement.

B. Substantive Provisions on Cooperation in Enforcement

As discussed earlier, there is notable convergence in the legal frameworks of the
competition regimes in the EU, Korea and China as regards their shared notion of the
social objectives and their strong preference for legal certainty. In addition, the similar
approaches and assessments in numerous MNE cases display their commonality in the
implementation of competition laws. The development of EU competition law and
policy has affected the other two competition regimes, which emphasizes the EU’s
important role in designing the standardization of global competition laws.

Furthermore, the EU’s leading role in standardization has provided an easy way of

66 Eg GE/Honeywell, Case No. COMP/M.2220.

67 The active enforcement of substantive competition rules facilitates pro-competition values, which are
important for convergence. For further discussion, see KJ Lee, ‘Promoting Convergence of
Competition Policies in Northeast Asia: Culture-Competition Correlation and Its Implications’ in I
Lianos and DD Sokol (eds), The Global Limits of Competition Law (Stanford University Press
2012) 234-5.
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reaching cooperation agreements between competition agencies.®® For instance, the
text of the competition chapter in the Korea-EU FTA®® demonstrates the

Europeanization of competition laws. The section setting out the principles of the FTA
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declares that the trading parties agree that three types of business practice,
anti-competitive agreements, abuse of market dominance, and mergers that prevent
competition, are incompatible with the functioning of the FTA. The text of the
prohibited list is explained as follows.

First, Article 11(3) of the competition chapter lays down that agreements between
undertakings, decisions by associations of undertakings, and concerted practices that
have as their object or effect the prevention, restriction or distortion of competition
are considered as incompatible with the FTA. Second, any abuse by one or more
undertakings holding a dominant position also violates competition rules. Third,
concentrations between undertakings that significantly impede effective
competition (SIEC), especially as a result of the creation or strengthening of a
dominant position, can also violate competition rules.’’

The content of the competition chapter indicates the strong influence of the EU
competition rules. First, unlike the EU’s Article 101 TFEU, the Korean MRFTA does
not contain statements about object or effect in its legal provisions on

anti-competitive agreements; thus, it does not include any distinction regarding object

or effect.”! Secondly, in a similar way to Article 102 TFEU, the MRFTA embraces

68 For further detail, see also Rose and Bailey (n 14) 50-55.
69 Ch 11 of the Korea-EU FTA.

70 See eg YS Choi, ‘A Study on the Bilateral Cooperation of Competition Law Enforcement under the
Korea-EU FTA’ (2013) 34 Journal of European Union Studies 3, 14-16.

71 From a historical perspective, ‘object’ in Art 101 TFEU demonstrates a strong public enforcement
framework against the illegal prevention of competition by object or intent. See Chirita (n 26) 303.
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a collective dominance concept by including one or more undertakings in the
definition of a market dominant undertaking. However, there is no confirmed case of
collective dominance in Korea; hence, the concept of collective dominance in the EU
has not developed in Korea, which may cause misunderstandings on this subject.
Lastly, the MRFTA has similar language to the EU’s SIEC test, but it is not exactly
the same as it refers to substantial restraints of competition,’” which is closer
to the US phrase of ‘substantially lessening competition’.

Likewise, the wording in the competition chapters of the Korea-EU FTA is very
similar to the terminology of the EU competition rules, and there are certain reasons
for this. First, it was easier to conclude the FTA negotiations by adopting the EU
provisions as a standard,”® because of the heavy burden of obtaining ratification after
examination by all of the 28 EU Member States. Second, having common competition
terms eliminates possible conflicts in public enforcement,’* and leads to a quick
conclusion of the FTA, on the basis that it is more important to have an agreement
in place than to delay over minor issues. Third, the common framework for
cooperation is essential for facilitating the prosecution of international anti-competitive
practices because it becomes easier to obtain the necessary evidence if Korea
maintains similar standards to the EU.”® In particular, it was easy to adopt the EU’s
terms because both competition authorities have applied their laws stringently. Despite

the existence of differences in detail, the EU’s archetype can work effectively without

72 Art 7 MRFTA.

73 Papadopoulos (n 58) 105. The author also argues that the EU officials at the Directorate-General for
Trade take part in the negotiations on competition chapters in FTAs.

74 This may happen where an undertaking is based in a number of countries and its business practices
violate competition laws in some jurisdictions but are legitimate in others. See SM Colino,
Competition Law of the EU and UK (7th edn, OUP 2011) 59.

75 Eg Noonan (n 35) 510.
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any particular problem, since both regimes have a similar approach to market
competition that is modelled on the concept of ordoliberalism. Although their reasons

for adopting this concept differ, the outcome is very similar: ‘large undertakings
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should bear special responsibilities’.

C. The Influence of Standardization by the EU Regime

Korea and China concluded an FTA which was ratified by the Korean Congress in
November 2015. Like other FTAs, the Korea-China FTA includes a competition
chapter, and the text of this is identical to the provisions in the Korea-EU FTA. It
also contains the technical language of the EU competition rules, such as ‘object or
effect’, ‘one or more undertakings’, and the SIEC test. There is no doubt that the
popularity of the EU competition framework in Asian countries has led to a localized
common standard that is suitable for the competition regimes in these countries. At
the same time, an agreed FTA competition chapter performs the same role as an
international competition network, and a form of the EU rules is adopted rather than
the competition law lexicon of one of the trading countries.

In effect, the interpretation of competition law terms by the Court of Justice of the
European Union (CJEU) has provided clarification of EU law on such matters as the
meaning of ‘object or effect’ in agreement cases.”® Although the competition laws in
Korea and China do not include such terms, the implementation of the laws in these

countries seems to have arrived at a point of similar understanding.”” To illustrate this

76 Eg Joined Cases 56 & 58/64 Consten and Grundig v Commission [1966] ECR 299; Case C-8/08
T-Mobile Netherlands and Others [2009] ECR 1-4529; Case C-67/13 P Groupement des Cartes
Bancaires v Commission EU:C:2014:2204, para 57. The CJEU has stated that there is restriction of
competition by object if the coordination is proved to be sufficiently anti-competitive. See also Whish
and Bailey (n 2) 124.
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point, these Asian competition regimes do not accept the US per se rule,’® but
consider instead the EU-type classification of hard-core restrictions.”” Furthermore, the
competition laws in Korea and China include a similar framework for individual
exemptions to that of Article 101(3) TFEU.2? For that reason, for the northeast Asian
competition regimes, the EU legal framework is more appropriate than that of the US,
particularly in the light of the international law of good faith.

To conclude, some argue that the actual content of the FTA competition chapters
does not intend to set substantive rules but simply to confirm the objective of
competition law and policy and cooperation for achieving this goal,®’ and that
cooperation in enforcement is still at an experimental stage. However, the statements
in the competition chapters demonstrate a form of soft convergence through the
adoption of the interpretations of the competition statutes and the case law of other
jurisdictions,®” thereby setting up a standard between competition regimes. Although

there are some conceptual differences in competition statutes between regimes, it is

77 Eg Dabbah (n 6) 516. There are positive outcomes of convergence through understanding other
competition laws by cooperation.

78 P Lin and Y Qiao, ‘Understanding the Economic Factors that have Affected China’s Antimonopoly
Law’ in MS Gal et al (eds), The Economic Characteristics of Developing Jurisdictions: Their
Implications for Competition Law (Edward Elgar 2015) 120.

79 One of the most important distinctions between the US per se rule and the ‘having as their object
the prevention of competition’ provision is that the parties in the EU can still try to rely on Art 101(3)
TFEU even if they are found to have had as their objective the prevention of competition. See Whish
and Bailey (n 2) 129. Similarly, the Korean competition law also allows justification in the case of
hard-core restrictions.

80 Eg Art 19(2) MRFTA; Art 15 AML. The exemption provisions include a justification for efficiency
and the public interest. While the Chinese text is similar to Art 101(3) TFEU, the Korean provision
only allows a notification-authorization process for exemption. See also Furse (n 19) 83.

81 JH Sung, ‘Some Reflection on Competition and Subsidies under the EU-Korea FTA’ in J Harrison
(ed), The European Union and South Korea (Edinburgh University Press 2014) 91.

82 Eg B Wardhaugh, Cartels, Markets and Crime: A Normative Justification for the Criminalisation
of Economic Collusion (Cambridge University Press 2014) 255.
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not very difficult to translate or interpret the EU language, since it usually fits into
the system of the adopting states. Therefore, competition regimes, especially in Asian

countries, voluntarily continue to move towards a common framework for competition

Hi
£
0y
02

law by assessing the EU model or using it in a formalized way for discussion with

the EU competition authority.?*

4. Concluding Remarks

The public often believe that competition policy and the preservation of economic
freedom are crucial for restraining private economic power and thus safeguarding
economic democracy.?* Democratic societies often favour fairness as a competition
goal, and this distinctive shape to competition policy demonstrates the difficulty of
creating homogeneous goals.®” Nonetheless, the importation of the legitimate goal of
fairness for a social market economy has led to a similar implementation of
competition policy in the regimes of the EU and Korea. Furthermore, the enthusiastic
approaches of both Korea and the EU to anti-competitive practices have enabled a
promise of close cooperation under the FTA, which eliminates any concern about
discriminatory enforcement.®°

The widespread influence of EU competition law also offers an easy mechanism for

cooperation in enforcement between competition agencies, which reduces the costs

83 See eg Furse (n 19) 75.

84 T Lianos, ‘Some Reflections on the Question of the Goals of EU Competition Law’ in I Lianos and
D Geradin (eds), Handbook on European Competition Law: Substantive Aspects (Edward Elgar
2013) 31

85 O Budzinski, ‘International Antitrust Institutions’ in RD Blair and DD Sokol (eds), The Oxford
Handbook of International Antitrust Economics, vol 1 (OUP 2015) 124.

86 Choi ‘A Study on the Bilateral Cooperation of Competition Law Enforcement’ (n 70) 13.

01. Global Competition Law and Policy I 27



incurred from non-cooperation or lack of harmony in competition laws.?’ A
competition regime that has been influenced by the EU can easily accept the EU’s
model, as has been shown in the case of the Korea-China FTA. The northeast Asian
competition regimes have developed very quickly, when compared with those of other
developing countries, and this has been driven by active interaction with other regimes.
Korea and China have shown their passion for participating in the rapidly evolving
arena of global competition law, through developing national competition laws.?® The
foundation for this dynamic implementation comes from learning from the experience
of the EU, as the European regime has taken forward competition law issues through
networking with these countries.®”

This Europeanization of competition laws in northeast Asia has resulted, over time,
in a localized convergence, despite the existing dissimilarities of the legal systems that
would otherwise be a notable obstacle to convergence.”’ EU competition law has
provided the founding philosophy for the universalism of competition law in the
markets of developing countries, inevitably with the aim of achieving a global
standard. In particular, EU competition law, accompanied by the EU’s external trade
policy, has played an important role in improving convergence. This ultimately leads

to the collective governance of competition law enforcement.

87 Non-cooperation may increase certain costs because, for example, of the duplication of investigations,
or biased enforcement. Eg Choi ‘Competition Laws and Policies’ (n 60) 148; EM Fox,
‘Harmonization of Law and Procedures in a Globalized World: Why, What, and How?’ (1992) 60
Antitrust L.J. 593; A Guzman, ‘Competition Law and Cooperation: Possible Strategies’ in A Guzman
(ed), Cooperation, Comity, and Competition Policy (OUP 2011) 354-5.

88 Gerber Global Competition: Law, Markets, and Globalization (n 10) 222.

89 The EU’s active approach towards internationalization is exemplified in formal and informal
agreements with developing countries. See Papadopoulos (n 58) 215; Q Wu, ‘EU-China Competition
Dialogue: A New Step in the Internationalisation of EU Competition Law?’ (2012) 18 ELJ 461.

90 See eg Choi ‘A Study on the Bilateral Cooperation of Competition Law Enforcement’ (n 70) 17-20.
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<HZ= 1> The Treaty on the Functioning of the European Union
(TFEU)

Article 101 (ex Article 81 TEC)

1. The following shall be prohibited as incompatible with the internal market: all

agreements between undertakings, decisions by associations of undertakings and
concerted practices which may affect trade between Member States and which
have as their object or effect the prevention, restriction or distortion of

competition within the internal market, and in particular those which:

(a) directly or indirectly fix purchase or selling prices or any other trading

conditions;
(b) limit or control production, markets, technical development, or investment;
(c) share markets or sources of supply;

(d) apply dissimilar conditions to equivalent transactions with other trading

parties, thereby placing them at a competitive disadvantage;

(e) make the conclusion of contracts subject to acceptance by the other parties
of supplementary obligations which, by their nature or according to

commercial usage, have no connection with the subject of such contracts.

Any agreements or decisions prohibited pursuant to this Article shall be

automatically void.

. The provisions of paragraph 1 may, however, be declared inapplicable in the

case of:

- any agreement or category of agreements between undertakings,

- any decision or category of decisions by associations of undertakings,
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- any concerted practice or category of concerted practices,

which contributes to improving the production or distribution of goods or to
promoting technical or economic progress, while allowing consumers a fair

share of the resulting benefit, and which does not:

(a) impose on the wundertakings concerned restrictions which are not

indispensable to the attainment of these objectives;

(b) afford such wundertakings the possibility of eliminating competition in

respect of a substantial part of the products in question.

Article 102 (ex Article 82 TEC)

Any abuse by one or more undertakings of a dominant position within the
internal market or in a substantial part of it shall be prohibited as incompatible
with the internal market in so far as it may affect trade between Member
States.

Such abuse may, in particular, consist in:

(a) directly or indirectly imposing unfair purchase or selling prices or other

unfair trading conditions;

(b) limiting production, markets or technical development to the prejudice of

consumers;

(c) applying dissimilar conditions to equivalent transactions with other trading

parties, thereby placing them at a competitive disadvantage;

(d) making the conclusion of contracts subject to acceptance by the other
parties of supplementary obligations which, by their nature or according to

commercial usage, have no connection with the subject of such contracts
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<EBE== 2> The Korea-EU Free Trade Agreements,

Chapter Eleven Competition Section A Competition

Article 11.1: Principles

1. The Parties recognise the importance of free and undistorted competition in
their trade relations. The Parties undertake to apply their respective competition
laws so as to prevent the benefits of the trade liberalisation process in goods,
services and establishment from being removed or eliminated by

anti-competitive business conduct or anti-competitive transactions.

2. The Parties shall maintain in their respective territories comprehensive
competition laws which effectively address restrictive agreements, concerted
practices 1 and abuse of dominance by one or more enterprises, and which

provide effective control of concentrations between enterprises.

3. The Parties agree that the following activities restricting competition are
incompatible with the proper functioning of this Agreement, in so far as they

may affect trade between them:

(a) agreements between enterprises, decisions by associations of enterprises and
concerted practices, which have as their object or effect the prevention,
restriction or distortion of competition in the territory of either Party as a

whole or in a substantial part thereof;

(b) any abuse by one or more enterprises of a dominant position in the

territory of either Party as a whole or in a substantial part thereof; or

(c) concentrations between enterprises, which significantly impede -effective
competition, in particular as a result of the creation or strengthening of a
dominant position in the territory of either Party as a whole or in a

substantial part thereof.
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<EBE= 3> Korea-China Free Trade Agreement
Chapter 14 Competition

Article 14.13: Definitions

For the purposes of this Chapter:

anti-competitive business practices means business conduct or transactions that

adversely affect competition in the territory of a Party, such as:

(a) agreements between enterprises, decisions by associations of enterprises and
concerted practices, which have as their object or effect the prevention,
restriction or distortion of competition in the territory of either Party as a

whole or in a substantial part thereof;

(b) any abuse by one or more enterprises of a dominant position in the

territory of either Party as a whole or in a substantial part thereof; or

(c) concentrations between enterprises, which significantly impede effective
competition, in particular as a result of the creation or strengthening of a
dominant position in the territory of either Party as a whole or in a

substantial part thereof;
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December 1996, 10 December 1998 and 27 October 2005 and comprising the provisionally
applicable provisions of the act revising the EPC of 29 November 2000,
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implementing enhanced cooperation in the area of the creation of unitary patent
protection with regard to the applicable translation arrangements)

44 Agreement on a Unified Patent Court, Council doc, 16351/12

45 201491 19 19 E 138 AoFe) vlE i 79N AR oY He 2 19
o W@ AR,

46 JIMREESD - ISR - 7T R, BRI — R & M PR | At AIS5E, AT
BUE N EFrA VSR - BHERE, 2013, 35,
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i e | S 257420

A Mﬁgngw sy | [ g8 [bf SHEIE L auseol o
AAF S Ofld] &AL AL | 48 |1 = EUES]

ah THelEs]o] A ojitel glo] WARISO] 7P Fa asw AZYE Aol
A ulgo] BAGT, ohRRe] BARES GUES| o A8 Al dsiA

AlEgo] 37H BT, B, maks) Sezololof Bjn, o]t AHE| e
20] H]8-2 17 of HlgolahE THAEs]0] AE-S F|TalA| H 49lo] B Aol
Sk s FAsl7|E St TlEs|o] Agon Axe] 7kaslE o) §

\l
i

oMol S31H5 28 7|ke] et ohzl, ot vl-8-o] oF 80% He= Al
AOR AFE|TL 9l olet ekl EPO & EU o4 S381&¢0] 7 EitobA|
OJFOAAL Q= 9] ‘True Top 4(5Y, T, G=, HEHE) o] FUS3| = A|
QFAE 2015, 6. 24. 7HASI3IT,, o 7]zol| o5t ©HAES] rRe 11 55%
ARlEo] TEALR 7P wol AHSIL 3= 4719] EU oA Aese a4

FoT FUT vlgoR WA} ek

Gl

47 AR, e 9 Sl 9 T SoladAlwee] ek | X AL A8 A2%,
A A Ak, 2013, 6., 12w,

48 Gt A AL (UKIPO), "4 - AFF A F-A4 Wollxle] duEs] W SalEsee] oigh o1+,
2014 National IP Policy, 2014, 7., 194,

49 EPO 2015, 6. 24. A} H%=ALE http://www.epo.org/news—issues/news/2015/20150624.
html 32 (2016, 5. 18, W)
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Es | |
MA lﬁ‘ ?Eé’é‘ ]——) BZIl » %%’gi}j’ £58

Ll C27 b %%’si}w»: E3C
Zt EPC Jfelme

Holg @78t 4 9l

ErUEs S2EAt 267} EU HHUES]
| 5212014 Erelat 52
sa | [ sd - =
82 5| S5l > S8iH > MM | ad ——(ssER Do
58 | | (EPO) 8 | s
Aol 5 SBER o

> AI7t > S8EI > S5A

| Bt > sEuA L 258

EtUS5{sE= 0/9|
EPC 71d=A187ts

50 o-FEiu, “FrH AT SASSAIRS S B AKX, A AL ISSUE & FOCUS
on IP, 2016, 4., 5,
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= A er duEd 7]Eo] 2570 gJe=olA Aushe HEs Ea=
C3R)= A 109HH 53519 Bt £H713%e] 10899l 29,500 =0, 784l
B8-S 22gsto] 20WRt AEEe A W82 159,000 fr=Qld], M= =Y==
TUES| 9] Z¢- A 1099 H]82 5,000 FEo|aL, 2087t A== A vl
35,500 r=2oltt, A= ‘True Top 4(FY, T, 9=, HEHE) & dUdEs=
AlEA el 2lshd 7]Eol| vl 78% /5o W At Ayt LAYSHA Huk(AA ¢l

A4 Hge] Hli okdfe] ),

(ES|& H| : True Top 4 MI2tA vs 7|&EL| EF|E A )

Year True TOP 4 25 MS
< =
2 35 o
3 105 1295
4 145 1874
5 315 2 545
(57 475 3271
7 630 3 886
8 815 4 625
9 990 5513
10 1175 6 416
11 1 460 7 424
12 1775 8473
13 2105 9 594
14 2 455 10 741
15 2830 11 917
16 3 240 13 369
17 3 640 14 753
18 4 055 16 065
19 4 455 17 660
20 4 855 19197
Total 35 555 158 621
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S, Hug gl HeA A2 HE AL Al JAIE S8l NE =7l A
She H= ot S vE2 4l =7ield S3E 7] SI Bk WS 50%
o] ol& Ao ofEet ofHdt Selv U T EPO 7} 50%E F-ofwkal v
A 50%= TS| o Holshs EU Sd=olA vilishr|= kolstirk(15.11.18.)

(1) EPC A= 3sloflAe] Mu]g Hok 9 A g

71% EPC Al SollAlt: EPO 258 S35 482 7|90] 5 5312 44
7t &AL sk A Al 5519 YS 550} sk w7k F4] o
2 HAgof ah=t],>? o] gk Mgu]g-o] Heko] 2| ofrh Yzl AR
off oJatH Follxe] 53] Mgu]g-2 EFF5H]8-2] oF 40% o]Folal, EU 137}
=ol| A 9] EB]FE H8-2 ml=to|uh Yio] 10u] o}fo] Hrhal gt} o]#gh EPC
o] HAu|§ Hehe H7lsly| $f8) niadd d7go] Add 2R (London Agreement)
F 2008, 5. 1. TAaEAH, HdH@Ce 54 F Shbs EPC Ao 2] H|E
7FAE QtekA] Gl vl - 7RIgE bl ghete] S Z=the Aot &
Foko] FaU8-2 EPO F4]R10|(F0l, Hdo], Zekiro])et T2 Qojg F8ol=

51 JIMRPESL - LRI E - 7T R, “BRINE R & R PR, REFTgE AI555, ATAT
Bok N T2ERE BN - BH&RE, 2013, 41-42W,
52 Article 65 Translation of the European patent
(1) Any Contracting State may, if the European patent as granted, amended or limited
by the European Patent Office is not drawn up in one of its official languages,
prescribe that the proprietor of the patent shall supply to its central industrial
property office a translation of the patent as granted, amended or limited in one of
its official languages at his option or, where that State has prescribed the use of one
specific official language, in that language. The period for supplying the translation
shall end three months after the date on which the mention of the grant,
maintenance in amended form or limitation of the European patent is published in
the European Patent Bulletin, unless the State concerned prescribes a longer period.
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SHe gAML 37 Claims)THE FARo] ol2le] 27he] Fgolz Mejsta
A ARl e Mo WA Bh1] gom(A]1R A1F), EPO FAlelo] o]2l)
2o} Fgolz st AT AAlo] F Holw 14 e sk, 71 o]
2 87k Hold F9(EL 1 Wdo] HRH AL Pa 1T ol M
& Fask YokEE A2P), 37Fclaim)eol AL 1 FgolRe] WS &
3 4 QIrhER A3P). el Felad 5 WAl WY 49 As@LARE ¥

23] ufet SSUAL 1 T71e] gl MARE ABsor ATHER A2,

ol AFFfelle] vl 7t To] 7l et Melulge] PAEIE TES
FeiEI A, 1 olole] el ulgolt Telulg s digh ANkAsl
ul.g-87re] Baxol ot glglet. efsle] ofefal Mejulge] EuFHel gt o

53] =20l Qo] F8%t 7IEe] " Ao,

-

5 587

AL A5, FolRkE 7 Ae] 8
AR 27h Bl ASAE A K] %A 719 Qlojz
Agalor T Adze A1), E5k B3R BAol et ol 3ol o

53 b, 9Fo) =&, 144,
54 Article 4 Translation in the event of a dispute
1. In the event of a dispute relating to an alleged infringement of a European patent

with unitary effect, the patent proprietor shall provide at the request and the choice
of an alleged infringer, a full translation of the European patent with unitary effect
into an official language of either the participating Member State in which the
alleged infringement took place or the Member State in which the alleged infringer
is domiciled,
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3t Qs WAO) 2o wet 5 WY XA AGEIE ol Salel e A
AL AFolok PehAAZ A2F). olfit WS 1] gL EFAR} Ftrt
2 A4z A)38). Tl LaAET Abel Qlo] T AbAE Aelshe ¥
W7 B3] F4719, A, v A, et B FedTrInel 49 W
o7k A AR Hefo] AgE] Hel Bhele] B85 Hafshar Qlrks 2E U

TEAL & 4 PR AL, 2 Aol WakshainA of5g Brtsle] mefsof o

I

55 2. In the event of a dispute relating to a European patent with unitary effect, the patent
proprietor shall provide in the course of legal proceedings, at the request of a court
competent in the participating Member States for disputes concerning European patents
with unitary effect, a full translation of the patent into the language used in the
proceedings of that court,

56 The European Union has 24 official and working languages, They are:

Bulgarian French Maltese
Croatian German Polish
Czech Greek Portuguese
Danish Hungarian Romanian
Dutch Irish Slovak
English [talian Slovenian
HEstonian Latvian Spanish
Finnish Lithuanian Swedish

http://ec.europa.eu/languages/policy/linguistic—diversity/official -languages—eu_en.htm
(2016, 6. 7. D)
57 Article 6 Transitional measures
1. During a transitional period starting on the date of application of this Regulation a
request for unitary effect as referred to in Article 9 of Regulation (EU) No 1257/2012
shall be submitted together with the following:
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(1) 3 A<

EJEFH YL A2 F A (Unified Patent Court Agreement No,1635/12)(0]
s, UPC @74)ell 2Aste] dlEl= Heo=A UPC @ Allxs “ & @40l 9
off S W - ©rddt aee] S50 et £ A fitt sESsME= A
Attt SESSIHYE Aokl it 3-89 HYo=A webA Hofwe] B =
W nR7 = EU B4 55 &estofof gtk AL skl QI 58 olef
o] UPC = EU e A& - &sfioF 5k EU ol SHlE A8 9 594 54

0] 918 -SUAPIAIRAEC))of) HEe SRSHES o] 9lou] BC

&
1o
r'l
iy o

< mgel] & 139 Frte] vES Waw shenl, 71 F2el 2016, 6. 3, B}
Zlole] nEe ZHBte] BAIA] S AELo}, Wlel, Wnka, T, B4R
2e} EeEg A9, 9 Weso] 107 Ak 5 @4E wEsian. olel vl

5ol 2|t UPC 58] 91 ¥3](Preparatory Committee)+= 201 7THERE F3E5H

(a) where the language of the proceedings is French or German, a full translation of the
specification of the European patent into English; or

(b) where the language of the proceedings is English, a full translation of the
specification of the European patent into any other official language of the Union,

58 ARTICLE 1 Unified Patent Court

A Unified Patent Court for the settlement of disputes relating to European patents and

European patents with unitary effect is hereby established.

The Unified Patent Court shall be a court common to the Contracting Member States and

thus subject to the same obligations under Union law as any national court of the

Contracting Member States,
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Ratification Details

Party Slgnature
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Belgium
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Cyprus

Czech Republic
Germany
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Estonia

France
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Notificatlon Entry Into force  Decl/Res
06/08/2013
06/06/2014
03/06/2016

20/06/2014

14/03/2014

22/05/2015

09/12/2014

28/08/2015

05/06/2014

19/01/2016

Observatlons

Observations

Observations

Dbservations

Dbservations

Observations

Observations

Dbservations

Observations

Observations

Observations

59 http://www.consilium. europa.eu/en/documents—publications/agreements—conventions/
agreement/?aid=2013001 (2016, 6. 9. W)

661 2016 Global Legal Issues (1)



(2) FYSSRUY 72 L 74

SN A AL GASHo| AT BE FAFo] u]HH, ALHNY

E2WYotel| A, 24 7178 AT oot TEla fAF lsReF
(TFEU) Al267z] w2t Zb 3led=o] e Aa% AxEA  dujasd
(Preliminary Ruling)< &3l ECJ o] thoto] A& o] £oF0] a4l ol [ Adte] o
A, 24, 713 59 B9 Rl tigh siAlS e 4= =t SRS A=

R P AR 1o

Unified Patent Court

sl

2nd Instance Appeal Court
(Luxembourg)

Af .
fﬁe"‘?’gﬁr%”
C
bon, Ly e
- , “ang)
15l Inslance Local Divisions = S
; Cenfral Division (paris) + Regional Divisions, E.g.
(Dusseldort, Munich, London/Munich outposts Benelux or the Ballic

London)

60 %45 AAAAPY(UKIPO), "0 - A1 B4 volie] alss] 2 Faksaly
2014 National IP Policy, 2014, 7., 5.

61 http://www. managingip.com/pdfs/Latest%20crucial%20developments%20in%20Europe—
EPO.pdf (20—16, 6. 7. W)
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@ A1AHA(Court of First Instance: CFI)

AAH YL 2ol H ¥ (central division)?t A Y(local divisions), &

19
rE
i

(regional divisions)©.2 FAAE=Y], 20114 1149 11Y SEEHY A4S 9
St AEA O] ZQto] FaEa e 3 1249 5 AAHoI L Forf dRoy &
5| TSRS TYHES oftfoll & A7l el F=, 5, T oY
o] Alato] FF w3k &ofof Aufigh vp S}, o] 20124¢ 64 7Z|E EU A/42d

62 oI, ST VUSSR AEF L AP, TR ISSUE & FOOUS
on IP, 2016, 4., 10,
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63 QFAE, “FrHo] o S5l W S8 SofadAl el wek | A A Ak A8 A|2%, jF
A A AR, 2013, 6., 11,

64 P AP (UKIPO), "HA - AFF A 354 Wolxle] T 58] W Sgsadel thigh -,
2014 National IP Policy, 2014, 7., 9—109.
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Germany

Central division, Munich: Cincinnatistr. 64, 81549 Munich#

Local division, Munich SchieiBheimerstr 141, 80097 Munich&
Local division, Mannheim: Schubertstr. 11, 68165 Mannheimz
Local division, Dusseldorf: Cecilienallee 3, 40474 Dusseldorfe
Local division, Hamburg: Sievekingplatz 1, 20355 Hamburges

Luxembourg

Court of Appeal Nouvel Hémicycle, 1, rue du Fort Thilngen,

L1499 Luxembourg?

Sweden

Nordic-Baltic Regional Division: Scheelegatan 7, 112 26
Stockholm &

United Kingdom

Central Division: Aldgate Tower, 2 Leman Street, London E1
8FA®

66 https://www, unified—patent—court. org/news/confirmed—locations—upc (2016, 6, 8. W)
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69 olfFeuf, “FHAY GUSSA =S 2TEF D AR, A AR ISSUE & FOCUS
on IP, 2016, 4., 11-129 %4l

70 4 ALAPHUKIPO), "Wl A1) T5] el Ale) ehalsel 1 SetSaelel chet i,
2014 National IP Policy, 2014, 7., 15
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AQH 8 = QUES | CUSF
A =3 H|E =8 2 AL 4,045 4,045
O 20,145 680
SIX| E5{ch2/2l 5,250 0

3242 L HAt HIS
2}= E51H0Il et SEHIR 2,679 0
Xt HlE &4 28,074 680
= 32,119 4725

* European Commission At= &1

7}. UCPA Protocol

Sl 717He] =015 AA 201290 A A BA H ©ASS 9712 9] AlF)o]
oFZ] HA| ¢l Ql=tll, EU = 201795 & A|=7t 282 4 == A= 716t
3 9ok = Ad 2015, 10. 1. Preparatory Committee(UPC =8|$]¥3])=
2017dFE SAES YA AlHE 4 e ofof "ash ANt FH|E 2016W

697k mhelshRlckar whaskich. ! 221 2 A ©A|7E 2015, 10, 1. UCPA 7}
Y=r5°] UCPA 114 & el A1, 4, Ae] AE o ged dF =3¥E2

ulg] 835k 4~ Q== k= Protocol to the Agreement on a Unified Patent

i

71 This(Protocol to the UPC Agreement) is the latest step towards bringing the Unified
Patent Court into operation. In practice there is no immediate impact on business,
however, the Preparatory Committee aims to complete its work by June 2016 with a view
to the UPC opening at the start of 2017,
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Court on provisional application((UPCA Protocol )] A&l - Axgo|ct UPCA
Protocol & =&, ZakA 4l g9 x351ot 137]129] H|ES 7|&o 2 ago] WAy
sh=dl(AI3R), SUESHEY 4 & Article 1-2, 4-5, 6(1), 7, 10-19, 35(1,
3 and 4), 36—41 and 71(3) of the Agreement on a Unified Patent Court and
Article 1-7(1), 7(5), 9—18, 20(1), 22—28, 30, 32 and 33 of the Statute of
the Unified Patent Court ] 94 &-8-%c} o]efgh Abd 48 2§ Foll= UPC
Registry ol #1¥ 235 3= o] Ql=r}, o]of w2} UPCA Protocol o] W %=
(EY, =AW P ZFsto] 137019 v 2HE] UPCA 7 i wj7hA|
o] 717k &<t Lt - E5]e) et 452 UPC wato| A vjAst7] 213t Opt—out
o] E2o| 71531t 72 UPCA Protocol @] 2julo]] thafjAls oheat 2-2 Ano] A7)
=jo] QITUPCA Protocol o] 4172l ol sl ¥ 2k& Far).”

4 )
Today, October 1st 2015, a protocol to the UPC Agreement has been signed

by representatives of member states in the margins on the Competitiveness
Council meeting. This protocol will allow some parts of the UPC Agreement
to be applied early. This includes final decisions on the practical set up of
the Court, for example, the recruitment of judges and testing of IT systems.
The provisional application phase will also be used to allow for early
registration of opt-out demands.

This is the latest step towards bringing the Unified Patent Court into
operation. In practice there is no immediate impact on business, however, the
Preparatory Committee aims to complete its work by June 2016 with a view

to the UPC opening at the start of 2017.
o J

72 SHIN&KIM/WH5w el M1, Legal Update, February 15, 2016, 29 Zal,
73 https://www_ unified—patent—court. org/news/protocol—upc—agreement (2016, 6. 8.
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2015, 10. 27. UPC Preparatory Committee +—= A%H]-go] st 7|0z
Preliminary set of provisions for the Rules of Procedure (“Rules”) of the
Unified Patent Court” & wFstgl=dl,” 2009, 5. 29. 3 2<to] wiglg o]%
Z 1851 A3 4 AdE AA v Aot F FAloA= 14 2% o)X

AL BA, AR £X), B olde] Ak Uuk 23, wlg 9 WA 28 o

H

Fsto] % 382740 o2 AR FHS T itk B A Annex [ ot
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74 https://www.unified—patent—court, org/sites/default/files/UPC—Rules—of —Procedure. pdf
(2016, 6. 8. W)
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Table 1 — Infringement proceedings

Statement of claim
(R 13)

"" ) Defence to the Application to amend
il gepirtothe | | Counterclaim (R 29(a) the patent (R 30)

2| defence in case of ltmﬂhsﬂl'ﬂ{ln J ll:lmﬂllmﬂﬂ}
il aCounterclaim ! '
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Rejoinder to the Repl Repljitnﬂmﬂeﬁlmtoﬂ:l
(B 29(e) P
7 patent (R 29(e). 32)
1 ® 29D T month (F. 29(2). 32.3)




Table 2 — Revocation proceedings

Statement for revocation
R 45)
L
Defence to the
Reply to the Defence to m“:“‘]!’“ Application to amend the
revocation (E. 31) ® 51, 56) patent (B 43 3, 51,
2 months (B 510 3 - 61 33,10
L_ ) L ®56.1) _) 2 months (B 35, 32.1)

Rejoinder to the Reply Rejoinder to the Reply
(® 56.4) (R433,564,32)
1 month (. 56.4) 1 month (R 36,4, 32.3)

r 1

02. X|ARHoHH 2oF S22 Al Olsy &AM 179



L83l FEEUSS] AEE AIYEE FRTASs el det 5RE BE fYS
SIH(EPO”)ellA] a=oA| El=tl, o] UPR 7Fd=52e] AlojellA] of g Hiii
3|7} Hellg EAI7 =lo] ghekh 2] 2015, 11, 17, $HEUES] A=9] =9
3} #AStH UPR 3| ¥=159] Y9 -2 Select Committee o4& U E3]
o] 5E&E EPO o 50%, U A 50%= UPR 3] d=5oA| siial7|2 sk W
o] eE mESHIt) ol FHTAEs] Al Alds ddstehs 244 Al

717 | Aoz HriEal Qlok, ESE UPR 7FI=r52] Select Committee of| A=

rir

2015, 12. 15, UPR 9] Algj4t2lo] sllddl= Rules relating to Unitary Patent
Protection’ & H|5E5l WdES I E¥U8, 5575 Y A, wjEy e -
Rules relating to Fees for Unitary Patent Protection’, ‘Rules relating to the
distribution of fees amongst the participating Member States’, TFAES| A=
o] 293 HAH oAk 2 34 112191 ‘Budgetary and Financial Rules’ & &g}
o=y, o AEFAES] >9S Yl dadt A FHES vpAskch ”

e A8} Ioste] 71E2] Rules of Procedure A|37020)4 = FAlHE
T FHEsto] H-8S AHeS staA = FA1AQ] woof tisiAl= 8 sHAl el 5
3 AARs7R =o] 9l=d],’¢ o] ths| Preparatory Committee = 2016, 2.
25. Rules of Procedure A|370%0f thgt AlF4<l B8 H-2> Rules on Court
fees and recoverable costs & UFASIA=T] O AL ot A kS 7

H]-E-] wkek W9, 257 W &P HE, Al Bl ] U8 5
et A1 7Ie= mhAskaT:, oAl 1] gk age]gof sl et 2ol

AR el TAH vlg 71ES At

75 SHIN&KIM/HHHHQl A% Legal Update, February 15, 2016, 2W.

76 Rule 370 — Court fees [This Rule will be redrafted in the light of the consultation on the
court fees].

77 https://www, unified—patent—court. org/sites/default/files/agreed and final r370 subject
to legal scrubbing to secretariat.pdf (2016, 6. 8, HHH)
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{ Fixed fees (Court of First Instance) )

Procedures/actions Fixed fee
Infringement action [R 15] 11.000 €
Counterclaim for infringement [R. 53] 11.000 €
Action for declaration of non—infringement [R. 68] 11.000 €
Action for compensation for license of right [R. 80.3] 11.000 €
Application to determine damages [R. 132] 3.000 €

{ Value—based fees (Court of First Instance and Court of Appeal) )

Value of action additional value—based fee

Up to and including 500.000 € 0 €
Up to and including 750.000 € 2.500 €
Up to and including 1.000.000 € 4,000 €
Up to and including 1.500.000 € 8.000 €
Up to and including 2.000.000 € 13.000 €
Up to and including 3.000.000 € 20.000 €
Up to and including 4.000.000 € 26.000 €
Up to and including 5.000.000 € 32.000 €
Up to and including 6.000.000 € 39.000 €
Up to and including 7.000.000 € 46.000 €
Up to and including 8.000.000 € 52.000 €
Up to and including 9.000.000 € 58.000 €
Up to and including 10.000.000 € 65.000 €
Up to and including 15.000.000 € 75.000 €
Up to and including 20.000.000 € 100.000 €
Up to and including 25.000.000 € 125.000 €
Up to and including 30.000.000 € 250.000 €
more than 50.000.000 € 325.000 €
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79 An action for declaration of non—infringement as referred to in Article 32(1)(b) pending
before the central division shall be stayed once an infringement action as referred to in
Article 32(1)(a) between the same parties or between the holder of an exclusive licence
and the party requesting a declaration of non—infringement relating to the same patent
is brought before a local or regional division within three months of the date on which
the action was initiated before the central division,
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< BE = 1> Business-friendly fee pattern adopted for the unitary patent

24 June 2015

On 24 June the Select Committee of the Administrative Council of the EPO
endorsed, with the required % majority, the European Patent Office's "True Top
4" proposal for a set of uniform renewal fees applicable to the unitary patent.
The proposed fees covering the territory of the 25 EU member states participating
in the unitary patent correspond to the sum total of the renewal fees currently
paid for the four countries in which European patents are most frequently
validated today (Germany, France, UK and the Netherlands).

Under the present regime, European patents, after grant by the EPO, must be
validated individually in each country for which patent protection is sought. This
results in significant administrative and financial overheads for companies, especially
SMEs. For this reason, European patents are currently validated on average in only
three or four of the participating member states. This leaves companies without
protection in other European countries, and vulnerable to potentially illicit copying
of their inventions there. It is thus an obstacle to the creation of a genuinely
uniform European market for innovation, and puts FEuropean companies at a
disadvantage compared to their competitors, especially in the USA and Asia, which
can access their significant national or regional markets more easily and at lower

cost before marketing their inventions on the global stage.

For this reason, the creation of a unitary patent for the EU member states is
an important step, and one that has been expected for more than 40 years. With
this first decision of the Select Committee on renewal fees, completion of the

system for unitary patent protection in Europe is now in sight.

What is the size of the cost reduction under the True Top 4 proposal? For the
first ten years - the average lifetime of a European patent - the cost of renewing
a unitary patent will be less than EUR 5 000, and the cumulative total to be
paid for maintaining it over the full 20-year term will be just over EUR 35 500
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(cf. table below). For comparison, the amounts payable under the current system

in the same 25 member states add up to EUR 29 500 for the first ten years, and
nearly EUR 159 000 for the full 20 years. In other words, the fee scale now
endorsed for the unitary patent under the True Top 4 proposal corresponds to a

reduction of 78% compared to the current situation.

In addition, the transaction costs under the current system, including the
translation costs and fees which have to be paid in each individual member state
through patent attorneys or specialised service providers, will also be reduced

significantly, i.e. by about 50% for an average patent validated in four countries.

The particularly low fees for the first 10 years will make the unitary patent
very attractive for business, and especially for SMEs, universities, research centres
and individual inventors. Moreover, for SMEs and similar entities based in EU
member states which do not have an EPO official language (English, French or
German) as a national language, separate arrangements governing financial
compensation for their translation costs have also been adopted. Lastly, in their
future monitoring and regular review of the unitary patent system, the member
states are committed to paying particular attention to its use by small entities like

SMEs, and may adopt further specific measures if need be.

What are the next steps? The decision of the Select Committee on the level of
the renewal fees will be part of a package comprising the level of the fees for
the unitary patent, including the distribution key for apportioning the renewal-fee
income it generates. At present, renewal fees for European patents are collected
by each member state in which the patent is validated, and the member states
then pay 50% of this income to the EPO. Because the renewal fees for unitary
patents will be paid in a single step to the EPO, it is necessary to define how

this income is to be shared amongst the participating member states.

The Select Committee has already made good progress on defining a possible
distribution key. It is expected that the whole package, comprising the level of renewal
fees and the distribution key, can be finalised and adopted in the autumn of this year.
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<H=Z= 2> Protocol to the Agreement on a Unified Patent Court

on provisional application

The undersigning Signatory States of the Agreement on a Unified Patent Court,

hereinafter referred to as the Parties,

CONSIDERING that the Unified Patent Court should become fully operational

upon the entry into force of the Agreement on a Unified Patent Court;

CONSIDERING the need to provide a smooth transition into the operational
phase and ensure the proper functioning of the Unified Patent Court before the

entry into force of the Agreement on a Unified Patent Court;

ACKNOWLEDGING that the provisional application of a treaty is an

instrument suitable to ensure such a smooth transition;

ACKNOWLEDGING that the use of provisional application is in accordance

with customary international law;

ACKNOWLEDGING that such provisional application can be limited to certain

parts of a treaty where the negotiating States have in some manner so agreed;

CONSIDERING that provisional application should only come into force when
13 Signatory States of the Agreement on a Unified Patent Court have approved
this protocol and only among those Signatory States where the Governments have
received parliamentary approval to ratify the Agreement on a Unified Patent

Court.

CONSIDERING that the provisional application should concern only the
institutional, organisational and financial provisions of the Agreement on a Unified
Patent Court and should be limited to what is strictly necessary to ensure the

smooth transition into the operational phase.

HAVE AGREED AS FOLLOWS
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Article 1 Provisional application of the Unified Patent Court Agreement

Article 1-2, 4-5, 6(1), 7, 10-19, 35(1, 3 and 4), 36-41 and 71(3) of the
Agreement on a Unified Patent Court and Article 1-7(1), 7(5), 9-18, 20(1), 22-28,
30, 32 and 33 of the Statute of the Unified Patent Court shall enter into
provisional application among the Parties that have completed the requisite
procedure referred to under Article 3(1), upon the entry into force of this

Protocol.

Article 2 Signature and consent to be bound

(1) This Protocol shall be open for signature from October 1 2015 by any
Signatory State of the Agreement on a Unified Patent Court.

(2) Consent to be bound by this Protocol may be expressed, without prejudice to
paragraph 3 and Article 3(1)b, by

a. signature; or

b. signature subject to ratification, acceptance or approval followed by ratification,

acceptance or approval.

(3) Consent to be bound by the provisional application of the articles of the
Agreement on a Unified Patent Court mentioned under Article 1 of this

Protocol may be expressed by a unilateral declaration.

(4) Instruments of ratification, acceptance or approval of this Protocol or the
unilateral declaration mentioned in paragraph 3 shall be deposited with the
General Secretariat of the Council of the European Union, hereinafter referred

to as the depositary.
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Article 3 Entry into force

(1) This Protocol shall enter into force the day after 13 Signatory States of the
Agreement on a Unified Patent Court including Germany, France and the
United Kingdom, have either ratified, or informed the depositary that they
have received parliamentary approval to ratify, the Agreement on a Unified
Patent Court and have

a. signed in accordance with Article 2(2)a. or signed, and ratified, accepted or

approved this Protocol in accordance with Article 2(2)b.; or

b. declared by means of a unilateral declaration or in any other manner that
they consider themselves bound by the provisional application of the
articles of the Unified Patent Court Agreement mentioned under Article 1
of this Protocol.

(2) In respect of any Party which subsequently after the entry into force of this
Protocol completes the procedure referred to in (1), this Protocol shall have
effect on that Party from the date when the Party has completed the said

procedure.

(3) This Protocol and the provisional application it prescribes shall have effect
only with regard to Parties having completed the requisite procedure referred
to in (1).

IN WITNESS WHEREOF, the undersigned, being duly authorized thereto, have
signed this Protocol.

Done at Brussels October 1st 2015 in the English, French and German
languages, all three texts being equally authentic, in a single copy, which shall be
deposited with the depositary who shall transmit a certified true copy to all
Signatory States of the Agreement on a Unified Patent Court.
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February 25th, 2016
FINAL - subject to legal scrubbing

Preparatory Committee
for the Unified Patent Court

Rules on Court fees and recoverable costs

I. Proposal for

A — an amendment of Rule 370 of the Rules of Procedure
B — a table of fees
C — a scale of ceilings for recoverable costs

Il. Explanatory Note

1721
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A. Proposal for an amendment of PART 6 of the Rules of Procedure

Part 6 — FEES AND LEGAL AID

Court Fees

Ruie 370 — Court fees
1. Court fees provided for in these Rules shall be levied in accordance with the

provisions contained in this part and the table of fees adopted by the Administrative
Committee in accordance with Art. 36 (3) UPCA.

2. A fixed fee shall be paid in accordance with section | (fixed fees) of the table of
fees adopted by the Administrative Committee for the following actions at the Court
of First Instance:

(1.) Infringement action [R. 15]

(2.) Counterclaim for infringement [R. 53]

(3.) Action for declaration of non-infringement [R. 68]
(4.) Action for compensation for license of right [R. 80.3]
(5.) Application to determine damages [R. 132]

3. In addition to the fixed fee a value-based fee shall be due in accordance with
section Il (value-based fees) of the table of fees for those actions at the Court of First
Instance of the preceding paragraph, which exceed a value of 500.000 €.

4. For the following procedures and actions at the Court of First Instance a fee shall
be paid in accordance with section Il (other procedures and actions) of the table of
fees adopted by the Administrative Committee:

2/
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(1.) Revocation action [R. 47]
(2.) Counterclaim for revocation [R. 26]

(3.) Application for provisional measures [R. 206.5]

(4.) Action against a decision of the European Patent Office [R. 88.3, 97.2]
(5.) Application to preserve evidence [R. 192.5]

(6.) Application for an order for inspection [R.199.2]

(7.) Application for an order to freeze assets [R. 20
(8.) Filing a protective letter [R. 207.3]

(9.) Application to prolong the period of a protective letter kept on the register
[R.207.8]

(10.) Application for rehearing [R. 250]

(11.) Application for re-establishment of rights [R. 320.2]

—_—

oA
U.£

(12.) Application to review a case management order [R. 333.3]
(13.) Application to set aside decision by default [R. 356.2]

5. For the following procedures at the Court of Appeal fees shall be paid in
accordance with section IV. of the table of fees adopted by the Administrative
Committee:

(1.) Appeal pursuant to Rule 220.1 (a) and (b) [R 228]

(2.) Interlocutory appeals [R. 220.1 (c)]

(3.) Application for leave to appeal [R. 221]

(4.) Request for discretionary review [R. 220.2, R. 228]

(5.) Application for re-establishment of rights [R. 320.2]

(6.) Application to review a case management order [R. 333.3]
(7.) Application to set aside decision by default [R. 356.2]

6. The assessment of the value of the relevant action (Rule 370.3) shall reflect the
objective interest pursued by the filing party at the time of filing the action. In deciding

32
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on the value, the Court may in particular teke into account the guidelines laid down in

the decision of the Administrative Committee for this purpose.

7. If an action has more than one claimant and/or more than one defendant or if an
action concerns a plurality of patents only one fixed fee and, if applicable, one value-
based fee shall apply.’

8. Small enterprises and micro-enterprises are entitled to pay only 60 % of the fees
provided for in subsections 2 to 5 above (hereinafter: regular fees) under the
following criteria:

a) In the statement of claim or counterclaim or in the application for a procedure or an
appeal the applicant shall lodge with the Registry a notification in an electronic form
in the language of the proceedings.

In this notification the applicant shall provide an affirmation that he fulfills either the
criteria of a “small enterprise” or a “micro-enterprise” as defined in Title | of Annex of
the Recommendation of the European Commission n® 2003/361 of 6 May 2003.

b) If the requirements referred to above have not been met rule 16 applies mutatis

mutandis.

c) The Court, on its own motion, may order the applicant to supply further
documentation including any document linked to its financial resources. The
application shall be dealt with by the Court without delay.

d) The Court may, at any time, on its own motion, and after having heard the
applicant order payment of

(1) the remainder of the regular fee, in case payment of just 60 % of the regular fees
is manifestly disproportionate and unreasonable in respect of the financial capacity of
the applicant;

' Rule 304 RoP has to be deleted accordingly.

4/ 21

94 | 2016 Global Legal Issues (1)



(2) the remainder of the regular fee plus an additional 50 %, if the affirmation given

by the applicant is found to be wholly or partially incorrect.

An order of an additional fee pursuant to paragraph (1) and (2) above shall state the
reasons on which it is based and may be appealed to the Court of Appeal in
accordance with rule 220.2.

If the additional fee is not paid within the time limit given by the Court, a decision by
default against the applicant will be given by the Court pursuant to Rule 355.

9. Reimbursements of fixed and value-based fees

(a) If the action is heard by a single judge (Rule 345.6.) the party liable for the Court
fees will be reimbursed by 25 %.

(b) In case of the withdrawal of an action (Rule 265) the party liable for the Court fees
will be reimbursed by:

60 % if the action is withdrawn before the conclusion of the written procedure
40 % if the action is withdrawn before the conclusion of the interim procedure
20 % if the action is withdrawn before the conclusion of the oral procedure

(c) If the parties have concluded their action by way of settlement the party liable for

the Court fees will be reimbursed by:

60 % if the action is settled before the conclusion of the written procedure
40 % if the action is settled before the conclusion of the interim procedure
20 % if the action is settled before the conclusion of the oral procedure

(d) Only one of the reimbursements referred to in subsection (a), (b) and (c) will apply
per action and party. Where more than one reimbursement is applicable, the larger

will be applied for each party.

(e) In exceptional cases, having regard, in particular, to the stage of the proceedings
and the procedural behavior of the party, the Court may decide to deny or decrease

5/ 21
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the reimbursement according to subsection (b) and (c) of the aforementioned

provisions.

10. If the amount of payable Court fees threatens the economic existence of a party
who is not a natural person, and has presented reasonably available and plausible
evidence to support that the amount of Court fees threatens its economic existence,
the Court may upon request by that party, wholly or partially reimburse the fixed and
value-based fee. The request shall be dealt with by the Court without delay. In
reaching a decision the Court shall reflect on all circumstances of the case including
the procedural behaviour of the party. Before making such a decision the Court may
give the other party an opportunity to be heard. A party who is adversely affected by
the order may bring an appeal pursuant to Rule  220.

6/21
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DRAFT

The Administrative Committee of the Unified Patent Court

Decision

The Administrative Committee adopts pursuant to Article 36 (3) of the
Agreement on a Unified Patent Court the following table of fees:

I. Fixed fees (Court of First Instance)

Procedures/actions Fixed fee
Infringement action [R. 15] 11.000 €
Counterclaim for infringement [R. 53] 11.000 €
Action for declaration of non-infringement [R. 68] 11.000 €
Action for compensation for license of right [R. 80.3] 11.000 €
Application to determine damages [R. 132] 3.000 €
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Il. Value-based fees (Court of First Instance and Court of Appeal)

Value of action

additional value-based fee

Up to and including 500.000 € 0€

Up to and including 750.000 € 2.500 €
Up to and including 1.000.000 € 4.000 €
Up to and including 1.500.000 € 8.000 €
Up to and including 2.000.000 € 13.000 €
Up to and including 3.000.000 € 20.000 €
Up to and including 4.000.000 € 26.000 €
Up to and including 5.000.000 € 32.000€
Up to and including 6.000.000 € 39.000 €
Up to and including 7.000.000 € 46.000 €
Up to and including 8.000.000 € 52.000 €
Up to and including 9.000.000 € 58.000 €
Up to and including 10.000.000 € 65.000 €
Up to and including 15.000.000 € 75.000 €
Up to and including 20.000.000 € 100.000 €
Up to and including 25.000.000 € 125.000 €
Up to and including 30.000.000 € 150.000 €
Up to and including 50.000.000 € 250.000 €

more than 50.000.000 € 325.000 €

98 | 2016 Global Legal Issues (1)
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lll. Other procedures and actions (Court of First Instance)

Procedures/actions Fixed Fee

Revocation action [R. 47] 20.000 €
same fee as the
; - infringement action
Counterclaim for revocation [R. 26] subject to a fee limit of
20.000 €

Application for provisional measures [R. 206.5] 11.000 €
Action against a decision of the European Patent Office 1.000 €
[R. 883, 97.2] '
Application to preserve evidence [R. 192.5] 350 €
Application for an order for inspection [R. 199.2] 350 €
Application for an order to freeze assets [R. 200.2] 1.000 €
Filing a protective letter [R. 207.3] 200 €
Application to prolong the period of a protective letter 100 €
kept on the register [R. 207.8]
Application to review a case management order [R. 300 €
333.3]
Application to set aside decision by default [R. 356.2] 1.000 €
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IV. Court of Appeal

Appeals/applications

Fee

Appeal pursuant to Rule 220.1 (a) and (b) [R 228] as to
an application for provisional measures [R. 206.5]

11.000 €

Appeal pursuant to Rule 220.1 (a) and (b) [R 228] as to
an infringement action [R. 15]

11.000 € + additional
value-based fee

arcnrding tn tahla 1]
AT A .V AW LRSI I

Appeal pursuant to Rule 220.1 (a) and (b) [R 228] as to a
counterclaim for infringement [R. 53]

11.000 € + additional
value-based fee
according to table Il

Appeal pursuant to Rule 220.1 (a) and (b) [R 228] as to a
revocation action [R. 47]

20.000 €

Appeal pursuant to Rule 220.1 (a) and (b) (R 228] as to a
counterclaim for revocation [R. 26]

fee paid in the first
instance

Appeal pursuant to Rule 220.1 (a) and (b) [R 228] as to
an action for declaration of non-infringement [R. 68]

11.000 € + additional
value-based fee
according to table Il

Appeal pursuant to Rule 220.1 (a) and (b) [R 228] as to
an action for compensation for license of right [R. 80.3]

11.000 € + additional
value-based fee
according to table Il

Appeal pursuant to Rule 220.1 (a) and (b) [R 228] as to
an application to determine damages [R. 132]

[3.000 € + additional
value-based fee
according to table I1]

Application for rehearing [R. 250] 2.500 €
Appeal pursuant to Rule 220.1 (a) and (b) [R 228] as to

an action against a decision of the European Patent 1.000 €
Office [R. 88.3, 97.2]

Interlocutory appeals [R. 220.1(c.), 228] 3.000 €
Application for leave to appeal against cos: decisions [R. 1.500 €
221, 228] ’
Request for discretionary review [R. 220.3, 228] 350 €
Application for re-establishment of rights [R. 320.2] 350 €

100 1 2016 Global Legal Issues (1)

10/21



Appeals/applications Fee
Application to review a case management order [R. 300 €
333.3]
Application to set aside decision by default [R. 356.2] 1.000 €

11721
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C. Scale of ceilings for recoverable costs

DRAFT

Decision of the Administrative Committee of the Unified Patent Court
on the scale of recoverable cost ceilings

The Administrative Committee,

Having regard to Article 69 (1) of the Agreement on a Unified Patent Court
(hereinafter: Agreement) and pursuant to Rule 152(2) of the Rules of Procedure of
the Unified Patent Court (hereinafter: RoP),

Considering that:

(1) Article 69 of the Agreement qualifies the general rule that the unsuccessful
party shall bear the successful party’s costs by a number of principles, which
serve as important safeguards when the Court makes its decision on costs, by
allowing for exceptions from the general rule or limiting its application. The
ceiling on the recoverable representation costs is only one of the safeguards
against undue cost recovery, and the last one to apply when the Court makes
its decision on costs. Firstly, only reasonable and proportionate legal costs
and other expenses incurred by the successful party may be recovered from
the unsuccessful party. Moreover, equity may also serve as a self-standing
ground for rendering the general rule inapplicable. Furthermore, in case of
partial success or in exceptional circumstances, the Court may order the
parties to bear their own costs, or apply a different apportionment of cost,
based on equity. Unnecessary costs caused to the Court or the other party
shall be borne by the party incurring them, which means that even the
successful party has to reimburse costs caused that are deemed unnecessary
by the Court. Only the recoverable costs established in compliance with these
principles is measured against the ceilings set forth in this Decision. There is a

12721
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()

(3)

(4)

()

large margin of appreciation for the Court when applying the safeguarding

principles before making a cost decision, and thus, the ceilings are only to be
regarded as a safety net, i.e. an absolute cap on recoverable representation
costs applicable in every case.
In limited situations, such as the particular complexity of the case or multiple
languages used in the proceedings having an impact on the representation
costs, the ceiling laid down in the Annex upon request by one party, having
regard to the financial capability of all the parties in the light of the principle of

£ - ¥ oy L S s e el il
I

ir access to justice may be raised up to a certain extent.

Upon request of one of the parties, the Court may lower the ceiling applicable in
the Annex with regard to that party if, in the event that the requesting party is
unsuccessful, the applicable level of recoverable costs of representation to be
awarded to the successful party would threaten the economic existence of the
requesting party, especially if the latler is a micro-enterprise, SME, non-profit
organisation, university, public research organisation or natural person. For this
purpose the Court shall take into consideration all available information on the
parties, including, where possible, the procedural behaviour of the parties, the
applicable level of the ceiling for recoverable costs in comparison with the
annual turnover of both parties, the type of economic activity of both parties, as
well as the impact the lowering of the ceiling would have on the other party.

The Rules of Procedure shall apply mutatis mutandis when the Court decides on
a request to raising or lowering the ceiling laid down in the Annex.

Apart from the regular adjustment pursuant to Rule 152(2), an early review of
the scale of ceilings for recoverable costs is called for, with a view of possible
amendments, in the light of the practice of how judges apply the cost recovery
rules.

HAS ADOPTED THIS DECISION:

Article 1
(1) The scale of ceilings for recoverable costs shall be set forth in the Annex.

(2) The ceilings of recoverable costs shall apply to representation costs.
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(3) The ceiling shall be applied to each instance of the Court proceedings regardless

of the number of parties, claims or patents concerned.
(4) In case of partial success, the ceiling applicable in the case shall correspond to

the proportion of success of the party seeking cost recovery.

Article 2
In limited situations, such as the particular complexity of the case or multiple
languages used in the proceeding, the Court may upon request by one party, having

oy I e
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regard to the ht of the principle
access to justice, raise the ceiling laid down in the Annex:
a) by up to 50 % of the applicable level in the scale corresponding to a value
of the proceeding up to and including EUR 1 million;
b) by up to 25 % of the applicable level in the scale corresponding to a value
of the proceeding of more than EUR 1 million and up to and including EUR
50 million;
c) up to EUR 5 million in cases with a value of the proceeding of more than
EUR 50 million.

(2) Upon request of one of the parties, the Court may lower the ceiling applicable in
the Annex with regard to that party if, in the event that the requesting party is
unsuccessful, the amount of recoverable costs of representation to be awarded to the
successful party would threaten the economic existence of the requesting party,
especially if the latter is a micro-enterprise, SME, non-profit organisation, university,
public research organisation or natural person.

(3) When deciding upon a request to lower the ceiling, the Court shall take into
consideration all available information on the parties and circumstances, including,
where possible, the procedural behaviour of the parties, the applicable level of the
ceiling for recoverable costs in comparison with the annual turnover of both parties,
the type of economic activity of both parties, as well as the impact the lowering of the
ceiling would have on the other party.
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(4) A request to raise or lower the ceiling shall be made as soon as possible and

practicable in the proceeding. This may be with the Statement of claim by the
plaintiff, or with the Statement of defence by the defendant but shall be lodged in
sufficient time to enable the Court to make a decision before closure of the interim

procedure. The request shall include all reasonably available evidence.

(5) The request shall be dealt with by the Court without delay after having heard the
parties and at the latest before closure of the interim procedure.

Article 3

The Administrative Committee shall review this Decision within two years after the

entry into force of the Agreement, and thereafter every [three] years.

Article 4
This Decision shall enter into force on [...].

Doneat[...]Jon[...]
For the Administrative Committee

The Chairman

Annex

Scale of ceilings for recoverable costs

Value of the proceeding Ceiling for recoverable costs
Up to and including 250.000 € Up to 38.000 €
Up to and including 500.000 € Up to 56.000 €
Up to and including 1.000.000 € Up to 112.000 €
Up to and including 2.000.000 € Up to 200.000 €
Up to and including 4.000.000 € Up to 400.000 €
Up to and including 8.000.000 € Up to 600.000 €
Up to and including 16.000.000 € Up to 800.000 €
Up to and including 30.000.000 € Up to 1.200.000 €
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Value of the proceeding

Ceiling for recoverable costs

Up to and including 50.000.000 €

Up to 1.500.000 €

More than 50.000.000 €

Up to 2.000.000 €
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Il. Explanatory Note

Introduction

The attached proposal on Court Fees and recoverable costs provides a
delicate balance of Member States’ views, comments made in responses to
the consultation over the summer and recommendations from the UPC Expert
Panel. The proposal must still be subject to legal checking.

A. Ruie 370 — Court Fees

Fees for other counterclaims pursuant to Article 32 (1) (a) UPCA

During the consultation it was remarked that it is unclear as to exactly what the
fee related to and so when it would be incurred. We have therefore deleted it
from the list of fees at paragraph 2.

Fees for Application for and withdrawal of an opt-out

One of the few areas of clear consensus in consultation responses was that
the opt-out fee should be removed or lowered to reflect the commitment made
by the Preparatory Committee that the fees for both the opt-out and its
withdrawal are set to reclaim administrative costs only and that the Court
would not profit from either of these.

We now know much more detail as to how the proposed opt-out process will
work and that the administration burden rests almost entirely with the
applicant. We also know that any cost to the Court associated with the opt-out
is related to processing the fee. There is no additional cost for the Case
Management System to process opt-out requests if there is no fee. Requiring
people to make payment generates costs for the court which would not be
needed if there were no fee. So, removing the fee removes the cost; it also
eliminates the problem of how to process payments particularly during
provisional application and honours the commitment already made to only
reclaim administrative costs for the opt-out.
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Paragraph 5 - clarification on fees for appeals

The proposal clarifies that the fee structure and the level of the fees of the
actions/procedures at the Court of First Instance remain the same in the Court
of Appeal. As a consequence the appeals on revocation actions and
counterclaims for revocation are not subject to value-based fees.

For ease we have moved all Appeal fees into their own section.

Paragraph 7 - multipie parties and patents

Many respondents to the consultation asked for clarification on how the fees
would apply in situations of more than one party or patent. We have added
this paragraph to provide this clarification and adopted an approach
recommended by the Expert Panel.

Implementation of Article 36 (3) of the Agreement

The Consultation document reflected a difference of opinion as to how

Article 36 (3) of the Agreement could be interpreted and presented two
different proposals. In the first proposal support was given to all, focusing on
particular behaviours (Alternative 1). In the second proposal, support was
targeted at legal persons listed in Article 36 (3) (Alternative 2).

Unsurprisingly, there was no clear consensus on either of the two alternatives
from the consultation, however some useful comments were received on a
“third way” for SME support and the pros and cons of both Alternatives. Clear
concerns were expressed on the administrative burden of the SME support
proposed and the potential abuse by so called patent trolls. A high number of
respondents also thought that the fixed fees (as well as the value-based fees)
would disadvantage SMEs.

The compromise proposal suggested recognises the broad support for the
reimbursements in cases of early settlement, withdrawal or use of a single
judge along with the desire to see a simplified form of direct support for those
in particular need. Micro and small enterprises will be entitled to a 40%

181721
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reduction on all Court Fees (fixed and value-based) which are incurred at the

Court of First Instance as well as at the Court of Appeal. The proposal has
been cleared through our cost modelling and is deemed affordable — that is it

will still enable a sustainable Court by year 8.

The application process proposed is similar to that currently in use by the
EPO. A micro or small enterprise may assume a reduction if they present a
signed affirmation as to their status, however additional fees will be sought

Payment of the Value-Based Fee

Several consultation responses identified a problem with the existing system
to pay the value-based fee as set out in Rule 371 4 which currently states:

The value-based fee shall be paid within 10 days of service of the order
determining the value of the dispute in accordance with the Rules 22, 31, 59,
60, 74, 104(i) and 133.

The issue as to when to assess the case value and pay the value-based fee
was also discussed in depth by the Expert Panel. The Panel recommended
that claimants make their own value assessment and pay the fee based on
that at the same time as the fixed fee; that is when lodging the relevant
application. If there is any contention over the assessment this will be rectified
at the interim conference. The Fees Sub-Group agrees that this is the most
simple and efficient process and so have accepted the recommendation.

B. Table of fees
The Agreement provides in Article 36 (3) that the Court fees shall consist of a
fixed fee, combined with a value-based fee above a predefined ceiling.

As before, the proposal contains level of Court fees formed of estimates of the
expected volume of activity, staff and operating costs. These estimates
together serve as a point of reference for the calculation of the Court fees
which at the end of the transitional period will need to ensure a self-financing
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state. The fee levels suggested remain the lowest that will enable
sustainability of the Court.

Changes to Value-Based Fees

Consultation responses identified inconsistencies in the proposed value-based
fees, we have therefore reviewed these and amended them to both improve
consistency and better reflect the principle as set out in Declaration attached
to the UPC Agreement that states:

Whilst all users of the Unified Patent Court should contribute to its financing,
users having more significant econcmic interests should provide a reasonable
and proportionate contribution to the functioning of the Court, on the basis of
an additional value-based fee, proportionate to the economic value of the case
at stake in the specific procedure, applicable above a pre-defined ceiling.

To this end we have added two more values of action — up to and including
EUR 50 million and more than EUR 50 million.

Application for an order to freeze assets
This fee has been reduced to better reflect the level of work involved and bring
it more in line with other interim measures.

C. Scale of ceilings for recoverable costs

According to Article 69 (1) of the Agreement the unsuccessful party shall bear
reasonable and proportionate costs and other expenses incurred by the
successful party up to a ceiling set in accordance with the Rules of Procedure.
The issue of recoverable costs consists of two parts: (1.) the specification of
which costs shall be recoverable and (2.) the determination of a ceiling for the
recoverable costs.

The levels at which to set the ceilings have been a difficult area to agree given
different existing approaches in various Member States. A compromise is
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Fojx]= AHEFA Q] Y5 W (monitoring)sh= Zat IHo| Qlojof sht, o7
Y, 84 TR B YAo|E Aol ARE Sy B sk RS 4

HEA|] WIS BASE Aol Pt vAoR, BU o A4ekA] s AR
Helzpolelek Gal 247t Aol ket BU Slisio] gk, 11 790
= % Aol A of 23S EYFOEN, EU S U AARRE St

a
Aefelal WEsh= 47, EU ool e 2e ARdARIA & 8ol A8l =

fr

ot

11 Gerald Spindler, a.a.0,, S, 938,
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(AFA) =9](consent) 2] Ylo] A7 ICT Al7]<4s 8Ho| AJoko] Hrh= AL EU &
uhzi7 o] Algelth, olel, Folo] A2E HASAL Fols U Helo) A
2 Az Azt == Q) 2

e EU 139193, 93], o|alsli ol2igt G443 Hals sk Qglth AR

Bolebs 7120 QAF 92e IR ZAAZ Aot Foje] Yo] EU 7|H

fr

A Agzol BT AYE o] /125 9y w2 olefat Bt Ag 4
Fo| 7= FHE Gtk AFFAE SHAE AUYREEE GERHoR B

Fohe e AR Zlofr

Folo] Uxo] Y YurhE U )5S SWeka YA APHOR AT

T UE 7S FY7E AREA AA of 7]&staL QleA] ofFtoltl, EU Working
Party 29(‘European Data Protection Board & oA o|%, EU 14 A|68%; A|
942)"7} olof| digt XS st oleet RS o] EU 4ol vHg=|9)
of, &, APAE e BEFA] ApA (freely)olWA - BEU H3391A3], 93], oA}
3] 32} §Fo] o|% xGkE — Hrgstal Zz el 39 (clear affirmative action)7}
HEEA] EAsfoF ghetar o JIehEU 178 Al4=x=A113; BU ++4 A& (32). &
Z EU H3)9]3]9} 93]9] o= 599 32 A (explicit) )l H&=71A] B
A 8-ak sFYl oL, AifA o R o= RIFFE S A= ARME U, o= F

Sollut BAH Bt ALl (opt-out)s o4 WA gk Hog ot

12 Gerald Spindler, a.a.0., S. 938.

13 BU 7 HEE topo] et HsA] 7o) diat delste] 7 sl Al o5& =afs}
= 242 BUQ IR E A ARE24]Q] ofelE 29 flFutElo|t), EU A13(95/46/EC) A|29
zol= YA ARe7 1 sS alshs o] HARtE I RS T05) o] AHIAYE ] Aek
E3] el LEe] Ak A0z AR} Qs BU el A umhs #9151 code of
conduct, A4%2] 7lo]=eiele] diat 23Ul (opinion)}& Ea 4 Gl Uito] Fofelo] gl
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SHARE o]t Y15 AP EO] AR AT = Sl o B4 Fo= T
ok 2R 9} I A= o8] sjAEA] o2 A E2 QUek EU 78 Al72A412
PA1z0] “ o2 AFHother matters)= $7 ol Elo] Sli= AWl 595 #A
(declaration)” 3t 3= A9 AL Zo|2 sk 27} 0|2 “ 2 AT} &
F3] 7 EHEE A5kl e AL HH, 5o W] glojAe] fade A
4= Qltk= Ash7t qlek. ol Bhall, o]= SrAl Agdh  A=2Al YEA 9] oAt
£ Qoke 9E of ¥ieith= AHalle ek, sHA|RE EU 14 A (32) A3ZollAl
o] A vEgA ] A Alticking a box)shs WA o2 Fo5 B 4= Qlokal

A& Ashd, 5o WA #aAE ol A AL e AleR Helh

_

(/1

rr
o

X
=

Ko

71450l Qlol Fagh AR 509 AP sk 1ol Bk Aol &,
5019] A3] Em Ao WE FFole]’ o] dEo] QIrhH, 599 Apdo] AojH
Aog & & gt} o5 R ARFA(Koppelungsverbot)2hilte Sh=t], RHEA]
A 3ol ZHQIEREE Ale-Z Ak B4Adl AAR ok AS FAsk= A
O 2A, EU o4 o vatol] Hsl o]afgt dlo] 2121 oA &=L §
Ak, olel, BU 14 A72A43-E AFdARe] APEA e (Marktmacht) 7} /3L
o], AloFe] oo RsHA] b= AR gt FoE ke A, FFEFEFA
off 9k 4= 9152 WAlsltt, T1lel=, Aloke] ojsiel] AHo| AlFo] aghA] o

FE FHfgt 118 (utmost account)sto] TetsiEfargt Eo} Qlof, A7 EAfsk=
Aolx o] £A|” of i BRYslth it} E3F EU 4 A& 43)oME &
o5 Qo= Aol ExtE et Aol ArHAQl Sol= HA| o=ttt Fof 9]

of, o3 E T Aol AR APAE S e A9 EoEe AdATE

S, BU 174 ATZAISTS 5015 A 21487 e 4 g dels An
Al BASIAL ik, HEle] WAL §0) Ao} niZ AR FUSka T
o= o]0l Ao} g}, ARIA AL ol o] Yrks A
s}, sl ARAgo] ofmEt AN A AlBN] g v o] )

o
K
N
w
2
o
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o, Hele 7RSI AR ATEeld EAle odds] B 4 Atk £AA

7 Qe

4, HEMS(2X]) H Aol

712 BU A3e] 8ol d mE Axaelabge] that Aln S Ex|ori
oYX Aol LR BRFe) 0|1 v EgAo]ehs A Ho] gy o1
Hoick, o] 7SS eam P MO AU Rl e
o8] ZFEGTol ARFA] ek FRAA] FRAE D ATOIFE olglk

BU 774 A4z 4rad 8 He) Ao Algelolof iz B2o] dAso] 9lrk
ohh BU 574 Al122A759} Alssis gradeld 47 Qg 4 o, ojae
4 glon] pERl WA oR Fagt PRl AR AL Slstel EEE of
o718 olg3le] Yol AR AT 4 otk TAS st

MR AL ¥ (personal data breach) A| EU 14 A|33ZoA= A=
G0l et Alalol 75, EU 14 Al34x= AREFA O tiet $A %5 &5t
Utk vt A -5 S50kl e QIR AL WA Alell AAEA 2R}t o]
gk AlaLol ) FA O FE FEste A obuth, IR siAkarrt HHETA 9
e 9 Ao tid w2 gaas o Stk gl B-f(ikely to result in
a high risk)oll Z|A| §lo] HEFA|A] 4 oF7} vH|24 Bk, of7|A Wok=
MR Hajararst, AFEAY, A= AAY B 1 gFe] WAle = A2l
MAFEE 9 = EHA R, F& B4, WA, =AY 128 5 3
= JHE ZHste] ZHJIA R P djX]i= ZAl(breach of security)< &u]gith
(BU 174 A4xA412%),

32
rr

>

14 Gerald Spindler, a.a.0., S, 940,
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5.

rH

21X EX|

71 EU ARolA &= == "ol of¥ EU i74ol= 47 M2
%A (organisational measure)” W8S wlslgch a8u Y EU A<
oF o]3]9] 4 (§holl Hlsf thar SEE Wgo] 2FA EU FEo= 553,
L EU 9J3]9] #4(]h A33xe o574 HRES Be|AA|(Lifecycle Data

)
iy

Protection Management)S =%t 33Ut AR ESE= FHA

(compliance—review)2] W] Uo]A HFEA] t3Eo]|ALe] A X (Chefsache) 2 T

L5 gomy 79 SAESE AT 4= s A E Ao AtHEU 93]

QD A362A2F). vt S5tk AetAl AA SollA ol2Rh e AR
o)

4 gdE 4 9 Ao ltEcks Brlolch e

7t BEx2[9| ekHd

QM ARA T obd EE A X HoK(security of processing) Z3dto] H7FE|S)
o}, A e - wed 2R, (1) FEO 1Pt ¢ 45D} i) AAF AH]
20 7|dA, BAA, 7HeAd W BeE5Y (resilience, Belastbarkeit), iii) &2]4]
7] A AR A Al ZHQIA RG] 718 W TLof] thigh A AL] 443 315, iv)
AEA T ¢S HASH | I8l 714 - wed 229 fasdel otk =714¢1
A, B7E 54 AL o8 dAE] Sk IR ES 0] A4S Bt

&, HQIES] FlE, B, WA, fEEAY ASE 5 e AR 2Ee

15 @59 NI E Hsrkarg odstr] I3k A= w2, a7k 4% E(Rahmen)VE A%
Shar ARRIOIA] he] A o FA)S Hulsk= WAl os Wsksiott, &, a7k= 358 54 d4S
FAA71AL Adstr] f18) A =A419] WA (intern)?l Y 913te]/d(Handlungsrationalitat) —2of]
e = Wolr} oo gk A= Bernd Holznagel, Recht der IT—Sicherheit, 2003,
Miinchen, S, 35ff,

16 Gerald Spindler, a.a.O., S. 942,
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‘P2 F arsfof g, o]t oFE Al E oldstEAls FEshe AeTtAl
AAIR EU 17 Al40x = Al42z20] we Agtefolu JIS5EAE Aldz &
shths Aoz A5 4= =S SITHEU 14 A322A4137). olofl s =4
Hiolo| 2 7RI HE S et dRbA o g AR ER] HF43] HAof 7|
4, FEA, 7ML oA, Bebedoldhe A2 Ee =dvt Zlol| Hisf H]
gHHlolt}V Hapse2 Folo|il ol 3| ojwdt 227} ARg-E|ofof sh=X]of| tf
o Ae AgEo] A 7] wieoldh, TR, Pladehs o] AREAL Q=T
22 A o) TN HETA| O] ol iRt glA=9] A7HE S5k fI't
W= 712 (objektive Kriterien)o] §ith= H= EAlkal 2|28t opxjeto =
HARAYAE Fsfok st 71eA] - wed A= diY 7l&eE(Stands der
Technik, state of the art)?} A8YH]-E(Implementierungskosten, costs of
implementation)& &Skl Eof Ql=d|, FHie] 7lEras o= x4
HEQHEA)S 913t 7154 - #el2] 2219} T 25w H[ &) A3t v
AR leAls B =dARE 2 ZAoleal f2skal Qi

L} JHQIRH HSEHQIXO| 2l

gHH, R SAMAAHData Protection Officer) ™ol ofjgt AglS o
EU 7422 A5 E=4EHST =Y 5 45 EU 3= 71 H S o= 7iQ1A
HRSAAZ} vy A7) ofu] A= QIX|qh, thHEL] EU 3= o|3t A

E=E EUSHA] 9 AdRolofA] ol tigt AR B UAE Ae= A=A qlth i)
FAR Ee 3371H0] MAREE AT A5, i) FEAAEY S F(core

activities)2] 472, ¥, 1 uhe] Bax mo]a AAHolH 27129l AR

17 BayLDA, EU-Datenschutz—Grundverordnung (DS—GVO), Das BayLDA auf dem Weg zur
Umsetzung der Verordnung, 1. Sicherheit der Verarbeitung — Art. 32 DS—GVO (2016,
9.). Hlolol &5 7RI E S FHgd=-2 v 23]o] AA EU 1#42] Aol tigh olgrso]H

5 W= sk, oL A WA Bz ake AJEA ] e/t wegh Aol
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AEEo] IR A2y HEe] A
Sof I HAARE Ha]shis ARl A Qo BIEA] /|01 B S0 27} ¢
[ofl sifgskA] Sdelete A EA =AY ol55 t#Eshe HAll= 7
UHHHESAIAE S 4= Qlal, = ez I o] AAlE Bfole
HEEA] ZHRIAH RIS Yrgstolor SHHEU w4 A372A4143)., 71917 R S 2]
AL AEAIE=TE = =7k A 92 7P| 2945 ffRt qolekaL & = Q.

oh,
i)
s
o
ot
i)
2

N

Ct. Privacy by Design 2! Privacy by Default

ol EU 4 Aoz F7td & I RZ|2A, Privacy by Design %
Privacy by Default 7} B3k }lth, ol= 7RIPEESE Qs R, 22| 2 A%
717r0] H9] 55 it Als] areste] Hadt FHuke Ases Az E oo}
St=9lo19] Al (design) TAICIARE 7122 S 2 (default) 2-§-3jof sh= HHA]
2izte] ojfoltt, EU 4 A25z= AEA YA} A dAARE o fI8f 7t
go}, AR a4, 1 ure] Fest YHH SRR 5 A 7)E4 - TelE] 24
£ o] 1S FESkL ik ik, ol #fRt e AW sk ARdAE
of gt 215 A 1 o7t ofuzl, AHREA| R o] el o F-le frolsteiof Fitt, o]
2Rt AR A1) AlFoluh Au]A7t ZiIAHE S o) 2 Aet X5 sty 9fs)

EU 14 Ald2zol s ASEAE o868 = Sl

2t JHQIEEE2FEt

Nl B FeF 7K Data Protection Impact Assessment) 8= EU 114 A|35
zo] =dH AT, M= 7S ol8sto] AEAYE shAY HHEA Y] 54, H
9, 4% 3 F4S T off AEFA EP] W Aol &2 PaaE 2Hd
5, EAYAE ol HREAP | 9bA, AP EIFE7E Algsfior gF
ok, 53] FERFA o et AAA 0|l 23Rl Byt el YS P A-ss)
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5 Aol 7|9kt olefat 7 ARE WA fE Ei o|o fARE GRS 2
AR 7|22 )58 A9 EA AU RIS Abe] A Hok BeHEU
A AB5EA3E ). TGN AAH AL olRoiA e B, thke] W)
ARE el A= FRFA L WEA AAGHGFEIE o FHEU 4
AB5ZAIZE b)~0). AEFTL AARATFE ol H AuA g §
& Asto] FHEoF FHEU 74 A352ARY. T HRAA} 9232 A
of3l7] SIe £XE A4 T 4 S Aol AEGHY ARANE AH o}

Hepeh o= JATHEU 4 Al36=).

I~

6. Xt=+tA|

7t Xlk22Hcode of conduct)

EU #4°] 71& EU A APE4S =8ule FE2 AEtAl Eokregulierte
Selbstregulierung)o|tl, AEAZAES sk oH] 5 &7 code of
conduct)'®& AT 4= ATHEU 174 A40%). EU 4 A2 283l 1414
A7 BU 1782 292 58 5= =S o] fidolnt, 59 AleqfeRs 3skal
et RAE = ofgA she AIA, SEI AR FEA T =4 5= 9
o] QIR ARAYS oA sh=A|, NGRS 71gste] A=
= ofEsfiof sh=A] 5 EU 1#78°l &5l = 28ttt 2deS FHAlIgshe 7]
o= T AREAteRs AFSAY AW B SRS koAt she B 54t
k2 Aol AlEslior sk, A== Fell Aetefol & gl FetsheA]

o] that Asf(opinion)S AAEHL, AEH AEFFS 42l(approve)diioF gt} ?

rr
ot
o
2
ro

18 Y7dwolEhali: sHA|TE, o 7)o A= AREafefolels S AMgSHES Sitt
19 o3t +2E AY7| wiFol, tFAIE A&+ 1Al(regulierte Selbstregulierung)efal H7F=|al Qlc,
Gerald Spindler, a.a.0., S, 942,
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At Al7E SHER 715551 fleliA= AReatef AlFgoll Z1Al= Aol ofy= Aldi=
o] E] a1 AsPE]ofof S monitoring of approved codes of conduct). WehA] o]
23k Aetefel 55 A55hs 71t (body)= ol Aetere] =8 ARlof tigt
A ] AAdS AL qlofof sk, A== ol st AE7|4E 54l
Stojof JIHEU #7 A412A17)), AR ARe=fef Sidtell thet 2= dajet 24
E+= 944 A" (suspension or exclusion from the code)S E3HsH 71 ¢JHH

gt %X (appropriate action)®= & 4= UTHEU 78 Al412A4123 2 |43,

.

L}. 2I=H|(certification)

EU 4 A42zx= 3¥=, 3597 2 EU Ja91d3] FolAl A= S Q1%
AA T RES QIS (Seal) E PHA] =S ARlskaL Qo) &2, 7He17
HES Q3-E wigrrlete s FEA = A}4le] OFE Weh=s A% ofyal 7t
=G0 AlAEe] FaEE A ol tHEU 14 Al422A4123)), Ly Aoj=
EU 40l w2 o575 &5¥e= 58 ok 7o 4t 52 Aol
OJsff Q1 Q15717 (certification body)7} detH, Q15 Ei= E1Fol gt Y

= AHEU 174 Al432).

X

i

MAFEES Ao ¢z T djzjo|dr ol A= w4

E
kl
o,
Ir
1o
)_,11‘
rlo
I

A7) YH(purpose limitation)oJTHEU 14 AI52A|18H(b)). olofl mr=w, A
Aol whsto] A2|=lojA= o Ak, ol Fol=2, e} iz Al et A5

o} EARAS S At e B4 ¢ §E& ogE 4 rk

TR ofefgt BAT4Y A HyolE 7|&S o83t AL FAste] AT
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o2
ook

Fo|t}.? vlglo|el=  BA 40 Y2 S W] 9F1” (zweckfrei) AHEE 2l

A7) 9l el HE k= 7|E0]7] uitoltt, ozl EU olAkslE Y]
dlole] 4te] BA3HE Qll Ba7e] alS dslsty aholtt. BRIt EU 93
Ex40] A2S stete akoltt. U 714 A5Z2AI13Hb) BAlE ol2fst o=t
o] & A3 Aot} ? oA 22 EU 114 AA slollAe] IS HgolE
A2 ZAELE Qf8f SARE0] A2l duhy s eliA T = SRl 2
ek,

=
Al
1=

A A A vole 7w &-go] EU 4 Al52A13Hb) ThAl Aol &
AETRL sfjAsk= Wrgol Qlrt, Lejut HAEE] R of it o A2 FAH
o154, W3} Ei= ate] #et AtEA o FARMY HAolehs axlof s
7Fs/do] slutsitt, 3] wlbjolE 4 BARM] B2 02 HY|= ofgthe Alo]
o}, ¥, @A Al aEsitete IR ESE Qste] 7EAQl 7w Rz
Z|(safe guard)®= oA Q-

I

ol
O

ol

T+ WA S 2AE EU 14 AleA43ol EAH 24 24e $55k= 2ol EU
T AeA4FE 220 IR 3 540k= the 54or JEAYE & 7
G 29| NAAE 7 FAof| Bsl=A] o= wtsly] 913k 7]Eoleh(Aae] &
H7sA HIAE ', Kompatibilititstest, compatibility test). i) & X $3
O] =&} T19} thE 1A ] o]81ke] A¥d(any link), i) & FHE #Fo) A
%, 59] AETFA} AEAYAY] WA, i) FHO TH E= 54, 5] AR
UA], Ei= HF] T Aol TE AHRIA] ofF iv) =7 9] o]go ule} X%
= AEFA] et G, v) 423t = 7S 5o AET bR o] EAfof R
S 57HA] 7120] AAEe] Tk, AR o] 2712 EU Working Party 292 Asl&
83 Zlojct # olef djal], AMA; ol#et ane FEEA BHs] gt B

20 Gerald Spindler, a.a.0,, S, 943; Benedikt Buchner, a.a.O., S, 156,
21 Gerald Spindler, a.a.0., S. 943,
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(toolo] AMLEIx) 3ok, e o] fel Sgaict stejeh thi BAT4Y U
o] Abgol sidsior shw welole 74 BEe 9lat B4 o) gL ARtAY
Aolels a7t Qlek.? Wi, AR $739 BAS 3 u) FA Kol HAHolo]
of Gk TAT WA £4L duht Qs 478 Roli o] LA Anht

A23] AT A of o] Deigich thh KT AsjE ek

8. m=2mlal

ol EU v+ Aol F52 T= &2 229kl (profiling) ol gt ot

EU 74 AMEAIZL T2utelss  Ayng 4502 Helshs nE 530

e
ook
iy
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el
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o&LL‘
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rr
o
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oo,
ol
tlo
ghis
1%
o
k=l
2
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o}
ol
N
i/
i)
=
-0,
oX

Z2uldy Ao FEAY g-8S WA 9o, ZRatdYE 3Rt A5k
2HE T S AEARAE stolg eidt JREA 9] =2 (logic), H9] L o=FH
Aol digh =8 RS FRFA A g JF(HEAF Ei= LA o) E Fafo}
I QOH(EU 78 A132AI28HE); EU 18 Al14x2A123Hg)), BEFAAl= ©]
of gt AAlH(right to access)& Fofstal UTHEU 74 A152A413Hh)).
Uo7l EU 7+ A212A418E dAR ARFAl= e A7 e A9 AR
A2 Atol tiste] A A]2] ARH(right to object)e AR 4= Al=d], ofuje] 4K
2] WAlof mrutelg]o] 3tE = Ao AISkL qltt, o] - HEAATL A

|

HEA o] Abe]ret -3t FE?et Af(legitimate ground)7t Atk 59 Y54

22 Jan—Peter Ohrtmann/Sebastian Schwiering, Big Data und Datenschutz — Rechtliche
Herausforderungen und Losungsansitze, NJW 2014, S. 2984ff (2987).

23 Gerald Spindler, a.a.O,, S. 943,
24 Benedikt Buchner, a.a.O,, S. 156,
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T3t BU 91748 #2232+ ojwgt 4
Alof 7|Hkste] o] fojx|al, 1 Aoz WA 7 Bl o|e} fARE ARt 9y
o] B 5, AHIE =Rt Ao oA Algfste & Ae a7 4 Sl A
(right not to be subject to a decision based solely on automated processing)

= M =kl

dol 4 maEolol Y-S T A

9. EEFA2| Hel

71 AMIAH

M=ZE EU 742 AH419] i1 Kol gt A ma=42] M2 (right to access)
= TAERRL ZSAIFT, EU 1478 AllsEe AEA O] =4, = 7|91 =e] ¥
T, BRI ASE= AR Al3Y] =7t 5, AEEATIIHEA ] E7FsT A
© B Atks 719, 59 ZRoUsS et AhsslE 28 T A 1
gt AR A2 9] =2(logic), Bl H Y=H By}t Fof theh Ao HEA A7}
A FelE 2=t NIGETE 5o | Ae-oll= EU 1178 Al46=0f e
2 JNRIAE B0 gt AHS 55 AE et AEFAE A2 o
o] H= AR ES] AdE 24T 9ol ARAA = Aol £8%= vl

Juke AES SRS AT 4 Ytk

Lt.

A9
o

He|

—_

918l HE(right to be forgotten)+= 0] S-HAFHA|HAL] AA o2 7|& EU A
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3 AA SR Qe FuEAe] Meigct o)A o] Ml EU 74 grom
=EUCHEY 4 A7),

AR ARA AN A2] AJNFRE Mgl At F e 2T
Aol 2ok AuAAE AR - Hel Balo] o ol EAfA
A9, BRFA B AFSIgT ARA] thet o ol WA AL FY
AGE e B9, AR BERoE Held A9, AR A7 EU el
U Sl ol 98] Badt 49 5ol shbel fo siEE A5 ol
ARIglo] HHE ARAISIof Bk WY ARAA AJARE chEolA B
Lo, 1 AR AR thate] B A9l BRI 7|eaETt ool H g
Tefste], ApAlae) thato] B ARE WA sk G ARAeAE BE
2, AR FO] AAIE QAT LS Y] SRt 714 d 20 E3tstel
G 2AS Aok Ak, chul, LA BAY AGZ SIS, AuA=A}
EU Y I 89yl WA oRg ofaisy] Slste] BashAut 3o B AuAe
Aol A SlgrE FUAL] WASE 2L U oA 93kl TF A oM F

EL oAb AR Bl BARY BAL

Sfsfol, a4l HelE YARP] A3t A9 2 Wele) HerhelA Aslst

71 BU Ael= s} Sl ARDE BU 4 sleld 58 gekeieleh, Z2
a}ola 71 E3) AUAARE A nE soR HEsks ARAR] stol
HRIAE olejst BA 0% 2410 ARE X5 Wot & Aol Tt ARAL 2
LoHEU 4 A212AI23), 59 o
olgsle] ABIE HElsl olRoldi Ae| it ARU=  wEssidck

(do—not—track—signal).?
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2}, HEO0|®e| He|(right to data portability)

719007 Q3 oJnlE 2= Ame FrpAe] Wal Arolde] WalE 74T
EU 5774 A20%0lc}, olo] whewm, Arnzals A}l Fo| wi Aok 7|4t
S APESlE WAL R o] 2ol d A9 2JAlo] HnE ATHE 54 ARA e
HE 7x8l8(structured), BHAQ] WA o2 7)A7} 21S 4 QLS (machine—
readable) o] WL}, o}dl Wajglo] T2 HrA|oA] ol Ha] & AL A
Azl A aat wel7h ol

I, JHAEE 20| &4H 3T

Megme] Fa4, 1 A9 gol4 W wio] Hopge melstu, AHnst
274E Yol A3FoE olAuHete ga) AU} AHOR HEE 4 gt
A=A A7} vk elofof shh, 7HEeto] Algate] TAUE WAS|ZE APIA
27M5517] who] ol B Fad BAloltt it HAT MAlo] &3t W7
MR RETY S o B Aeal vieh AR 2 2419] AR} REEy]

£ it} 10T 7140l 7]uket AulAg Agshe 1l=U2 goloai ofu] ey
10| SFejolo] SIS dolthi QU PORE AR ool H EAL B
Zag AYOR BAY T4l Bt

olo} 22 FjRlA R Helojlo] oS AAIR, olF 913 AEA A E o]
thal i) ool A= APE EU el wh 183 i) BU o nl=7k Aol sy
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25 Gerald Spindler, a.a.0., S, 943,

03. ICT 24 Hslof| 2 JHelyEEs 2xlel 228 S8 1133



1. EU 7ieidE S 1™

EU 9] 7HRIAHE Zefo]d A= o= Akt AR o|F FA] H74bE|aL Qi)
EU 9] /RIPRE 233t 7H8 JHE A3=to] o] Hwg 23] a7 aljfar wiv
& 5 YEAE oA BT A7t =) whEka] AR relolHe] wet
A A glol, A=) AbHEolu o] FroldS Watrleks, o]Ao] 4
Ho|zo] digt Fast Wa A7 2 4 ok

71 o2 iR arejoldel gk WEE2 7|E EU X|3]] Z4o]
AE|3L 9k, ok, IR Zefol e Het BEU +4-S $uket 3¢ F
F2 E= AR A A AR wiEe] 4%2] dFS Hate
ato] 7RI E ejold &0 FHEE TS A7 w=gstirkE
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7120 BU A3 & @A) BU 4] oh2 Aelne] Sejold whie 7jzst
B, 0 WEARRS Al s

71 IYEEES +=0 Cist HEd Bt

A, NI EES o] oigt 474874 Brtolrh EU &= 956 ARle A e wjit
g sfiejolA ZjQIAET} o] AE A AelE 75 ARt I EE T O] g A
3}7] 9§ eFA Z%|(Sicherung eines adiquaten Datenschutzniveaus)E &5}
I Ak o]t Y22 EU 4 Alddzol IR AgE ), S3] izl ¢t
AxA]ol= BU 74 Al45z0f| whet EU 39487} Al3=2] 7HIAHE S 4520

gt 244 24’ (Adaquanzentscheidung)©] &3t} EU 9} v|=7t Ajo]Z5}H

26 Gerald Spindler, a.a. 0., S, 945,
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A a2z ofzlgt 2] oA o]Folxl Aol 27

ot AR AR 9 B A2 aE 7IE EU Aol vls) H& A2k o
Atk &, e AHl(rule of law)7t o] FoiR|aL Ql=A], Q1T A} 71Edo] &
SEIL Ql=A, olet WHE HEe] A, olHd HE W AHE I FHONIERE
=ejold i Zgho] A= HYFE L =R, AEFA G Hefrt 2 HAEL S
A, 2 ol dE AR FAA Bl A A=Al EU
g A45x2A128Ha)): i w7kl ARG E 919t =3 F==i(independent
supervisory authority)e] U=X], &3td o g2 7|5stal 9J=x|, 183 =9 =
F=o] PR E SO ok H7, HHEFA Y] A W AR, Q] A==t
o] P& fIet AR Uk Fofitar Ql=Al(o1d EU 1478 Al46x2A4128Hb)); 1
A FE590] Sl AR, Al TR EEte A o F EE

J=A S(EU 74 A452A128H0) o= A8 24 Al Lefshes Hof Slth

TS, EU ARollAet &2l 2% EU 740 W=, 2784 B7k= Als=2 574
A olu} EF oo HsjA]E(a territory or one or more specified sectors
within a third country) 7Fs8FcHEU 774 A452A4138). ool digt 44 Br}
7F Qe o] Aot G4 o] Q= 7]l theliA= QIR =ejoldS fIvh
F7HARL 23] glo] 7iI e =ejolo] 7hssitt,

L}, &3 Q= 7|g9&l(Binding Corporate Rules, BCRs)

BU A3 A262A128 9 A3RE 2AZ, G99 ARES BIS: sluT 4
Seisto] EU ool ARIZES she ARIATE(EHA719)0] 24st 7452 )
= 719153015} BCRs )o] QAR uEo] Wagh 23S 2590cka $elst of

B B9 GEGFE olof webd A AT 5 U= 5 ek 17k o]

27 BUSE 0]50] Alo|szatufo] thaflilis Hms chic)
28 <52 Q= 710t lol TiEk APl vlRlel, AIRlgR S-Eol Tk A $2lo] Blg—BU
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2lgh WA o] ZHRIF R eoo] o ® % AL ofy o, oW EU 73
A47z0l 58 = 71U olEle #AR AJESHcodification) ] i},

EU 1174 A472A13-2 A3 7H5d=0] EU 14 A63zxo| w2 EU 7H53=1%t
# A2 Kohdrenzverfahren)ol| wel BCRs & 53 o= okal +4skar 9l «
EU 778 A472A11% a) & BCRs 7} AFGALF9] 2 oA 485 1
do] o|F oldst, 1 FAR oA E AEE= ARl &2l & A, EU
% AATEA 17 ) BRIFA A AF4le] AN A 22} gt AR oo WA T
A7 7FsgE M7t FojElo] Q& A, BU 18 Al472A4113) o) 5= A2gkol A
ARS ol 4= Qg A& I S8 eR AAJSHL it

EU 114 Al472A41232 BCRs 2] W&ol B4 ARgo] dA=o] Qltt, “EU 4 Al
472A2% a) AFAALE 2 T Y RO 2AA R 9 A=RA, EU 8 A47R
A28t b) HHO|ZH, 7|AH KO HF(categories) S EFHSE TLAZQl AR Yo,
ARA Y FF 9 52, JHold %7t EU w4 A472A412% ¢) BCRs & tiui€]
2 2] gist AL, EU 14 Ald72A128 d) 527450] 93], o] 93
S MAFEES O] Atz JHRIFEA ] 9 EHgh W) &l iR EA ]

7F ol = 24, EU 713 Al472A128 o) HHFTA|9] He] 9 BCRs 9IHF A] &3]
oA 52 et ] Ake] =tk EU 113 A472A128H) EU 3= <lo] 14
ol o3k BCRs IRkl tigh EU = W --de] A%la} HAA, EU 73
A472A12% g) BCRs oA BEFA A AHAE Ei= LAsk= B4, EU 74 A

T2A12% h) EU 714 Al37x0] w2 /HIFRE ST T AGALE WA
BCRs & A=s74 BCRs & &5 2531aL BCRs Rk thee 2L 91ef #t
WAl 7139] - (task), BU 78 A472A4128 1) 71178238 A 2]-xH complain
procedure), EU 7174 A472A412%j) AAALE WollA BCRs ol f-5 ARt

BCRs¥} APEC CBPRE& $4H0-2—", FSAA ¢k Al23% Al2%, 2014, 12, 2394 o]s} il
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+ AA}; o] Axl= BCRs Wk A1As17] 3 AHE B S Hdata protect audit)
28] ke Weo ' i), O Ak VNI HE IS e A B 7
ofuf ARAATFE] B oJAkRlof HilEw, 27o] Q= A A=d=olAE A
gt EU 4 Al472A4128 k) BCRs ©] MAARNS J1A]staL 71831, o5 3t
=G ®Halsk= AA|, EU 778 A472A128 1) d=d=2t] A4, EU 73
A472A2% m) =29 NI HET o] BCRs Hob E2)3h 8- Eal Qe
8- oI5 A=TolA Hatsk= AA|, EU 738 A472A2% n) 7714 - AlGA L
= NI EES k= Aol gk AEe P EES ws

EU 14 47241382 EU F391€3]olA] BCRs of] thet AHE FHEA AL ¢

e}, ZREgEto] WAk AT ARS8 4 Qs Weke Rofsta ik

Ct & O0|e] ¥ X3Hstandard data protection clauses)

EU H3ields]et BU sld= A5d= Mg EE S0 tieh 2241 E A4
= k. of2Rk EEA|IoF UlS= s = S AAIR o] BEAHME
Z-§RIehd, olofl At MAFEL] =efolido] 585 F=oItHEU 4 Al
46224123 c)~(d)).

2f. X2

IR FoJold Al MAFEET S 93 o2 EU 1182 AFefAl
o AABEA AR =elolde F8shs A=E MEA =Uskd &, AR
Ao} WelE Egeto] AHT FHRAE Agsh] Hsf A=l e BEAA
Ee= ArrEAelAlE F4A0laL WE AA7E 7Rsd o BA Qe EU A
A|4020]] w2 AREtef(code of conduct)o[WHEU 17 AHl462A412%He), ASHIA

(certification mechanism)7} Q1€ Z--ol= 7HJAAHE O] =oJo]o] 3]-&Ht
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OF. JHRIEE =2l0|Te] oield +C

EU 774 Al49z+= AF7H] A ZHJIAPE Fejol o] 4=tt o]Qfof|, th3at 2
= 870] zh5o] A - AR Iejolrlo] oefF o2 5g-HE Bslal JUrh
=, “a) NABETL Qo F Ao WS 4= Sl gla=to] gt SRt AR
H2- ol A A (explicitly) & T 749, b) AARFE =ejo]do] HJRFAL}
AEAAE AFoldYoll dastAY FEFAY g4 wE ARdAFe] o]
(pre—contractual measures)< 98] BR3E A ¢) HEFA o o] 95kl A
HA 27} Aok AdstAL Aldgt Aloke] ofgie] Fagt A, d) 2%t 3ol
Qlsto] Lagt A, ) 23] Y 74, WAL B HolE fIste] Zagt B9
f) AEFAY Z24] Ee WA AR SoHe WA Fohe ASollA die A

HEA L BRelo) e Hoshr] Qs st A9, g) EU B 3= oA tis
NA BEE AFstes FAsHAY, 92 th2 HAT EU B 3= Hofl ot

2. EU-0|=2ZF Mlo|=5Hy & (Safe Harbor Agreement)

EU ¢} nj5qie] A28 Alolzshs] @Ae QIR ool o] 4 Z shutolch
71% EU A3 AI252A14300l= BU A1 433 o] Algmuso] 24

8 ZRAEAE RIT 4= Yk Aol gH] AT o] 2L AR EU

= 1=

(il
1o

29 “4. Where the Commission finds, under the procedure provided for in Article 31 (2), that
a third country does not ensure an adequate level of protection within the meaning of
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AP Ls]= 2000 78 2690] v]=r AAFEF(Department of Commerce)”} €7
B 2] & S8}, Alo|azsi o] AR v o' EU HRIFRE
=9lo]Zgte] glo] FolE AU Al §lo] YiEHone—stop—shop) & 2A]
2 Aolet 0 Zeu; gARIA S 20158 109 620 EU H 3¢
dsjo] AlojZal Y2 5ol AL Faeka Adddit) YRR 1 o]FR A
o]ty UG IAR g AR FoJo]H2 T ol E7FEsHAl ESitt, kAt
QJAMFH O R 20166 19 317HX)= BCRs U E& AQIARES AokS 272 =
elo]xo] &]8-= it
2016\ 24d 2UAR EU H39ds]e} v=2 M2& HAAPE oo A7
= Fokel Zafo|vA] A= (Privacy Shield)o] grelstaict. ool thall Working
Party 299] o|dzHo] 3L, FF 42| =7} dot = Aot

rSL'

Aoz

011
K

7t Mloj=stH =8| A A 2AIE

Alo]Z5h AL EU 8l5e] AQIAHES nl5o2 o] 215t Sjgss ul7]¢
SoflA| Aol Z2e] Holg AHe] 7181 Rofota, Q1% BrkREel ‘3
A, ACElO] W), Aol A AR, ARFA (A F) Wk, WY, A T
44, WY 5 AAYREE 19H) o3t Frs AeEshES o o, A
2 TSR g Bol H1l ALAFHE A AZTHA SREE FH o|Fol
A AAI, F HA ghutel thaliAl ]S AR UL (FIO)E ATEE 2

paragraph 2 of this Article, Member States shall take the measures necessary to prevent
any transfer of data of the same type to the third country in question.”

30 the guardian, What is 'safe harbour' and why did the EUCJ just declare it invalid? (2015,
10.06.).

31 Timon Grau/Thomas Granetzny, EU-US - Privacy Shield - Wie sieht die Zukunft des
transatlantischen Datenverkehrs aus?, NZA 2016, S. 405ff,

32 Alojzsh Aol QIFH7F A Al AR, rAREAEA Alo] i sk ] A AR
AR E RS o] Wsl TARZFA,, 20164 =3, 78W ofst (79 o|a)).
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=t & 84 9 Al FTC = WA AaE Wstal, o5 7R 2AY 89] A&
Al Q1T A E TS Fatetes Fof gl P
ot Alofazar] F7 o] W8k AlAol thsh, EU #XlollA] f6l= 7HQlgH i
T 0] ARAE Aol digt ZAAIZ7E AEs] AdeE WA, e ow
A 2 (Zweckbestimmungsgrundsatz) = H-451450] 12]o] Ajo]zstH Ao
A& ghed=] 2] ekoket wlgho] Qlek
EZH Alo]zsk F7g o] W&ol Atz ofd 4= gl ol theliAe wAIA
717k Qlek, 2L 22248 ol fi= AlolZsh FAo] ofdiE= F27F EU & HAIAA
o= At AT AAl(self—certify) 7] Tlzoleh, =&, ol2Rt A=2¢1S A
7b AR 2 o AIRE AREAQ] Z=at FAIAAIE Al &2 ZEgeo] Aok 1 5
o] gHEo] A7lsS ot T 4= A Zolrh® AR HTE ZH= FIC = IL{3t +f
Al (Eigeninitiative)& WARSHA] SsttizE 200900 AoF v =4 At H e oA
EAAR] AAs BT 4 QUlE A B, AR FAAA ] FAalgto] oA
3] = olt} ¢ 53] 71 EAIZE Sl A2 Alo|zabs g H2 v B A,
olof| W2, HRE o)A Wh= ul=i}l Ei= ARYAR= Alo]Zahs] FAo uhE o
ol Eotal F27% 0 2 (absolute) Bl=t ol H&HETIAL FA o] Qlrk, Wk
ofet, KA T A= Ao ke, Fof, MysYe] Lart §lE A, AlofzsiH
FAol AFTha FASkaL gt Ao g AT AlHo|A Zag 7] T2

<l PRISM Z=71510] }4 7] %27} | vl afj ) HARH (Foreign Intelligence
Surveillance Act)¥} -2 wl= §jo] WEEA] Epk oo} sh= Zo|t}, o|= <l EU

33 olo]] thgh A= FeR/ o] u%, “BU-31F AlolatsiH] 79| Fa shaxt AART", 'NIA PRIVACY
ISSUES) Al156%, 2% #al,

34 Jiirgen Kithling/Johanna Heberlein, EuGH ,reloaded”: ,unsafe harbor® USA vs,
,Datenfestung® EU, NVwZ 2016, S. 7ff (8f).

35 EuGH, Urteil vom 6, 10, 2015 - C—362/14, Rn. 81,

36 Jiirgen Kiihling/Johanna Heberlein, EuGH ,reloaded”: ,unsafe harbor® USA vs,
sDatenfestung” EU, a.a.0O., S, &f,
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FE EU 25 o] Ale AUARE Falg 45 o|F Andom AT 5 g
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€ EU A3 delo] MIPEES o5 244 240l 5. 2=y o]Alo] &
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Hadel 249 mege Y 3A-Y R AR Y e 89

(Vermutung der Rechtmi Bigkeit)o] o014 735 AL AL QlojA, olyet &
e AR ATe] F1gE 4= 9t *® FRAMH AT AE ol2fet A5ARE 3

Ast7] flaf A 2 Y= NI R Gl tiet Hard A(Klagerecht) Q172 53l
A A Sl ol AlashA gF thE, 3= WYo] o]F FHA
o|F3HES 51| sto] EU 3913 A4 e EUHY ltoliE $542% the
U= SFATE

rE
2
r |
b
1o

2) Alo|=sH Aol gt AA1F ad

= AR A it (Vorlagefrage)©] EU 3|€= H=5g=9]

37 010}4 R X]+= Jiirgen Kiihling/Johanna Heberlein, EuGH ,reloaded”: ,unsafe harbor® USA
s. »Datenfestung” EU, a.a.0., S. 8f5 QoFge|sh Zolct,

38 Sebastian Bretthauer, Kommentar zu EuGH, Safe Harbour, K&R 2015, S. 717ff (717).
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Mol g4 HAFASHPriifungsbefugnis)ol] FaE o] AJARE FHAFHAE

A7k 4IRS WSS Aol s Fgel thetc A Wk 0= WEths e A
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RU 2)309] 53 53 H(dentisch)& 275K o] ofujzt U 2 554 74
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H3 9] thide] FHAETR NN E =sse AME 99, A, 718He =2
Zolal o]Zlo] * KA E|ojof k= Zlo|HR, &E X5 0] ke BU 9] 498} v
v AR 2 BHeTE AAlR anpsel Aor dFEofof Al Axskint
ot THIE Ae HEaw I AR sjAls 8ok Tlidelal, A ol
NS WA ez JRFA0L o] FHEE o835t = AFYATE] * P (Abwigung)
= gt AR EAE o AL ofsl9] Ae= dush e AN A
Ao] 712 BU ARuc HAgo] £ SRURE ATz Hgwgrle)
A8zz0] Abgate] Ahsroll Wt 7)ol Rock, olzfat WetolAl, 244 Bl o
3 EU Asiesle] H7FEH(Einschizungsprirogative)S ¢1A437|= WA G,
FrEQERE o wt T 'SP AIREA A 4= Hioll QITkal shal ik T1EloflE of
5] Aol Hi= ARG BopEd vt Vs FAIFCR AAsHAlE Ut o
Tk BU AR EG 22 Ho g gt #hEE of= ’IflolA HIE 4= Sle Z2IAE
A3 Aol ko), AR TAo ol HAS ZbehH 19 A 24| ¢
= Aolghz WS0] PAlsHt. &, MRS HEshs ] b2 8HA]
ok ATAoR O B30 52 EU S giAl= YA sfjof gtk Hrkelth(das
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3 ol tiet wAIZE S| sAE A AT, HAagt FHAPHA A7 EU A
YU = stole FHAE GAREY NGRS o] gt 77|29 AR A

)% (regelmi Bige Priifpflicht der Kommission)”} QIthal x| &gt 42 slod st
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o G AFYCAIT, FA T A= AT ohe, Bl WyR Bast e
75, Alo|zsh] Fol SATHE FAHY £ ¥ B 4T $4 AHoR

Rlo|zste] BAe] Aefo] Felakd Lot Qlrka Bekstyic), o] Yol = 27k 7]
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UEAE Aolmshn] B Fal Beret 4 gleki skl
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<
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public security, defence, State security)+ EU Z|Z]o] #A-gE|ojx= oF Hrlal
shal leh, 9 & 250 8 Al7] F shuel s FET S NSA 9 JHIAE
ol viz F3ehdolut =7IQh o Rt FH A2 3ot =, EU A RlofA]

T A8AI9] H= wAls Alol=Zsh Fge] gor thfold Hart gl 12y
FHAPH A v o] U shestar A9l HEke Fofsilth = Ao
He] 2= Fal qlol, EU A9 28419 wAIE sl9sty 3 2oz Held
o] XL EU A ZAI7F obdzt FH AR A7z whe PR St

3 mvbel WA SuE T4 RS AL BARS Aol7] yEoltt,

Ct. Z2l0|HA| €29 L& % ™Y

Alol s ol tieh fFrEAPIAEARS] Faskl 24 o|%, EU H3edjet
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39 European Commission — Press release, EU Commission and United States agree on new
framework for transatlantic data flows: EU-US Privacy Shield(IP/16/216).
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40 o|5}9] Y& Timon Grau/Thomas Granetzny, a.a.O., S. 405ff kil
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9, olet WHd EHAR o) & AR HH A Solvh AR, A7}
Y= AT e of= Kol AT Ao|w, US| =t FAIE WAl ikl skl Q.

wRb ookde), ws AR JHIEE Ml ANl wisl, EU AlRle] Rl

= AYs7|2 i), ey el AR 97 e e sE=nke] Hgho]
ojol A= Brsla] ot} ESE EU Alwlo] APHEAH (Judicial Readress Act)S
2-gsto] s W A Al 4= e Hrko] o] Sl

Z1 gl 7192 EU A1 AAIZ ol dial el=2kel Wofl A1&43] S5 oF&
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20164 4871 EU 8|94 7592 mefolu 4] 4= Zolo] that 91
sh=s wo] QI oju] 71 Flo] eldl ujo] whmw, ojals] el e] that vl
ARG i g Sel7t A SRgtehs S gl WA ofae Al
& RAT 4 ol Al gAE BEs| dulsolef shehs dsl lck 58] EU

Workingparty 29%= 721 50] F¢> o] elofupal glom, oje]st o] 71wl gli]
23 4 Qs ke ARFAe] Folstal Gix], SR BAe] Auy|gie] o
3k QIR Aot ] Heltel] 2k HlelgAle] B Fgo] ool
U=, Bl AEG] gt BAI2 Esiusle] g Aele] WelA 7R
Kol QIS FAoE A gral sk g,
3. APEC CBPR
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1. Cases

EuGH, Urteil vom 6. 10. 2015 - C—362/14,

2. Rules & Regulations

(1) EU 7HeIMEH S H & (Regulation (EU) 2016/679)
Article 3 (Territorial scope)

1. This Regulation applies to the processing of personal data in the context of the
activities of an establishment of a controller or a processor in the Union,

regardless of whether the processing takes place in the Union or not.

2. This Regulation applies to the processing of personal data of data subjects who
are in the Union by a controller or processor not established in the Union,

where the processing activities are related to:

(a) the offering of goods or services, irrespective of whether a payment of the

data subject is required, to such data subjects in the Union; or

(b) the monitoring of their behaviour as far as their behaviour takes place

within the Union.

3. This Regulation applies to the processing of personal data by a controller not
established in the Union, but in a place where Member State law applies by

virtue of public international law.
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Article 4 (Definitions)

For the purposes of this Regulation:

(1) ‘personal data’ means any information relating to an identified or identifiable

natural person (‘data subject’); an identifiable natural person is one who can be
identified, directly or indirectly, in particular by reference to an identifier such
as a name, an identification number, location data, an online identifier or to
one or more factors specific to the physical, physiological, genetic, mental,
economic, cultural or social identity of that natural person;

(2) ‘processing means any operation or set of operations which is performed on

personal data or on sets of personal data, whether or not by automated means, such
as collection, recording, organisation, structuring, storage, adaptation or alteration,
retrieval, consultation, use, disclosure by transmission, dissemination or otherwise
making available, alignment or combination, restriction, erasure or destruction;

(4) ‘profiling’ means any form of automated processing of personal data consisting

of the use of personal data to evaluate certain personal aspects relating to a
natural person, in particular to analyse or predict aspects concerning that
natural person's performance at work, economic situation, health, personal

preferences, interests, reliability, behaviour, location or movements;

(5) ‘pseudonymisation’ means the processing of personal data in such a manner

that the personal data can no longer be attributed to a specific data subject
without the use of additional information, provided that such additional
information is kept separately and is subject to technical and organisational
measures to ensure that the personal data are not attributed to an identified or
identifiable natural person;

(11) ‘consent’ of the data subject means any freely given, specific, informed and

unambiguous indication of the data subject's wishes by which he or she, by a
statement or by a clear affirmative action, signifies agreement to the processing

of personal data relating to him or her;
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(12) ‘personal data breach’ means a breach of security leading to the accidental or

unlawful destruction, loss, alteration, unauthorised disclosure of, or access to,

personal data transmitted, stored or otherwise processed;

Article 5 (Principles relating to processing of personal data)

1. Personal data shall be:

(a)

(b)

(©)

processed lawfully, fairly and in a transparent manner in relation to the

data subject (‘lawfulness, fairness and transparency’);

collected for specified, explicit and legitimate purposes and not further
processed in a manner that is incompatible with those purposes; further
processing for archiving purposes in the public interest, scientific or
historical research purposes or statistical purposes shall, in accordance with
Article 89(1), not be considered to be incompatible with the initial

purposes (‘purpose limitation’ );

adequate, relevant and limited to what is necessary in relation to the

purposes for which they are processed (‘data minimisation’);

(d) accurate and, where necessary, kept up to date; every reasonable step must

be taken to ensure that personal data that are inaccurate, having regard to
the purposes for which they are processed, are erased or rectified without

delay (‘accuracy’);

(e) kept in a form which permits identification of data subjects for no longer

than is necessary for the purposes for which the personal data are
processed; personal data may be stored for longer periods insofar as the
personal data will be processed solely for archiving purposes in the public
interest, scientific or historical research purposes or statistical purposes in
accordance with Article 89(1) subject to implementation of the appropriate
technical and organisational measures required by this Regulation in order

to safeguard the rights and freedoms of the data subject (‘storage limitation’ );
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(f) processed in a manner that ensures appropriate security of the personal

data, including protection against unauthorised or unlawful processing and
against accidental loss, destruction or damage, using appropriate technical

or organisational measures (‘integrity and confidentiality’).

2. The controller shall be responsible for, and be able to demonstrate compliance

with, paragraph 1 (‘accountability’ ).

Article 6 (Lawfulness of processing)

4. Where the processing for a purpose other than that for which the personal data
have been collected is not based on the data subject's consent or on a Union
or Member State law which constitutes a necessary and proportionate measure
in a democratic society to safeguard the objectives referred to in Article 23(1),
the controller shall, in order to ascertain whether processing for another
purpose is compatible with the purpose for which the personal data are initially

collected, take into account, inter alia:

(a) any link between the purposes for which the personal data have been

collected and the purposes of the intended further processing;

(b) the context in which the personal data have been collected, in particular

regarding the relationship between data subjects and the controller;

(c) the nature of the personal data, in particular whether special categories of
personal data are processed, pursuant to Article 9, or whether personal
data related to criminal convictions and offences are processed, pursuant to
Article 10;

(d) the possible consequences of the intended further processing for data

subjects;

(e) the existence of appropriate safeguards, which may include encryption or

pseudonymisation.
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Article 7 (Conditions for consent)

1.

Where processing is based on consent, the controller shall be able to
demonstrate that the data subject has consented to processing of his or her

personal data.

If the data subject's consent is given in the context of a written declaration
which also concerns other matters, the request for consent shall be presented in
a manner which is clearly distinguishable from the other matters, in an
intelligible and easily accessible form, using clear and plain language. Any part
of such a declaration which constitutes an infringement of this Regulation shall

not be binding.

The data subject shall have the right to withdraw his or her consent at any
time. The withdrawal of consent shall not affect the lawfulness of processing
based on consent before its withdrawal. Prior to giving consent, the data subject

shall be informed thereof. It shall be as easy to withdraw as to give consent.

When assessing whether consent is freely given, utmost account shall be taken
of whether, inter alia, the performance of a contract, including the provision of
a service, is conditional on consent to the processing of personal data that is

not necessary for the performance of that contract.

Article 13 (Information to be provided where personal data are collected

from the data subject)

1. Where personal data relating to a data subject are collected from the data

subject, the controller shall, at the time when personal data are obtained,

provide the data subject with all of the following information:

(a) the identity and the contact details of the controller and, where applicable,

of the controller's representative;
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(b) the contact details of the data protection officer, where applicable;

(c) the purposes of the processing for which the personal data are intended as

well as the legal basis for the processing;

(d) where the processing is based on point (f) of Article 6(1), the legitimate
interests pursued by the controller or by a third party;

(e) the recipients or categories of recipients of the personal data, if any;

(f) where applicable, the fact that the controller intends to transfer personal
data to a third country or international organisation and the existence or
absence of an adequacy decision by the Commission, or in the case of
transfers referred to in Article 46 or 47, or the second subparagraph of
Article 49(1), reference to the appropriate or suitable safeguards and the
means by which to obtain a copy of them or where they have been made

available.

2. In addition to the information referred to in paragraph 1, the controller shall,

at the time when personal data are obtained, provide the data subject with the
following further information necessary to ensure fair and transparent

processing:

(a) the period for which the personal data will be stored, or if that is not

possible, the criteria used to determine that period;

(b) the existence of the right to request from the controller access to and
rectification or erasure of personal data or restriction of processing
concerning the data subject or to object to processing as well as the right
to data portability;

(c) where the processing is based on point (a) of Article 6(1) or point (a) of
Article 9(2), the existence of the right to withdraw consent at any time,
without affecting the lawfulness of processing based on consent before its

withdrawal;
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(d) the right to lodge a complaint with a supervisory authority;

(e) whether the provision of personal data is a statutory or contractual
requirement, or a requirement necessary to enter into a contract, as well as
whether the data subject is obliged to provide the personal data and of the

possible consequences of failure to provide such data;

(f) the existence of automated decision-making, including profiling, referred to
in Article 22(1) and (4) and, at least in those cases, meaningful
information about the logic involved, as well as the significance and the

envisaged consequences of such processing for the data subject.

. Where the controller intends to further process the personal data for a purpose
other than that for which the personal data were collected, the controller shall
provide the data subject prior to that further processing with information on
that other purpose and with any relevant further information as referred to in

paragraph 2.

. Paragraphs 1, 2 and 3 shall not apply where and insofar as the data subject

already has the information.

Article 14 (Information to be provided where personal data have not

been obtained from the data subject)

Where personal data have not been obtained from the data subject, the

controller shall provide the data subject with the following information:

(a) the identity and the contact details of the controller and, where applicable,

of the controller's representative;
(b) the contact details of the data protection officer, where applicable;

(c) the purposes of the processing for which the personal data are intended as

well as the legal basis for the processing;
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(d) the categories of personal data concerned;

(e) the recipients or categories of recipients of the personal data, if any;

(f) where applicable, that the controller intends to transfer personal data to a
recipient in a third country or international organisation and the existence
or absence of an adequacy decision by the Commission, or in the case of
transfers referred to in Article 46 or 47, or the second subparagraph of
Article 49(1), reference to the appropriate or suitable safeguards and the

means to obtain a copy of them or where they have been made available.

. In addition to the information referred to in paragraph 1, the controller shall
provide the data subject with the following information necessary to ensure fair

and transparent processing in respect of the data subject:

(a) the period for which the personal data will be stored, or if that is not

possible, the criteria used to determine that period;

(b) where the processing is based on point (f) of Article 6(1), the legitimate
interests pursued by the controller or by a third party;

(c) the existence of the right to request from the controller access to and
rectification or erasure of personal data or restriction of processing
concerning the data subject and to object to processing as well as the

right to data portability;

(d) where processing is based on point (a) of Article 6(1) or point (a) of
Article 9(2), the existence of the right to withdraw consent at any time,
without affecting the lawfulness of processing based on consent before its

withdrawal;
(e) the right to lodge a complaint with a supervisory authority;

(f) from which source the personal data originate, and if applicable, whether it

came from publicly accessible sources;
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(g) the existence of automated decision-making, including profiling, referred to

in Article 22(1) and (4) and, at least in those cases, meaningful
information about the logic involved, as well as the significance and the

envisaged consequences of such processing for the data subject.
3. The controller shall provide the information referred to in paragraphs 1 and 2:

(a) within a reasonable period after obtaining the personal data, but at the
latest within one month, having regard to the specific circumstances in

which the personal data are processed;

(b) if the personal data are to be used for communication with the data
subject, at the latest at the time of the first communication to that data

subject; or

(c) if a disclosure to another recipient is envisaged, at the latest when the

personal data are first disclosed.

4. Where the controller intends to further process the personal data for a purpose
other than that for which the personal data were obtained, the controller shall
provide the data subject prior to that further processing with information on
that other purpose and with any relevant further information as referred to in

paragraph 2.
5. Paragraphs 1 to 4 shall not apply where and insofar as:

(a) the data subject already has the information;

(b) the provision of such information proves impossible or would involve a
disproportionate effort, in particular for processing for archiving purposes
in the public interest, scientific or historical research purposes or statistical
purposes, subject to the conditions and safeguards referred to in Article
89(1) or in so far as the obligation referred to in paragraph 1 of this
Article is likely to render impossible or seriously impair the achievement

of the objectives of that processing. In such cases the controller shall take
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appropriate measures to protect the data subject's rights and freedoms and

legitimate interests, including making the information publicly available;

(c) obtaining or disclosure is expressly laid down by Union or Member State
law to which the controller is subject and which provides appropriate

measures to protect the data subject's legitimate interests; or

(d) where the personal data must remain confidential subject to an obligation
of professional secrecy regulated by Union or Member State law, including

a statutory obligation of secrecy.

Article 15 (Right of access by the data subject)

1. The data subject shall have the right to obtain from the controller confirmation
as to whether or not personal data concerning him or her are being processed,
and, where that is the case, access to the personal data and the following

information:

(a) the purposes of the processing;
(b) the categories of personal data concerned;

(c) the recipients or categories of recipient to whom the personal data have
been or will be disclosed, in particular recipients in third countries or

international organisations;

(d) where possible, the envisaged period for which the personal data will be

stored, or, if not possible, the criteria used to determine that period;

(e) the existence of the right to request from the controller rectification or
erasure of personal data or restriction of processing of personal data

concerning the data subject or to object to such processing;

() the right to lodge a complaint with a supervisory authority;
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(g) where the personal data are not collected from the data subject, any

available information as to their source;

(h) the existence of automated decision-making, including profiling, referred to
in Article 22(1) and (4) and, at least in those cases, meaningful
information about the logic involved, as well as the significance and the

envisaged consequences of such processing for the data subject.

. Where personal data are transferred to a third country or to an international
organisation, the data subject shall have the right to be informed of the

appropriate safeguards pursuant to Article 46 relating to the transfer.

. The controller shall provide a copy of the personal data undergoing processing.
For any further copies requested by the data subject, the controller may charge
a reasonable fee based on administrative costs. Where the data subject makes
the request by electronic means, and unless otherwise requested by the data

subject, the information shall be provided in a commonly used electronic form.

. The right to obtain a copy referred to in paragraph 3 shall not adversely affect

the rights and freedoms of others.

Article 16 (Right to rectification)

The data subject shall have the right to obtain from the controller without undue

delay the rectification of inaccurate personal data concerning him or her. Taking

into account the purposes of the processing, the data subject shall have the right

to have incomplete personal data completed, including by means of providing a

supplementary statement.

Article 17 (Right to erasure (‘right to be forgotten’))

1. The data subject shall have the right to obtain from the controller the erasure

of personal data concerning him or her without undue delay and the controller

164 1 2016 Global Legal Issues (1)



shall have the obligation to erase personal data without undue delay where one

of the following grounds applies:

(a) the personal data are no longer necessary in relation to the purposes for

which they were collected or otherwise processed;

(b) the data subject withdraws consent on which the processing is based
according to point (a) of Article 6(1), or point (a) of Article 9(2), and

where there is no other legal ground for the processing;

(c) the data subject objects to the processing pursuant to Article 21(1) and
there are no overriding legitimate grounds for the processing, or the data

subject objects to the processing pursuant to Article 21(2);
(d) the personal data have been unlawfully processed;

(e) the personal data have to be erased for compliance with a legal obligation

in Union or Member State law to which the controller is subject;

(f) the personal data have been collected in relation to the offer of information

society services referred to in Article 8(1).

2. Where the controller has made the personal data public and is obliged pursuant

to paragraph 1 to erase the personal data, the controller, taking account of
available technology and the cost of implementation, shall take reasonable
steps, including technical measures, to inform controllers which are processing
the personal data that the data subject has requested the erasure by such

controllers of any links to, or copy or replication of, those personal data.

3. Paragraphs 1 and 2 shall not apply to the extent that processing is necessary:

(a) for exercising the right of freedom of expression and information;

(b) for compliance with a legal obligation which requires processing by Union
or Member State law to which the controller is subject or for the
performance of a task carried out in the public interest or in the exercise

of official authority vested in the controller;
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(c) for reasons of public interest in the area of public health in accordance
with points (h) and (i) of Article 9(2) as well as Article 9(3);

(d) for archiving purposes in the public interest, scientific or historical research
purposes or statistical purposes in accordance with Article 89(1) in so far
as the right referred to in paragraph 1 is likely to render impossible or

seriously impair the achievement of the objectives of that processing; or

(e) for the establishment, exercise or defence of legal claims.

Article 18 (Right to restriction of processing)

1. The data subject shall have the right to obtain from the controller restriction of

processing where one of the following applies:

(a) the accuracy of the personal data is contested by the data subject, for a

period enabling the controller to verify the accuracy of the personal data;

(b) the processing is unlawful and the data subject opposes the erasure of the

personal data and requests the restriction of their use instead;

(c) the controller no longer needs the personal data for the purposes of the
processing, but they are required by the data subject for the establishment,

exercise or defence of legal claims;

(d) the data subject has objected to processing pursuant to Article 21(1)
pending the verification whether the legitimate grounds of the controller

override those of the data subject.

. Where processing has been restricted under paragraph 1, such personal data
shall, with the exception of storage, only be processed with the data subject's
consent or for the establishment, exercise or defence of legal claims or for the
protection of the rights of another natural or legal person or for reasons of

important public interest of the Union or of a Member State.

166 1 2016 Global Legal Issues (1)



3. A data subject who has obtained restriction of processing pursuant to paragraph 1

shall be informed by the controller before the restriction of processing is lifted.

Article 19 (Notification obligation regarding rectification or erasure of
personal data or restriction of processing)

The controller shall communicate any rectification or erasure of personal data or
restriction of processing carried out in accordance with Article 16, Article 17(1)
and Article 18 to each recipient to whom the personal data have been disclosed,
unless this proves impossible or involves disproportionate effort. The controller

shall inform the data subject about those recipients if the data subject requests it.

Article 20 (Right to data portability)

1. The data subject shall have the right to receive the personal data concerning
him or her, which he or she has provided to a controller, in a structured,
commonly used and machine-readable format and have the right to transmit
those data to another controller without hindrance from the controller to which

the personal data have been provided, where:

(a) the processing is based on consent pursuant to point (a) of Article 6(1) or
point (a) of Article 9(2) or on a contract pursuant to point (b) of Article
6(1); and

(b) the processing is carried out by automated means.

2. In exercising his or her right to data portability pursuant to paragraph 1, the
data subject shall have the right to have the personal data transmitted directly

from one controller to another, where technically feasible.

3. The exercise of the right referred to in paragraph 1 of this Article shall be
without prejudice to Article 17. That right shall not apply to processing

necessary for the performance of a task carried out in the public interest or in
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the exercise of official authority vested in the controller.

4. The right referred to in paragraph 1 shall not adversely affect the rights and

freedoms of others.

Article 21 (Right to object)

1. The data subject shall have the right to object, on grounds relating to his or
her particular situation, at any time to processing of personal data concerning
him or her which is based on point (e) or (f) of Article 6(1), including
profiling based on those provisions. The controller shall no longer process the
personal data unless the controller demonstrates compelling legitimate grounds
for the processing which override the interests, rights and freedoms of the data

subject or for the establishment, exercise or defence of legal claims.

2. Where personal data are processed for direct marketing purposes, the data
subject shall have the right to object at any time to processing of personal
data concerning him or her for such marketing, which includes profiling to the

extent that it is related to such direct marketing.

3. Where the data subject objects to processing for direct marketing purposes, the

personal data shall no longer be processed for such purposes.

4. At the latest at the time of the first communication with the data subject, the
right referred to in paragraphs 1 and 2 shall be explicitly brought to the
attention of the data subject and shall be presented clearly and separately from

any other information.

5. In the context of the use of information society services, and notwithstanding
Directive 2002/58/EC, the data subject may exercise his or her right to object

by automated means using technical specifications.

6. Where personal data are processed for scientific or historical research purposes
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or statistical purposes pursuant to Article 89(1), the data subject, on grounds

relating to his or her particular situation, shall have the right to object to
processing of personal data concerning him or her, unless the processing is
necessary for the performance of a task carried out for reasons of public

interest.

Article 22 (Automated individual decision—making, including profiling)

1. The data subject shall have the right not to be subject to a decision based

solely on automated processing, including profiling, which produces legal

effects concerning him or her or similarly significantly affects him or her.

2. Paragraph 1 shall not apply if the decision:

(a) is necessary for entering into, or performance of, a contract between the

data subject and a data controller;

(b) is authorised by Union or Member State law to which the controller is
subject and which also lays down suitable measures to safeguard the data

subject's rights and freedoms and legitimate interests; or

(c) is based on the data subject's explicit consent.

In the cases referred to in points (a) and (c) of paragraph 2, the data
controller shall implement suitable measures to safeguard the data subject's
rights and freedoms and legitimate interests, at least the right to obtain human
intervention on the part of the controller, to express his or her point of view

and to contest the decision.

. Decisions referred to in paragraph 2 shall not be based on special categories of
personal data referred to in Article 9(1), unless point (a) or (g) of Article 9(2)
applies and suitable measures to safeguard the data subject's rights and

freedoms and legitimate interests are in place.
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Article 25 (Data protection by design and by default)

1. Taking into account the state of the art, the cost of implementation and the
nature, scope, context and purposes of processing as well as the risks of
varying likelihood and severity for rights and freedoms of natural persons
posed by the processing, the controller shall, both at the time of the
determination of the means for processing and at the time of the processing
itself, implement appropriate technical and organisational measures, such as
pseudonymisation, which are designed to implement data-protection principles,
such as data minimisation, in an effective manner and to integrate the
necessary safeguards into the processing in order to meet the requirements of

this Regulation and protect the rights of data subjects.

2. The controller shall implement appropriate technical and organisational measures
for ensuring that, by default, only personal data which are necessary for each
specific purpose of the processing are processed. That obligation applies to the
amount of personal data collected, the extent of their processing, the period of
their storage and their accessibility. In particular, such measures shall ensure
that by default personal data are not made accessible without the individual's

intervention to an indefinite number of natural persons.

3. An approved certification mechanism pursuant to Article 42 may be used as an
element to demonstrate compliance with the requirements set out in paragraphs
1 and 2 of this Article.

Article 32 (Security of processing)

1. Taking into account the state of the art, the costs of implementation and the
nature, scope, context and purposes of processing as well as the risk of
varying likelihood and severity for the rights and freedoms of natural persons,
the controller and the processor shall implement appropriate technical and

organisational measures to ensure a level of security appropriate to the risk,
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including inter alia as appropriate:

(a) the pseudonymisation and encryption of personal data;

(b) the ability to ensure the ongoing confidentiality, integrity, availability and

resilience of processing systems and services;

(c) the ability to restore the availability and access to personal data in a

timely manner in the event of a physical or technical incident;

(d) a process for regularly testing, assessing and evaluating the effectiveness of
technical and organisational measures for ensuring the security of the

processing.

In assessing the appropriate level of security account shall be taken in
particular of the risks that are presented by processing, in particular from
accidental or unlawful destruction, loss, alteration, unauthorised disclosure of, or

access to personal data transmitted, stored or otherwise processed.

. Adherence to an approved code of conduct as referred to in Article 40 or an
approved certification mechanism as referred to in Article 42 may be used as
an element by which to demonstrate compliance with the requirements set out

in paragraph 1 of this Article.

. The controller and processor shall take steps to ensure that any natural person
acting under the authority of the controller or the processor who has access to
personal data does not process them except on instructions from the controller,

unless he or she is required to do so by Union or Member State law.

Article 33 (Notification of a personal data breach to the supervisory

authority)

1. In the case of a personal data breach, the controller shall without undue delay

and, where feasible, not later than 72 hours after having become aware of it,

notify the personal data breach to the supervisory authority competent in
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accordance with Article 55, unless the personal data breach is unlikely to result

in a risk to the rights and freedoms of natural persons. Where the notification
to the supervisory authority is not made within 72 hours, it shall be

accompanied by reasons for the delay.

. The processor shall notify the controller without undue delay after becoming

aware of a personal data breach.

. The notification referred to in paragraph 1 shall at least:

(a) describe the nature of the personal data breach including where possible,
the categories and approximate number of data subjects concerned and the

categories and approximate number of personal data records concerned;

(b) communicate the name and contact details of the data protection officer or

other contact point where more information can be obtained;
(c) describe the likely consequences of the personal data breach;

(d) describe the measures taken or proposed to be taken by the controller to
address the personal data breach, including, where appropriate, measures to

mitigate its possible adverse effects.

. Where, and in so far as, it is not possible to provide the information at the same

time, the information may be provided in phases without undue further delay.

. The controller shall document any personal data breaches, comprising the facts
relating to the personal data breach, its effects and the remedial action taken.
That documentation shall enable the supervisory authority to verify compliance
with this Article.

Article 34 (Communication of a personal data breach to the data

subject)

1. When the personal data breach is likely to result in a high risk to the rights
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and freedoms of natural persons, the controller shall communicate the personal

data breach to the data subject without undue delay.

. The communication to the data subject referred to in paragraph 1 of this
Article shall describe in clear and plain language the nature of the personal
data breach and contain at least the information and measures referred to in
points (b), (¢) and (d) of Article 33(3).

. The communication to the data subject referred to in paragraph 1 shall not be

required if any of the following conditions are met:

(a) the controller has implemented appropriate technical and organisational
protection measures, and those measures were applied to the personal data
affected by the personal data breach, in particular those that render the
personal data unintelligible to any person who is not authorised to access

it, such as encryption;

(b) the controller has taken subsequent measures which ensure that the high
risk to the rights and freedoms of data subjects referred to in paragraph 1

is no longer likely to materialise;

(c) it would involve disproportionate effort. In such a case, there shall instead
be a public communication or similar measure whereby the data subjects

are informed in an equally effective manner.

. If the controller has not already communicated the personal data breach to the
data subject, the supervisory authority, having considered the likelihood of the
personal data breach resulting in a high risk, may require it to do so or may

decide that any of the conditions referred to in paragraph 3 are met.

Article 37 (Designation of the data protection officer)

1. The controller and the processor shall designate a data protection officer in any

case where:
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(a) the processing is carried out by a public authority or body, except for

courts acting in their judicial capacity;

(b) the core activities of the controller or the processor consist of processing
operations which, by virtue of their nature, their scope and/or their
purposes, require regular and systematic monitoring of data subjects on a

large scale; or

(c) the core activities of the controller or the processor consist of processing
on a large scale of special categories of data pursuant to Article 9 and
personal data relating to criminal convictions and offences referred to in
Article 10.

. A group of undertakings may appoint a single data protection officer provided

that a data protection officer is easily accessible from each establishment.

. Where the controller or the processor is a public authority or body, a single
data protection officer may be designated for several such authorities or bodies,

taking account of their organisational structure and size.

. In cases other than those referred to in paragraph 1, the controller or processor
or associations and other bodies representing categories of controllers or
processors may or, where required by Union or Member State law shall,
designate a data protection officer. The data protection officer may act for such

associations and other bodies representing controllers or processors.

. The data protection officer shall be designated on the basis of professional
qualities and, in particular, expert knowledge of data protection law and
practices and the ability to fulfil the tasks referred to in Article 39.

The data protection officer may be a staff member of the controller or

processor, or fulfil the tasks on the basis of a service contract.

. The controller or the processor shall publish the contact details of the data

protection officer and communicate them to the supervisory authority.
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Article 40 (Codes of conduct)

1. The Member States, the supervisory authorities, the Board and the Commission

shall encourage the drawing up of codes of conduct intended to contribute to
the proper application of this Regulation, taking account of the specific features
of the various processing sectors and the specific needs of micro, small and

medium-sized enterprises.

Associations and other bodies representing categories of controllers or
processors may prepare codes of conduct, or amend or extend such codes, for
the purpose of specifying the application of this Regulation, such as with

regard to:

(a) fair and transparent processing;

(b) the legitimate interests pursued by controllers in specific contexts;
(c) the collection of personal data;

(d) the pseudonymisation of personal data;

(e) the information provided to the public and to data subjects;

(f) the exercise of the rights of data subjects;

(g) the information provided to, and the protection of, children, and the
manner in which the consent of the holders of parental responsibility over

children is to be obtained;

(h) the measures and procedures referred to in Articles 24 and 25 and the

measures to ensure security of processing referred to in Article 32;

(i) the notification of personal data breaches to supervisory authorities and the

communication of such personal data breaches to data subjects;

(j) the transfer of personal data to third countries or international organisations; or

[F=5] 7HergEY 2of 224 S8 ZLEE

1175



(k) out-of-court proceedings and other dispute resolution procedures for

resolving disputes between controllers and data subjects with regard to
processing, without prejudice to the rights of data subjects pursuant to
Articles 77 and 79.

3. In addition to adherence by controllers or processors subject to this Regulation,
codes of conduct approved pursuant to paragraph 5 of this Article and having
general validity pursuant to paragraph 9 of this Article may also be adhered to
by controllers or processors that are not subject to this Regulation pursuant to
Article 3 in order to provide appropriate safeguards within the framework of
personal data transfers to third countries or international organisations under the
terms referred to in point (e) of Article 46(2). Such controllers or processors
shall make binding and enforceable commitments, via contractual or other
legally binding instruments, to apply those appropriate safeguards including
with regard to the rights of data subjects.

4. A code of conduct referred to in paragraph 2 of this Article shall contain
mechanisms which enable the body referred to in Article 41(1) to carry out
the mandatory monitoring of compliance with its provisions by the controllers
or processors which undertake to apply it, without prejudice to the tasks and

powers of supervisory authorities competent pursuant to Article 55 or 56.

5. Associations and other bodies referred to in paragraph 2 of this Article which
intend to prepare a code of conduct or to amend or extend an existing code
shall submit the draft code, amendment or extension to the supervisory
authority which is competent pursuant to Article 55. The supervisory authority
shall provide an opinion on whether the draft code, amendment or extension
complies with this Regulation and shall approve that draft code, amendment or

extension if it finds that it provides sufficient appropriate safeguards.

6. Where the draft code, or amendment or extension is approved in accordance
with paragraph 5, and where the code of conduct concerned does not relate to
processing activities in several Member States, the supervisory authority shall

register and publish the code.
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7. Where a draft code of conduct relates to processing activities in several

Member States, the supervisory authority which is competent pursuant to
Article 55 shall, before approving the draft code, amendment or extension,
submit it in the procedure referred to in Article 63 to the Board which shall
provide an opinion on whether the draft code, amendment or extension
complies with this Regulation or, in the situation referred to in paragraph 3 of

this Article, provides appropriate safeguards.

. Where the opinion referred to in paragraph 7 confirms that the draft code,
amendment or extension complies with this Regulation, or, in the situation
referred to in paragraph 3, provides appropriate safeguards, the Board shall

submit its opinion to the Commission.

. The Commission may, by way of implementing acts, decide that the approved
code of conduct, amendment or extension submitted to it pursuant to paragraph
8 of this Article have general validity within the Union. Those implementing
acts shall be adopted in accordance with the examination procedure set out in
Article 93(2).

10. The Commission shall ensure appropriate publicity for the approved codes

which have been decided as having general validity in accordance with

paragraph 9.

. The Board shall collate all approved codes of conduct, amendments and
extensions in a register and shall make them publicly available by way of

appropriate means.

Article 41 (Monitoring of approved codes of conduct)

Without prejudice to the tasks and powers of the competent supervisory
authority under Articles 57 and 58, the monitoring of compliance with a code
of conduct pursuant to Article 40 may be carried out by a body which has an

appropriate level of expertise in relation to the subject-matter of the code and
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is accredited for that purpose by the competent supervisory authority.

2. A body as referred to in paragraph 1 may be accredited to monitor compliance

with a code of conduct where that body has:

(a) demonstrated its independence and expertise in relation to the subject-matter

of the code to the satisfaction of the competent supervisory authority;

(b) established procedures which allow it to assess the eligibility of controllers
and processors concerned to apply the code, to monitor their compliance

with its provisions and to periodically review its operation;

(c) established procedures and structures to handle complaints about
infringements of the code or the manner in which the code has been, or
is being, implemented by a controller or processor, and to make those

procedures and structures transparent to data subjects and the public; and

(d) demonstrated to the satisfaction of the competent supervisory authority that

its tasks and duties do not result in a conflict of interests.

The competent supervisory authority shall submit the draft criteria for
accreditation of a body as referred to in paragraph 1 of this Article to the

Board pursuant to the consistency mechanism referred to in Article 63.

Without prejudice to the tasks and powers of the competent supervisory
authority and the provisions of Chapter VIII, a body as referred to in
paragraph 1 of this Article shall, subject to appropriate safeguards, take
appropriate action in cases of infringement of the code by a controller or
processor, including suspension or exclusion of the controller or processor
concerned from the code. It shall inform the competent supervisory authority of

such actions and the reasons for taking them.

. The competent supervisory authority shall revoke the accreditation of a body as
referred to in paragraph 1 if the conditions for accreditation are not, or are no

longer, met or where actions taken by the body infringe this Regulation.
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6. This Article shall not apply to processing carried out by public authorities and
bodies.

Article 42 (Certification)

1. The Member States, the supervisory authorities, the Board and the Commission
shall encourage, in particular at Union level, the establishment of data
protection certification mechanisms and of data protection seals and marks, for
the purpose of demonstrating compliance with this Regulation of processing
operations by controllers and processors. The specific needs of micro, small

and medium-sized enterprises shall be taken into account.

2. In addition to adherence by controllers or processors subject to this Regulation,
data protection certification mechanisms, seals or marks approved pursuant to
paragraph 5 of this Article may be established for the purpose of
demonstrating the existence of appropriate safeguards provided by controllers or
processors that are not subject to this Regulation pursuant to Article 3 within
the framework of personal data transfers to third countries or international
organisations under the terms referred to in point (f) of Article 46(2). Such
controllers or processors shall make binding and enforceable commitments, via
contractual or other legally binding instruments, to apply those appropriate

safeguards, including with regard to the rights of data subjects.

3. The certification shall be voluntary and available via a process that is

transparent.

4. A certification pursuant to this Article does not reduce the responsibility of the
controller or the processor for compliance with this Regulation and is without
prejudice to the tasks and powers of the supervisory authorities which are

competent pursuant to Article 55 or 56.

5. A certification pursuant to this Article shall be issued by the certification

bodies referred to in Article 43 or by the competent supervisory authority, on
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the basis of criteria approved by that competent supervisory authority pursuant
to Article 58(3) or by the Board pursuant to Article 63. Where the criteria are

approved by the Board, this may result in a common certification, the

European Data Protection Seal.

The controller or processor which submits its processing to the certification
mechanism shall provide the certification body referred to in Article 43, or
where applicable, the competent supervisory authority, with all information and
access to its processing activities which are necessary to conduct the

certification procedure.

. Certification shall be issued to a controller or processor for a maximum period

of three years and may be renewed, under the same conditions, provided that
the relevant requirements continue to be met. Certification shall be withdrawn,
as applicable, by the certification bodies referred to in Article 43 or by the
competent supervisory authority where the requirements for the certification are

not or are no longer met.

The Board shall collate all certification mechanisms and data protection seals
and marks in a register and shall make them publicly available by any

appropriate means.

Article 43 (Certification bodies)

1.

Without prejudice to the tasks and powers of the competent supervisory
authority under Articles 57 and 58, certification bodies which have an
appropriate level of expertise in relation to data protection shall, after
informing the supervisory authority in order to allow it to exercise its powers
pursuant to point (h) of Article 58(2) where necessary, issue and renew
certification. Member States shall ensure that those certification bodies are

accredited by one or both of the following:

(a) the supervisory authority which is competent pursuant to Article 55 or 56;
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(b) the national accreditation body named in accordance with Regulation (EC)
No 765/2008 of the European Parliament and of the Council (20) in
accordance with EN-ISO/IEC 17065/2012 and with the additional

requirements established by the supervisory authority which is competent

pursuant to Article 55 or 56.

. Certification bodies referred to in paragraph 1 shall be accredited in accordance

with that paragraph only where they have:

(a) demonstrated their independence and expertise in relation to the
subject-matter of the certification to the satisfaction of the competent

supervisory authority;

(b) undertaken to respect the criteria referred to in Article 42(5) and approved
by the supervisory authority which is competent pursuant to Article 55 or
56 or by the Board pursuant to Article 63;

(c) established procedures for the issuing, periodic review and withdrawal of

data protection certification, seals and marks;

(d) established procedures and structures to handle complaints about
infringements of the certification or the manner in which the certification
has been, or is being, implemented by the controller or processor, and to
make those procedures and structures transparent to data subjects and the

public; and

(e) demonstrated, to the satisfaction of the competent supervisory authority, that

their tasks and duties do not result in a conflict of interests.

. The accreditation of certification bodies as referred to in paragraphs 1 and 2 of
this Article shall take place on the basis of criteria approved by the
supervisory authority which is competent pursuant to Article 55 or 56 or by
the Board pursuant to Article 63. In the case of accreditation pursuant to point
(b) of paragraph 1 of this Article, those requirements shall complement those
envisaged in Regulation (EC) No 765/2008 and the technical rules that describe
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the methods and procedures of the certification bodies.

. The certification bodies referred to in paragraph 1 shall be responsible for the
proper assessment leading to the certification or the withdrawal of such
certification without prejudice to the responsibility of the controller or processor
for compliance with this Regulation. The accreditation shall be issued for a
maximum period of five years and may be renewed on the same conditions
provided that the certification body meets the requirements set out in this
Article.

. The certification bodies referred to in paragraph 1 shall provide the competent
supervisory authorities with the reasons for granting or withdrawing the

requested certification.

. The requirements referred to in paragraph 3 of this Article and the criteria
referred to in Article 42(5) shall be made public by the supervisory authority
in an easily accessible form. The supervisory authorities shall also transmit
those requirements and criteria to the Board. The Board shall collate all
certification mechanisms and data protection seals in a register and shall make

them publicly available by any appropriate means.

. Without prejudice to Chapter VIII, the competent supervisory authority or the
national accreditation body shall revoke an accreditation of a certification body
pursuant to paragraph 1 of this Article where the conditions for the
accreditation are not, or are no longer, met or where actions taken by a

certification body infringe this Regulation.

. The Commission shall be empowered to adopt delegated acts in accordance
with Article 92 for the purpose of specifying the requirements to be taken into
account for the data protection certification mechanisms referred to in Article
42(1).

. The Commission may adopt implementing acts laying down technical standards

for certification mechanisms and data protection seals and marks, and
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mechanisms to promote and recognise those certification mechanisms, seals and

marks. Those implementing acts shall be adopted in accordance with the

examination procedure referred to in Article 93(2).

Article 44 (General principle for transfers)

Any transfer of personal data which are undergoing processing or are intended for
processing after transfer to a third country or to an international organisation shall
take place only if, subject to the other provisions of this Regulation, the
conditions laid down in this Chapter are complied with by the controller and
processor, including for onward transfers of personal data from the third country
or an international organisation to another third country or to another international
organisation. All provisions in this Chapter shall be applied in order to ensure
that the level of protection of natural persons guaranteed by this Regulation is not

undermined.

Article 45 (Transfers on the basis of an adequacy decision)

1. A transfer of personal data to a third country or an international organisation
may take place where the Commission has decided that the third country, a
territory or one or more specified sectors within that third country, or the
international organisation in question ensures an adequate level of protection.

Such a transfer shall not require any specific authorisation.

2. When assessing the adequacy of the level of protection, the Commission shall,

in particular, take account of the following elements:

(a) the rule of law, respect for human rights and fundamental freedoms,
relevant legislation, both general and sectoral, including concerning public
security, defence, national security and criminal law and the access of
public authorities to personal data, as well as the implementation of such
legislation, data protection rules, professional rules and security measures,

including rules for the onward transfer of personal data to another third
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country or international organisation which are complied with in that

country or international organisation, case-law, as well as effective and
enforceable data subject rights and effective administrative and judicial

redress for the data subjects whose personal data are being transferred,

(b) the existence and effective functioning of one or more independent
supervisory authorities in the third country or to which an international
organisation is subject, with responsibility for ensuring and enforcing
compliance with the data protection rules, including adequate enforcement
powers, for assisting and advising the data subjects in exercising their
rights and for cooperation with the supervisory authorities of the Member

States; and

(c) the international commitments the third country or international organisation
concerned has entered into, or other obligations arising from legally
binding conventions or instruments as well as from its participation in
multilateral or regional systems, in particular in relation to the protection

of personal data.

. The Commission, after assessing the adequacy of the level of protection, may
decide, by means of implementing act, that a third country, a territory or one
or more specified sectors within a third country, or an international
organisation ensures an adequate level of protection within the meaning of
paragraph 2 of this Article. The implementing act shall provide for a
mechanism for a periodic review, at least every four years, which shall take
into account all relevant developments in the third country or international
organisation. The implementing act shall specify its territorial and sectoral
application and, where applicable, identify the supervisory authority or
authorities referred to in point (b) of paragraph 2 of this Article. The
implementing act shall be adopted in accordance with the examination

procedure referred to in Article 93(2).

The Commission shall, on an ongoing basis, monitor developments in third

countries and international organisations that could affect the functioning of
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decisions adopted pursuant to paragraph 3 of this Article and decisions adopted
on the basis of Article 25(6) of Directive 95/46/EC.

The Commission shall, where available information reveals, in particular
following the review referred to in paragraph 3 of this Article, that a third
country, a territory or one or more specified sectors within a third country, or
an international organisation no longer ensures an adequate level of protection
within the meaning of paragraph 2 of this Article, to the extent necessary,
repeal, amend or suspend the decision referred to in paragraph 3 of this
Article by means of implementing acts without retro-active effect. Those
implementing acts shall be adopted in accordance with the examination
procedure referred to in Article 93(2).

On duly justified imperative grounds of urgency, the Commission shall adopt
immediately applicable implementing acts in accordance with the procedure
referred to in Article 93(3).

The Commission shall enter into consultations with the third country or
international organisation with a view to remedying the situation giving rise to

the decision made pursuant to paragraph 5.

. A decision pursuant to paragraph 5 of this Article is without prejudice to
transfers of personal data to the third country, a territory or one or more
specified sectors within that third country, or the international organisation in

question pursuant to Articles 46 to 49.

. The Commission shall publish in the Official Journal of the European Union
and on its website a list of the third countries, territories and specified sectors
within a third country and international organisations for which it has decided

that an adequate level of protection is or is no longer ensured.

Decisions adopted by the Commission on the basis of Article 25(6) of
Directive 95/46/EC shall remain in force until amended, replaced or repealed
by a Commission Decision adopted in accordance with paragraph 3 or 5 of
this Article.
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Article 46 (Transfers subject to appropriate safeguards)

1. In the absence of a decision pursuant to Article 45(3), a controller or processor

may transfer personal data to a third country or an international organisation
only if the controller or processor has provided appropriate safeguards, and on
condition that enforceable data subject rights and effective legal remedies for

data subjects are available.

. The appropriate safeguards referred to in paragraph 1 may be provided for,

without requiring any specific authorisation from a supervisory authority, by:

(a) a legally binding and enforceable instrument between public authorities or

bodies;
(b) binding corporate rules in accordance with Article 47;

(c) standard data protection clauses adopted by the Commission in accordance

with the examination procedure referred to in Article 93(2);

(d) standard data protection clauses adopted by a supervisory authority and
approved by the Commission pursuant to the examination procedure
referred to in Article 93(2);

(e) an approved code of conduct pursuant to Article 40 together with binding
and enforceable commitments of the controller or processor in the third
country to apply the appropriate safeguards, including as regards data

subjects' rights; or

(f) an approved certification mechanism pursuant to Article 42 together with
binding and enforceable commitments of the controller or processor in the
third country to apply the appropriate safeguards, including as regards data
subjects' rights.

Subject to the authorisation from the competent supervisory authority, the

appropriate safeguards referred to in paragraph 1 may also be provided for, in
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particular, by:

(a) contractual clauses between the controller or processor and the controller,
processor or the recipient of the personal data in the third country or

international organisation; or

(b) provisions to be inserted into administrative arrangements between public
authorities or bodies which include enforceable and effective data subject

rights.

. The supervisory authority shall apply the consistency mechanism referred to in

Article 63 in the cases referred to in paragraph 3 of this Article.

. Authorisations by a Member State or supervisory authority on the basis of
Article 26(2) of Directive 95/46/EC shall remain valid until amended, replaced
or repealed, if necessary, by that supervisory authority. Decisions adopted by
the Commission on the basis of Article 26(4) of Directive 95/46/EC shall
remain in force until amended, replaced or repealed, if necessary, by a

Commission Decision adopted in accordance with paragraph 2 of this Article.

Article 47 (Binding corporate rules)

1. The competent supervisory authority shall approve binding corporate rules in

accordance with the consistency mechanism set out in Article 63, provided that

they:

(a) are legally binding and apply to and are enforced by every member
concerned of the group of undertakings, or group of enterprises engaged in

a joint economic activity, including their employees;

(b) expressly confer enforceable rights on data subjects with regard to the

processing of their personal data; and

(c) fulfil the requirements laid down in paragraph 2.
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2. The binding corporate rules referred to in paragraph 1 shall specify at least:

(a) the structure and contact details of the group of undertakings, or group of
enterprises engaged in a joint economic activity and of each of its

members;

(b) the data transfers or set of transfers, including the categories of personal
data, the type of processing and its purposes, the type of data subjects

affected and the identification of the third country or countries in question;
(c) their legally binding nature, both internally and externally;

(d) the application of the general data protection principles, in particular
purpose limitation, data minimisation, limited storage periods, data quality,
data protection by design and by default, legal basis for processing,
processing of special categories of personal data, measures to ensure data
security, and the requirements in respect of onward transfers to bodies not

bound by the binding corporate rules;

(e) the rights of data subjects in regard to processing and the means to
exercise those rights, including the right not to be subject to decisions
based solely on automated processing, including profiling in accordance
with Article 22, the right to lodge a complaint with the competent
supervisory authority and before the competent courts of the Member
States in accordance with Article 79, and to obtain redress and, where

appropriate, compensation for a breach of the binding corporate rules;

(f) the acceptance by the controller or processor established on the territory of
a Member State of liability for any breaches of the binding corporate rules
by any member concerned not established in the Union; the controller or
the processor shall be exempt from that liability, in whole or in part, only
if it proves that that member is not responsible for the event giving rise

to the damage;

(g) how the information on the binding corporate rules, in particular on the
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(h)

provisions referred to in points (d), (¢) and (f) of this paragraph is
provided to the data subjects in addition to Articles 13 and 14;

the tasks of any data protection officer designated in accordance with
Article 37 or any other person or entity in charge of the monitoring
compliance with the binding corporate rules within the group of
undertakings, or group of enterprises engaged in a joint economic activity,

as well as monitoring training and complaint-handling;

(i) the complaint procedures;

(j) the mechanisms within the group of undertakings, or group of enterprises

(k)

M

engaged in a joint economic activity for ensuring the verification of
compliance with the binding corporate rules. Such mechanisms shall
include data protection audits and methods for ensuring corrective actions
to protect the rights of the data subject. Results of such verification
should be communicated to the person or entity referred to in point (h)
and to the board of the controlling undertaking of a group of
undertakings, or of the group of enterprises engaged in a joint economic
activity, and should be available upon request to the competent supervisory

authority;

the mechanisms for reporting and recording changes to the rules and

reporting those changes to the supervisory authority;

the cooperation mechanism with the supervisory authority to ensure
compliance by any member of the group of undertakings, or group of
enterprises engaged in a joint economic activity, in particular by making
available to the supervisory authority the results of verifications of the

measures referred to in point (j);

(m) the mechanisms for reporting to the competent supervisory authority any

legal requirements to which a member of the group of undertakings, or
group of enterprises engaged in a joint economic activity is subject in a
third country which are likely to have a substantial adverse effect on the

guarantees provided by the binding corporate rules; and
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(n) the appropriate data protection training to personnel having permanent or

regular access to personal data.

3. The Commission may specify the format and procedures for the exchange of
information between controllers, processors and supervisory authorities for
binding corporate rules within the meaning of this Article. Those implementing
acts shall be adopted in accordance with the examination procedure set out in
Article 93(2).

Article 48 (Transfers or disclosures not authorised by Union law)

Any judgment of a court or tribunal and any decision of an administrative
authority of a third country requiring a controller or processor to transfer or
disclose personal data may only be recognised or enforceable in any manner if
based on an international agreement, such as a mutual legal assistance treaty, in
force between the requesting third country and the Union or a Member State,

without prejudice to other grounds for transfer pursuant to this Chapter.

Article 49 (Derogations for specific situations)

1. In the absence of an adequacy decision pursuant to Article 45(3), or of
appropriate safeguards pursuant to Article 46, including binding corporate rules,
a transfer or a set of transfers of personal data to a third country or an
international organisation shall take place only on one of the following

conditions:

(a) the data subject has explicitly consented to the proposed transfer, after
having been informed of the possible risks of such transfers for the data
subject due to the absence of an adequacy decision and appropriate

safeguards;

(b) the transfer is necessary for the performance of a contract between the

data subject and the controller or the implementation of pre-contractual
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measures taken at the data subject's request;

(c) the transfer is necessary for the conclusion or performance of a contract
concluded in the interest of the data subject between the controller and

another natural or legal person;
(d) the transfer is necessary for important reasons of public interest;

(e) the transfer is necessary for the establishment, exercise or defence of legal

claims;

(f) the transfer is necessary in order to protect the vital interests of the data
subject or of other persons, where the data subject is physically or legally

incapable of giving consent;

(g) the transfer is made from a register which according to Union or Member
State law is intended to provide information to the public and which is
open to consultation either by the public in general or by any person who
can demonstrate a legitimate interest, but only to the extent that the
conditions laid down by Union or Member State law for consultation are

fulfilled in the particular case.

Where a transfer could not be based on a provision in Article 45 or 46,
including the provisions on binding corporate rules, and none of the derogations
for a specific situation referred to in the first subparagraph of this paragraph is
applicable, a transfer to a third country or an international organisation may take
place only if the transfer is not repetitive, concerns only a limited number of data
subjects, is necessary for the purposes of compelling legitimate interests pursued
by the controller which are not overridden by the interests or rights and freedoms
of the data subject, and the controller has assessed all the -circumstances
surrounding the data transfer and has on the basis of that assessment provided
suitable safeguards with regard to the protection of personal data. The controller
shall inform the supervisory authority of the transfer. The controller shall, in
addition to providing the information referred to in Articles 13 and 14, inform the

data subject of the transfer and on the compelling legitimate interests pursued.
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A transfer pursuant to point (g) of the first subparagraph of paragraph 1 shall

not involve the entirety of the personal data or entire categories of the
personal data contained in the register. Where the register is intended for
consultation by persons having a legitimate interest, the transfer shall be made

only at the request of those persons or if they are to be the recipients.

Points (a), (b) and (c) of the first subparagraph of paragraph 1 and the second
subparagraph thereof shall not apply to activities carried out by public

authorities in the exercise of their public powers.

The public interest referred to in point (d) of the first subparagraph of
paragraph 1 shall be recognised in Union law or in the law of the Member

State to which the controller is subject.

In the absence of an adequacy decision, Union or Member State law may, for
important reasons of public interest, expressly set limits to the transfer of
specific categories of personal data to a third country or an international

organisation. Member States shall notify such provisions to the Commission.

The controller or processor shall document the assessment as well as the
suitable safeguards referred to in the second subparagraph of paragraph 1 of
this Article in the records referred to in Article 30.

Article 50 (International cooperation for the protection of personal

data)

In relation to third countries and international organisations, the Commission and

supervisory authorities shall take appropriate steps to:

(a) develop international cooperation mechanisms to facilitate the -effective

enforcement of legislation for the protection of personal data;

(b) provide international mutual assistance in the enforcement of legislation for

the protection of personal data, including through notification, complaint

1921 2016 Global Legal Issues (1)



referral, investigative assistance and information exchange, subject to

appropriate safeguards for the protection of personal data and other

fundamental rights and freedoms;

(c) engage relevant stakeholders in discussion and activities aimed at furthering
international cooperation in the enforcement of legislation for the protection

of personal data;

(d) promote the exchange and documentation of personal data protection
legislation and practice, including on jurisdictional conflicts with third

countries.

Article 68 (European Data Protection Board)

1. The European Data Protection Board (the ‘Board ) is hereby established as a
body of the Union and shall have legal personality.

2. The Board shall be represented by its Chair.

3. The Board shall be composed of the head of one supervisory authority of each
Member State and of the FEuropean Data Protection Supervisor, or their

respective representatives.

4. Where in a Member State more than one supervisory authority is responsible
for monitoring the application of the provisions pursuant to this Regulation, a
joint representative shall be appointed in accordance with that Member State's

law.

5. The Commission shall have the right to participate in the activities and
meetings of the Board without voting right. The Commission shall designate a
representative. The Chair of the Board shall communicate to the Commission

the activities of the Board.

6. In the cases referred to in Article 65, the European Data Protection Supervisor
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shall have voting rights only on decisions which concern principles and rules

applicable to the Union institutions, bodies, offices and agencies which

correspond in substance to those of this Regulation.

Article 83 (General conditions for imposing administrative fines)

5. Infringements of the following provisions shall, in accordance with paragraph 2,
be subject to administrative fines up to 20 000 000 EUR, or in the case of an
undertaking, up to 4 % of the total worldwide annual turnover of the

preceding financial year, whichever is higher:

(c) the transfers of personal data to a recipient in a third country or an

international organisation pursuant to Articles 44 to 49;

Article 94 (Repeal of Directive 95/46/EC)

1. Directive 95/46/EC is repealed with effect from 25 May 2018.

2. References to the repealed Directive shall be construed as references to this
Regulation. References to the Working Party on the Protection of Individuals
with regard to the Processing of Personal Data established by Article 29 of
Directive 95/46/EC shall be construed as references to the European Data

Protection Board established by this Regulation.
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(2) 0|= 2=2 HA™MEXE| HEH =F
(USSID SPOOIS SUPPLEMENTAL PROCEDURES FOR THE COLLECTION,
PROCESSING, RETENTION, AND DISSEMINATION OF SIGNALS
INTELLIGENCE INFORMATION AND DATA CONTAINING PERSONAL
INFORMATION OF NONUNITED STATES PERSONS(Presidential Policy
Directive 28)

SECTION 5 — (U) PROCESSING

(V) Intercepted Material

5.1 (U) Forwarding of Intercepted Material. FOREIGN COMMUNICATIONS
collected by the USSS may be forwarded as intercepted to NSA/CSS,
intermediate processing faci lities, and collaborating centers for further
processing and analysis to determine whet her the communications contain

foreign intelligence.

5.2 (U) Information from nonpublic communications acquired in bulk that contain
personal information to, from, or about non-U.S. persons may be used only for

the purposes of detecting and countering:

a. (U) Espionage and other threats and activities directed by foreign powers or
their intelligence services against the United States and its interests;

b. (U) Threats to the United States and its interests from terrorism;

c. (U) Threats to the United States and its interests from the development,

possession, proliferation, or use of weapons of mass destruction;
d. (U) Cybersecurity threats;

e. (U) Th reats to U.S. or allied armed forces or other U.S or allied
personnel; and

f. (U) Transnational criminal threats, including illicit finance and sanctions
evasion related to the other purposes described above.
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Sketch map No.1: The disquted area

B Territorial Sea Line claimed by Céte d'lvoire
B Exclusive Economic Zone — Line claimed by Ghana
0 Disputed Area
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<&3H Cases, Legislation, Books & Articles, Key Activities £ LHE AJ4>

1. Legislation

(1) SRIHK7IT AZHctn| Hma] Shaurst
(Developing a Regulatory Framework for Mineral Exploitation in
the Area)

Competition law is generally acknowledged as a dynamic area of modern law,®
whose philosophy and content are evolving exceptionally quickly because of the

rapid

+ A competition or antitrust law and policy scheme was established in the United States in 1890,
through the Sherman Act, which is said to be the first antitrust law in the world. This work
continues to use the title ‘competition law’ for the body of law that prohibits anti-competitive
agreements, the abuse of market dominance and mergers that inhibit competition, except when
referring to US antitrust law.
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Developing a Regulatory
Framework for Mineral
Exploitation in the Area

Report to Members

“¥%7 of the Authority and
“ " all stakeholders

This Report contains a
draft framework for the
regulation of exploitation
activities in the Area, as
requested by the Council.
The Report is addressed
to all stakeholders and
seeks comment on the
draft framework, which
draws on the 2014
Stakeholder Survey.
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Developing a Regulatory Framework for Mineral Exploitation in the Area

Section 1: Executive summary

The purpose of this Repaort of the Legal and Technical Commission (the Commission) is
to respond to the Council’'s decision (ISBA/20/C/31, paragraph 3) by which the Council
"requested the Commission to continue its work on the regulations governing
exploitation as a matter of priority and to make available to all members of the Authority
and all stakeholders a draft framework for the regulation of exploitation as soon as
possible after the February 2016 meeting”.

This Report attempts to demonstrate the size (both depth and breadth) of the task in
formulating rules, regulations and procedures for exploitation. It is also a statement of
progress to date and indicates the immediate next steps and actions.

The Report contains the following sections:

e Section 1: Executive summary

s Section 2: Draft framework for the Exploitation Regulations’

e Section 3: Summary of the Commission’s response to Stakeholder Survey
submissions

e Section 4: Summary of high level issues

e Section 5: Draft action plan for way forward to mid-2016.

The Report was developed and finalised for immediate circulation to Members of the
Authority and all stakeholders following the February Session of the Commission, which
was held from 16 to 27 February 2015. Stakeholder groups follow the same broad
groupings that responded to the Survey and as reported by the Commission to Council
in 2014 and are considered to include: contractors, international organizations, non-
government organizations, scientific institutions and universities, private entities, and
individuals.

Responses to this Report from Members of the Authority and all stakeholders are
invited by mid-May so that the Secretariat can prepare an update for the session of the
Commission in July 2015.

The Commission will, in its Chair's Report to Council in July 2015: (i) provide a
summary of progress and next actions on the development of the Exploitation
Regulations and (ii) include a latest version of the Draft framework for the Exploitation
Regulations in an annex to the Chair's Report.

" Disclaimer: This draft regulatory framework should not to be seen as “draft regulations’. The framework is work in
progress by the Commission as it moves incrementally and in a consultative manner with Members of the Authority
and all stakeholders towards the regulations themselves.
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Developing a Regulatory Framework for Mineral Exploitation in the Area

Section 1: Executive summary

Section 2 of this Report reflects the draft framework for the Exploitation Regulations. It
currently contains 10 parts and 2 annexes. Specifically not included at this time are 4
areas: (i) the financial and payment terms mechanism; (ii) a mining inspectorate; (iii)
revenue management by the Authority and (iv) the Enterprise. The Commission will
provide further details of possible financial and payment mechanisms to Council in July
following further consideration.? No further work on the remaining 3 items is proposed at
this time. Additionally, the two annexes to the draft framework, addressing application
procedure and standard contract clauses, reflect 5 further issues that have been
identified for further work. These are: (i) dealings; (ii) annual reports; (iii) insurance; (iv)
suspension and termination of contracts and penalties and (v) revision.

Section 3 of this Report is a summary of the Commission’s response to the Stakeholder
Survey submissions. It further encourages responses from Members of the Authority
and all stakeholders to this Report by mid-May in order to further enrich the interactive
dialogue that is key to the successful development of the exploitation regulations.

Section 4 of this Report contains a brief commentary on 13 high level issues identified in
the responses to the Stakeholder Survey and the work of the Commission to date.
These issues must be addressed in the process of developing and finalising the
exploitation regulations. Once again feedback is being sought including: (i) on high level
issues that may have been omitted; (ii) on the brief commentary provided in regard to
each of the issues, and (iii) suggestions on the way these issues may be addressed in
the development of the regulatory framework.

Section 5 of this Report comprises a Draft action plan. The plan at this time is
considered appropriate to continue the further development of the regulations in a timely
manner. It is anticipated it will develop over time. The action plan is drawn directly from
the draft framework and actions have been prioritised according to when actions need
to be initiated. It is premature to consider that actions will be completed at this stage, as
many will be initiated and ongoing for some time.

The Commission recognises the importance of an open, transparent and inclusive
process in developing the exploitation framework and welcomes further stakeholder
feedback.

? It is intended that a discussion paper relating to the financial mechanism be circulated before end March 2015 to all
stakeholders for comment.
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