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Abstract

20159 9¢ 30Y, EU H33¢1¥3](European Commission)= 224 F8%7]
O]'G‘ _]—_1__9-_1_,]- /\‘]XP _"E_X]-— =X 01-7] H'cﬂ— 6]-1/\] 7@;(1—]_,] olslo 2 Oﬂlﬂ kol X]—_EE}\]FQ‘
O] =2 BERE oh= AEAE A A S (Action Plan on Building a Capital
Markets Union)& H3Esto] Alggs)] a1 Qlct, vl Ad 6Y 24, F=ro] =T
ol 23l BEU 2EE Ao =M Brexit) -571A19] AAIRH B 3= 353 EU ¢
AEAPFEH(CMU) AAof et apdo] o dEates A, @3] thd] HZrt

£& Brexit 54§ #319) m55o] tistel EU L 59, 2, ofgkejol 5 sale]
P aqgel F7hE0] AX) - AAA BRE B fAste] B st de Lol &
e %xl—é;r Aolet Ak gick. ole] EU &) CMU 34} 39139 ler*lé%ﬂ
thak AT S o5 F= ARAA T AR 9 A X8kl ol

n]z 7hsAdo] Atk HollA L ooyt e Aos Azt

oo £il= WEZAQ! AlZolA T3 (the Single Rulebook)?] 7HE-& w46}
a1, el 8 A=AA (Single Supervisory Mechanism; SSM)2}2] Ala 2k

o] 1zbsl| ®aix} ittt E3), FgRALE WAt SR ] Aol thste] =2
Ao =N SSM o] UF=A] ECB of ofgt @79 28t 1= Qs
(o]

of7|E 4= Sl WA Aol tish AEskaL, 7isdt #el Ulelld L siaet= AlAlst

1 Asen Lefterov, The Single Rulebook: Legal Issues and Relevance in the SSM Context, ECB
Legal Working Paper Series No, 15 (October 2015).
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A B, ol Fato] Mk AelnE HAFHYY vl wek HLH9) SSM O] &
ogoll 7]e1gt 5 L O AzhEm, FAlo] SSM O BLH G BATHLe]
g4 Aol lelgioma ke SEAlel Aaate] BV A 4 9lg Aom

. M &

[ —

20159 9¥ 30¢%, EU A ¥3|(European Commission)= =2 897
o|F g A d FAE FX5h7| 913k A A o] detom AU whd AEA|
Aol L= ExE k= AEAAEH AsYA|E(Action Plan on Building a
Capital Markets Union)& W#sle] Algjs] @11 Qtt? EU = AHEAAHsT
(Capital Markets Union; CMU)< g3l 7129 238 54 7|19 A2 AAlofA]

Holuh ARAE B8 AFFEL FHTFORA 7199 AFFFUS chists

LIS 53], 20199704 CMU & H#2 EU =8 A5AA9] $82 9

Sk oled=o) o o] 23l 14 1] SRS 5 L] At AdS Holrt

HIE A 69 24, F=o] IRlFEe] s EU 2EE Ao =M (Brexit) &
Al AARE H 32 5T EU 2 CMU 3ol A3 AFo] olid=ales A

u o] @S $I717H g AT AE AA|9) Fo] obd XA ol op]E A

2 European Commission, Press Release, Capital Markets Union. an Action Flan to Boost
Business Funding and Investment Financing (2015.9.30.)

3 European Commission, Press Release, £U Launches Investment Offensive to Boost Jobs and
Growth (2014.11.26.)
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o gk A2 7o) AMEATt ABH R AETh U2 97|20 St
TPse T FK) S A0E A2 259 o] AR/FES Brexit 59
5 o] meo] distel Bl SPE 37 BU S Wy 4 QSbEAE BU S

o, w2, ojgelo} F Bao] Wi Aqyel] FrhSo] HX - AAA BHEL 2§
Asto] 6% Studh Be ol Qe §X Aolet AYska gick* olo] EU <]
CMU 203} 3j9150) FgAI28lo] dig FAlgalst 229le ofs) Fm A2
AV T AR 8 A Sl GRS mE THsAlo] Arks HellAl 1 ojolrh Al

I Aoz Az
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_>a
E
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=
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Tommaso Padoa—Schioppa + 20044 EU 3]¢=19]
S S EAOEAE AL FAAAL BRAE 4T vt oln, ofF &
595 (the Single Rulebook)’ o]zt Aalgict.” Abd, Tdstzlol thet =2
= Padoa—Schioppa &] 5% o|A9] FAEFA Iyo| A5 e AIRE It & 4~ 9]

o], 53] Lamfalussy Process = SHtopol| A1 9] ATt dS}ol| gt =0]9] T=x
= A3kt © 20049 Padoa—Schioppa 013 F§-AH]AY] HokojlA Tl F4%]

2

aln

4 POLITICO Magazine, How Brexit will Change the World.: 17 top economists, foreign policy
gurus and historians look five years into the future (2016.6.25.) available at
http://www.politico, com/magazine/story/2016/06/brexit—change—europe—britain—us—poli
tics—213990 (F=: 2016.7.25.)

5 Padoa—Schioppa, "How to deal with emerging pan—European financial institutions?” The
Hague, 3 (November 2004).

6 Lamfalussy Processth 20015 3ol Ak F8FA4F AFe] FAIRES 3 EUS] A &2A
Al o] Aokst EUAREYS(EU Advisory Committee) 2]3¢1 Alexandre Lamfalussy2)
o] 52 uhA YE It Lamfalussy Processt W5 4TAIR o]Fo]A glon ZF thAl= HE9
Alggoll gE AAIE Astar ok European Commission: Lamfalussy Report (Retrieved
2011.2.11.) available at http://ec.europa. eu/finance/securities/lamfalussy/report/index_en. htm
(‘4}— HEERl 2016.7.25.)

= 1o A 5-H93](European Parliament; EP)@} 33 o]AlS](European Council; EC)7} £4
‘ﬂ*e & Akl L ARRS QlRt rhel=rRle sk, 2utAlolAE s ldElet A7)

-4 71 A]] Fas Hoksh F 3ld= ti3Ee] Farel FolebA Hr, olof Ao 2t F =]
ﬁLXﬂ o] EURol| §atols M2e HEs nhdsh, 4dAls e 5l HE e et Al
oJu]sic} European Banking Authority (EBA): Lamfalussy Review (Retrieved 2011.2.11))
O0]%  Lamfalussy Processv= 2002% 12% 39 AHE SgAR|AASYAE . ARRS-8-2] 3
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3 03k FAE WHOEA B AZelA AFHOR
S5 2y FE 77} Sk Sl ole] Bk AAA 398} 9
= BATgRe] WEA 44 W 919 o2 <lste] opE 4= 9l WA e
Yia) Qe R Sk BE, o whTAe] el dsjel WS ASY

% 0S40 A9 R ARATS] thh M 4 vk A e W Eo
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o
rr
Iy
e
2
o)
I &
r

HAFHHS B 2 27149 £H 0= =ofElo] 0T vk BU 9 F§

Aul2s Bel) sk HAIE AQKSP] 1% Almehs SHo] g A, oleiRt A
24 ol A 2, BA - A UL B BE ARSI B

1
JS T
2 S gk vl 2A] 7)old 4 9 Wk ohet Wl g AEAA
Tk

(Single Supervisory Mechanism; SSM)2} tiets] 24st

—

O 2] $=o)es)(European Central Bank; ECB)o] YslA & SSM & E3],
ECB 7} ¥ Aol gk Htoluh }A X917} gith= d= #ekeiebd =1

(Financial Services Action Plan: the Market Abuse Directive)d}t ZgEFeiAl A A =] 3]
(Prospectus Directive (2003.7.15 )) T EAFEEA A2 (Markets in Financial Instruments
Directive; MiFID) (2004.4.27.) 2 S AIX|Z(Transparency Directive (2004)) A9l F+Q
Srojalale wEa] Wi dlof Aldel gk 7%} 1d, ©|# %, Lamfalussy Process= EUS| S
7o) g PEelio] Qloid mrl olmEl SlAln BUA 58 Ealehs ABAg ANAAe)
WA ARl Bl WEe] Aol Alazsty] ffgt £k European Voice: MEPs fear
weakened role over fast—track laws (2000.12.21.) (Retrieved 2014.12.4.) available at
http://www.politico.eu/article/meps—fear—weakened—role—over—fast—track—laws/
(FFHEY: 2016.7.25.) Holrk 20119 14 195 EUARE9I¥SIE SAskL, o w2 st
ok 2 ¥ GHEY=H(European Supervisory Authorities; ESAs)®] A4S A7 46149
QRS olg A La A1) choll ARt WIElE Z1H S Siit), ESAs SRS
(European Securities and Markets Authority: ESMA), FHY2E A5 (European
Insurance and Occupational Pensions Authority: EIOPA) ¥ %2877 (European
Banking Authority; EBA)S= e},
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wof o] glold BAFN 4Y FE JE3HA B 7HsAol the ot
ofoll £ HEH AlztlA] ST e BT, SSM o] AEAr

ol tisto] sl Haz} gtrh, 53], S-gHAler B TRl AR el

II. EUHO 2 Mo A 1™ XI(The Single Rulebook)

. SsTHEM THEFERC] JHE

7718k Biet o] At 100 | F TR 2] Tl ol Rt =27t XdE o] @
I el L 2RO fAIA gHEolA 1 BRG] olfE ZE 4 & Aol &,
19994 EU 3o 84824842 (Commission Financial Services
Action Plan; FSAP) =3} 37 EU & S84l sl chest w#A412 2217} vt
AL’ 0|23t 2 5L Lamfalussy Process ¢ Lamfalussy Y L3]S 3] A

Yol FAR e o] LS Faf ool AIde] ofUd W= B2 2 E

7 FSAPw= 427l 2Eo& o|foixl EUSYs 1He] a6Alds skl figt EUS AlmzA
1999d e W7t AdYE|Qtt Communication from the Commission—Implementing the
framework for financial markets: action plan, COM (1999) 232 final.

8 20004, LamfalussyZ} 919402 Qlel Committee of Wise Meno] 7t HiiAo] #ore:
Alelel= 1404 Level 2 Lamfalussy91@3|e}t Level 3 Lamfalussy$]€3)7} A= Qi
Committee of Wise Men, [nitial Report of the Committee of Wise Men on the Regulation
of European Securities Markets, Brussels, 9 (November 2000).

0l EUQ| S&+Al thdslof 2fet =2of s&kut #Hx 2F 111



A
o,
=1

X
2
5
I
fr
oflt
1>
1
o
rE
s
rg%
ot
payy
o,
N,
9
=
r
1
Fd
i

3] Padoa—Schioppa &= BQA|7}A| % Lamfalussy Process 7} 83 &-8-%]%] 9F
QS-S A5 L0 20099 De Larosiere H1AE EU o] 4§14, 45 2

71| o] Aufjzt 2 2 5591719 Ylo] HSeE EelehdA] T8
32 94513 Yol De Larosiere HilAl= gk59] QJHL 3] d=-Eo

A AgH ez A-go] 7Fset 14 (regulations)oll <AE FofoF kil 35131
3L, A R(directives)o] B89 A, FH 2= A4 Bl sl At 2o

23} oo & QlE= wEsjof Frhs & PRSI

o B

1
i)
fo
%,
o
2
X

A §-Ho A (European Council)+~= 20099 69, De Larosiere Hil412] Aot
< 8oto] U dAARe] BE Fg7|Hef H8 5= Q= 5 dEA8dE vt

H
2ok dlo] FJstela,” ol EU 414 Aele] 44 281 5 9t $U8

9 Press Release, “EU financial services policy for the next five years,” 1P/05/1529, Brussels,
5 (December 2005).

10 Padoa—Schioppa, supra note 5.

11 The de Larosiere Group, Report by the High—level Group on Financial Supervision in the EU,
Brussels, Recommendation 10 (February 25, 2009), p.29. “In order to tackle the current
absence of a truly harmonised set of core rules in the EU, the Group recommends that:
* Member States and the European Parliament should avoid in the future legislation that

permits inconsistent transposition and application;

e the Commission and the Level 3 Committees should identify those national exceptions,
the removal of which would improve the functioning of the single financial market;
reduce distortions of competition and regulatory arbitrage; or improve the efficiency of
cross—border financial activity in the EU, Notwithstanding, a Member State should be
able to adopt more stringent national regulatory measures considered to be domestically
appropriate for safeguarding financial stability as long as the principles of the internal
market and agreed minimum core standards are respected.”

12 Id., paragraph 109,

13 European Council, Presidency Conclusions, Brussels, 18/19 (June 2009).
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Al THAIE vhelstels EU 9] ojwele Helshe Zolgiet " ojgfet &
e dAdstr] sl FHshxl A HA 22= 371 M2 FH3=F=(European
Supervisory Authorities; ESAs)9] A3l 3t 144& nlElst= Aolgl=d” 7]
& Level 3 91€43]9] Hgtof Bsto] 22 20K (Lisbon Treaty)de] W Fi=
MAEkaL, 16 ARA FZ2(technical standards)?] AeBL- 913t B A4S B2
ato] ESAs £ T3] AlgS 9t HEAly Ashe Forof oj2gct !V u}

2hA ESAs = 7180l Hahel A2 Aol Hote] T3 Aol )lelA

Aok shlaL, FHOBIe} o x| AE YRi7|He B A TUFER Y o HF,
Z Level 19] stz HE o] Ut} irt olet, E3h HAXE EU 2bdollA 71
2l o227} gt Ae-olli= A7 Level 200 alfdsh= 19 Aol
oY UHE 3l Level 1 HPFS A= TS Tdstalet. ot olzfgh a4
=& AAY2] Y] A3 (directives) FA 0= ofn] FESH= ZAolal, FA Level 1

I} Level 204 AT Q= tjHH o] ool FSAP 9} Lamfalussy Process ©|

14 Communication from the Commission — ‘European Financial Supervision,” COM (2009) 252 final.

15 Press Release, "Commission adopts legislative proposals to strengthen financial supervision
in Europe," 1P/09/1347, Brussels (September 23, 2009); Z}5= 6%3b%, GHT-80SA|AH
(European System of Financial Supervision; ESFS)2 20114 S22 88710l U35l EU
g7t AxgE EUS| T-8315-2 213k AAIRA] ESAset f-3A1 4824291 ¢3](European
Systemic Risk Board: ESRB), G##=wat sH=Q)93](Joint Committee of the European
Supervisory Authorities) 3! 7} 3]¢=te] At o g L%t Glossary: European System
of Financial Supervision (ESFS), Deutsche Bundesbank (Retrieved 2016.2.11.)

16 -3k 7)50f I3l 20K Treaty on the Functioning of the European Union: TFEU) A|290%9}
A291%= 212+ 9191%E(delegated acts)} o3& (implementing acts)ol tiall F4staL Qict,

17 o= E3|, SHAPHAA(Court of Justice of the European Union; CJEU)2] ¢l4ate Halsic)
Case 9/56 Meroni v, High Authority [1958] ECR 133,

18 Proposal for a Regulation of the European Parliament and of the Council establishing a
European Banking Authority, COM (2009) 501 final, recital 14,
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Ofelf nkAE BU WO A-goiie] =i Q7] wie] L AARte s FAlA oletal
e A7 ¢l Aolt), &, 92 A 7} Sld=59] ofdol HAA 3l
H oS ESAs o] AFA :E3} 7hol =Rl (guidelines)ol| o8] AIHA Ho=

A ol FeolA 7 se=te] ARke U i AlReA ESltks SHolA oulrt

SGUATAES w8 2ok AA viElE 93k 20099 ¥ X3 (Omnibus
Directive) ol 1 &S A& Wl o1 lEnP? 7]29] 7o) nE i 23

o] sld=te]l 215 A8 753t 118 (regulations) F4] o0& =0} A=t
A7t A2 Fel tialik = EU 2Hde] A7 A1t o], > o] Af-ol= &
Holsls Ao diiE o e ARG A 71l Bt 2oK(Treaty
on the Functioning of the European Union; TFEU) A|114%5 ¥-83}o] Level
| W92 74 (regulations) B2 sielao] A Agela ok, AT A
Al Btell A EU aietelsl= 372k o] Lamfalussy Process of wheh 223t ©]

Y2AG 478 AR, AR BES wgehs YB9IU) FYL 1 Gt

m‘l‘

o3t =20 7 Z715190 a1, ESAs 9] 7tolEekelat Hal(recommendations)E Al
S S7HMIE BT &, Ad a7t 26 B0k EU AW 11 7 9531

d, SR ARE A Jt 2] FAHA R JAE Ak 2

0.

rr

19 Article 16 of the ESAs regulations; Article 16 to 18 of Regulation (EU) No. 1092/2010,

20 Proposal for a directive of the European Parliament and of the Council amending Directives

1998/26/EC, 2002/87/EC, 2003/6/EC, 2003/41/EC, 2003/71/EC, 2004/39/EC, 2004/109/EC,

2005/60/EC, 2006/48/EC, 2006/49/EC, and 2009/65/EC in respect of the powers of the

Buropean Banking Authority, the European Insurance and Occupational Pensions Authority

and the European Securities and Markets Authority, COM (2009) 576 final.

of| AT Directives 2006/48/EC, 2006/49/EC, 2004/39/EC % 2003/6/EC 50| ++4(regulations)

O thA=|SITE

22 E3], Regulation (EU) No. 648/2012.

23 oA HeAEA A (the Capital Requirements Directive; CRD; Directive 2013/36/EU)x}t
FBAREEAAIR] I(MIFID II; Directive 2014/65/EU) 5-& TFEU A53%7} AZl(directive)o]]
ofeles Aolal Q= WhH, 2t o6 ool tigk EU XH4 Mz Al Bled=o] HEo

OJRBRIES ASH SUEleRE 1 AR SI91E tollA] Eelo] QISR AL14%e] A F11 Sic,

2

—_
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o] oz} theo] Ijd=e] U oR EAfstE HAIE EU AHde] A= gk
2ol =3t

=, ol S =ofol disl ok v GIE A2 obt Bvx
AL st 7]zl sl Rifo] 927k Q=] T em 2 Fate
Level 1 &4 3lz]x8(opt—out clause)¥} s+ =& (derogation clause)o] 4|

A oA AR AE 1Y oldt FAE Ve & 4 ks Aok

701-33 5
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A1 vloh o] HATFATS AR h2 UEAC] X91F 7hd WP o]Ro]
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1= a2 Holol) Wt Mol FASIAL YA, FATANY Level 1

24 Financial Times Editorial, "Blocking the way to bank stability’ (August 2, 2011) available at
http://www.ft.com/cms/s/0/bd77bd7a—bd39—11e0—9d5d—00144feabdcO. html#axzz4Gk1acA
ND, (HFEd: 2016.7.28,)

25 oA Directive 2013/36/EU: Regulation (EU) No. 575/2013; Regulation (EU) No. 575/2013
A|458%; The proposal for a regulation of the European Parliament and of the Council on

structural measures improving the resilience of EU credit institutions, COM (2014) 43 final
ANz S
1=,

01 EUQ| S&Al thsiof 2ot =2 St Bx & 115



Qo= 7 7Fo] I @ A}EX] R (Capital Requirements Directive; CRD)o|Y &
QA FA (Capital Requirements Regulation: CRR)?® SH}= #A ¢ 339
5hH, ESAs & Aohe ZF HE=79] ARlqto] Ashe vl w2 zzho] 2|5
HR}F FAFSITRAL & 4= Qlt}, 53], 724 Ayt A1z A2yelA sie A=
o] e} T1of wE Y [o

oS AL gl 2R B 4 glon ? o] Hhow Tqrgyel dRE 14
She 21 OFU AT ESAs 2 g $lo] ’
o} o] §-9]3]= De Larosiere HiAl0] A1) wel 2§ F5of tiste] 7153t
gk A M (directives) 2 th= 14 (regulations) ol o7t HA1E 2422 Ades)
=4, ol= ol AEE EU 29| tjFie] =27} 7} 3= A== o8&
7|l A3 AEE o] o5& stofw d¥le oFE FuA skl E= ougith
FolETE olzet WAlE S 4 de=ES wuliHE Al - AWEske] AR
(directives)o] goh= W& REgsh= 447 AAE A La glo] ARV 54
S 7L o A HJAHTFEU A|288=). Z2ut the o= A3 +f
gl F-Eo = Qe FFo| v wE SHE Sk, A4, EU 9F G-HARHAY
T4(Court of Justice of the European Union; CJEU)= 4254 (European
Community) ] 237] AEARE A 4o F-2of sl 2=2o]3ict, 53],

CIEU & A3 2742 358 29 A0 AHHe AL ezo= Ags @

(0]

B APE At gl

i

1
ol
rr
ol
18
L
O
N
(P
=
EE'

26 Directive 2013/36/EU and Regulation (EU) No. 575/2013.

27 FESHAIEHESMA), FHEAATISH(EIOPA) 2 S8 (EBA). 2456 3£,

28 Level 1 ©A/0 alidsh= A1 Fa2] agfioll s T3 EBASF ESMAZF & o3hs et
AL ol At o] X kS HeopdE Aoy AZIECE  Directive 2013/36/EU, Regulation (EU)
No. 575/2013, Directive 2002/87/EC, Directive 2007/64/EC, Regulation (EC) No.
1781/20086, Directive 2014/49/EU, Directive 2014/59/EU, Directive 2014/65/EU, Regulation
(EU) No, 600/2014, Directive 2014/57/EU, Regulation (EU) No. 596/2014, Regulation (EC)
No. 1060/2009, Directive 2011/61/EU, Directive 2009/65/EC, Regulation (EU) No.
236/2012, Regulation (EU) No. 648/2012, Directive 97/9/EC, Directive 98/26/EC, Directive
2003/71/EC, Directive 2004/109/EC, Directive 2001/34/EC and Directive 2002/47/EC.,

29 Directive 2005/60/EC, Directive 2002/65/EC and Directive 2009/110/EC.
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1 QL Wk ofUe} o2igh ofj9]o] H9lE wE Ukl Yenk ol T sAlelA

b

1olE) 3 gl ok 7be] 9 Aojo] digt . 2w Hgela ol Ee §
Hol7} HEAL X\ (directives)®] BALCR ABIIL Y= 1% FETA F AFE
o] 71 AJhe] QlojA] 7k 5]iste] Afuke ATHAO R HAISIL Qi Ao® ol

9,32 o] o 2R 2 A (Deposit Guarantee Scheme Directive)™? JH()
CRD & $4sk= ®|3P*o] gjm2Ql o2} & Ao},

@ s9=e] At Agd

Level 1 ¥5& 2 wa1¢le] %2 wsla Qe 1 5 Qi 4ds] 74
Aol A M2 EOE ofRoldl A9E Ql=t| o] %9 7 slgiwe] At A

B AFHAQl Ao Tt AT AT CRR& AH 0% 2§l 74

ol A|gt 1 BAE Wsly] Slsto] mash Wl WelAl 7t o) PEGRe o9
3t At AeAS WA Hek S oleldt BlEl AF Agol sFsdt FAole}
AAekE F71% 5 A ARl 4asl] el 2t Sl ofFt =
Fo| o327} Washrha kgl Qi CIEU o WS BME o185 9
o}.% QIBU 7} oju] A% G402 X|2g uiel Zo] EU o B4 74l 7L gty
Slo} pesto] BT ARG e 5 Y WHS Hofat A9, I 714
© I AR BEelw 1 o] 913) Sl AEst TR WA Y

30 Case 152/84 Marshall [1986] ECR 723, paragraph 46; Case 103/88 Fratelli Costanzo [1989]
ECR 1839, paragraph 29; Case C—144/04 Mangold [2005] ECR 1-9981, paragraph 75—77.

31 Craig, The Legal Eftect of Directive.” Policy, Rules and Exceptions, European Law Review 3
(2009), pp.349-177.

32 For example, the Consumer Credit Directive (Directive 2008/48/EC).

33 Directive 2009/14/EC and, in particular, the amended Article 7.

34 The annexes to Directive 2006/48/EC,

35 oA 98171 (risk weight)@] 24 o] St Regulation (EU) No, 575/2013 A|124% A2,
1642 A43},

36 Case C—367/09 SGS Belgium and others [2010] ECR I-10761, paragraph 33.
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37 Case C—60/02 Criminal proceedings against X [2004] ECR I-00651, paragraph 61—63.
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‘S|t A AEHH(Options and National Discretions)’ of] st 5 A 2224 (2009.6.10.)
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40 Case C—427/12 Biocides [not yet published in the ECR], paragraph 40,
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42 Case C—427/12 Biocides, paragraph 40.
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Fgojzl lolgl= nlga} =gto] Qlt) Lelieveldt, Herman & Princen, Sebastiaan, The
Politics of the European Union, Cambridge University Press., 2011, p.271; Hatzopoulos,
Vassilis, Regulating Services in the European Union, Oxford University Press., 2012,
p.325.

45 Case C—270/12 United Kingdom v, Parliament and Council,

46 Id., paragraph 45 and 53,
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50 Directive 2014/59/EU, in particular Article 5(7) and 17(8).
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52 Article 31(1)(a) of Regulation (EU) No. 806/2014 as well as Articles 8(3) and 12(3).
53 Case 106/77 Simmenthal [1978] ECR 629, paragraph 21,
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57 Lenaerts and Van Nuffel, supra note 54, p.128; Crig, EU Administrative Law, 379 (2nd
ed. Oxford Univ. Press, 2012).

58 Lenaerts and Van Nuffel, supra note 95, p.129.

59 "These community powers exclude the possibility of concurrent powers on the part of
Member States, since any steps taken outside the framework of the community
institutions would be incompatible with the unity of the common market and the uniform
application of community law." Case 22/70 Commission v. Council [1971] ECR 263,
paragraph 31,

60 Regulation (EC) No. 1060/2009.

61 Article 28 of Regulation (EU) No. 236/2012 and Article 40 of Regulation (EU) No.
600/2014,
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66 COM (2012) 510 final,

67 Id

68 European Council Conclusions, Brussels (October 19, 2012).
69 Article 4(3) of Regulation (EU) No. 1024/2013.

70 COM (2012) 510 final,

71 Recital 32 of the Regulation (EU) No. 1024/2013.

01. EUS| 2874 Tieisloll st 0| Sam Hxl mx | 27



2. FESA2/(ECB)2| =Y Z=2t sl&E=0]| et Xz

SSM F4-& ECB 7} @ 24| £923t 7§72 (significant institutions)o] thafAlqt
220l A=Ak Akl ° £33 F-87]138(ess significant institutions)f]
el 549 Alghe 2 5eks fates Ashar glet.”? EU Jai9leisle] ¢t
=, g2 ECB = EU duje] e Fg7de] dis) d=d= dAkska, 7dE 3
%- ECB ] =252 s 3391 2|l
o|PYF-5 PgsheS sk ldeh” et SSM 42 FEF & ECB 71 EU 9
= G578 tigte] 5219 (authorization)—5%1¢] H3](withdrawal) Z3—
oF A2 Aol 5 9l AZol| ¥Rt $A19) B7Hd T (assessment)2h= T+ 7HA] A5

of cshAEr MAH B PEshEs aka sk

Al
1o
g\l
1
O
flo
=
@)
os)
1o
ko
ox!
o
%0
rr
oY, o

+ ECB7} ofete] HE frEYFel #aste] be=e(Joint Supervisory
Teams)©] A|QTet 7HEA4S Aesict

72 Article 6 of Regulation (EU) No. 1024/2013.

73 COM (2012) 511 final, Article 5(2).

74 Article 6(5)(c) of Regulation (EU) No. 1024/2013; Article 6(5)(a) and Article 7(1) of the
Council Regulation (EU) No. 1024/2013. & =23t &§7|less significant institutions)-2
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82 Decision (EU) 2015/656.
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84 Regulation (EU) No. 575/2013, 726 2=

85 o7t Article 66(3a) of Regulation (EU) No 806/2014; Council Implementing Regulation
(EU) No 2015/81.

86 Regulation (EU) No. 648/2012.

87 Recital 28 and Article 1 of Regulation (EU) No. 1024/2013.

88 Article 54 of Regulation (EU) No. 909/2014,
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89 Article 4(3) of Regulation (EU) No. 1024/2013.

90 Case C—389/08 Base and others [2010] I-09073, paragraph 22—31; Case C—216/05
Commission v, Ireland [2006] ECR I-10787, paragraph 25,

91 Case C—188/89 Foster, paragraph 16—22.
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=t} Decision 98/415/EC,
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98 Commission Implementing Regulation (EU) No. 680/2014.

99 Commission Delegated Regulation (EU) No. 241/2014.

100 Commission Implementing Regulation (EU) No, 1423/2013.
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102 Article 94(2) of Directive 2013/36/EU.
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<2HH Cases, Legislation, Books & Articles, Key Activities £2 LHE AJ{>

1. CASES

Case 9/56 Meroni v High Authority [1958] ECR 133

Case 22/70 Commission v. Council [1971] ECR 263

Case 106/77 Simmenthal [1978] ECR 629

Case 8/81 Becker [1982] ECR 53

Case 152/84 Marshall [1986] ECR 723

Case 103/88 Fratelli Costanzo [1989] ECR 1839

Case C-366/88 France v. Commission [1990] 1-03571

Case C-188/89 Foster [1990] ECR 1-3313

Case C-491/01 British American Tobacco (Investments) and Imperial Tobacco
[2002] ECR 1-11453

Case C-60/02 Criminal proceedings against X [2004] ECR 1-00651

Case C-144/04 Mangold [2005] ECR 1-9981

Case C-178/05 Commission v. Greece [2007] ECR I-4185

Case C-216/05 Commission v. Ireland [2006] ECR 1-10787

Joined cases C-37 and 58/06 Viamex [2008] ECR 1-00069

Case C-304/08 Plus Warenhandelsgesellschaft [2010] ECR 1-217

Case C-389/08 Base and others [2010] ECR 1-09073

Case C-367/09 SGS Belgium and others [2010] ECR 1-10761

Case C-602/10 SC Volksbank Romaania [not yet published in the ECR]

Case C-169/12 TNT Express Worldwide [not yet published in the ECR]

Case C-270/12 United Kingdom v. Parliament and Council [not yet published in
the ECR]

Case C-427/12 Biocides [not yet published in the ECR]

Case C-507/13 United Kingdom v. Parliament and Council [not yet decided]
Opinion of AG Cruz Villaléon in Case C-427/12 Biocides [not yet published in
the ECR]

Opinion of AG Kokott in Case C-583/11 Inuit Tapiriit Kanatami and others v
Parliament and Council [not yet published in the ECR]
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2. LEGISLATION
(1) OECD(Organization for Economic Co—operation and

Development; ZHMg2i7Het7|7)
C(2015)85: Recommendation of the Council on Guidelines on Corporate Governance

of State-Owned Enterprises (2015.7.8.)
C(2015)84: Recommendation of the Council on Principles of Corporate Governance

(2015.7.8.)
C(2015)56/REV1: Recommendation of the Council on the Policy Framework for

Investment (2015.5.13.)
) - ECB(European Central Bank;

(2) EU(European Union; Szt

FEHEY2Y)
Guideline (EU) 2015/856 of the European Central Bank of 12 March 2015
laying down the principles of an Ethics Framework for the Sing Supervision

Mechanism (ECB/2015/12), OJ L 135, 2.6.2015, p.29
Decision (EU) 2015/530 of the European Central Bank of 11 February 2015 on

the methodology and procedures for the determination and collection of data
regarding fee factors used to calculate annual supervisory fees (ECB/2015/7), OJ

L 84, 28.3.2015, p.67
Regulation (EU) 2015/534 of the European Cental Bank of 17 March 2015 on
information (ECB/2015/13), OJ L 86,

reporting of supervisory financial

31.3.2015, p.13
Commission Decision of 28.1.2014 rejecting the draft implementing technical

standards to amend Implementing Regulation (EU) No. 1247/2012 laying down
implementing technical standards with regard to the format and frequency of

trade reports to trade repositories under Regulation (EU) No. 648/2012
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Commission Delegated Regulation (EU) No. 231/2013 of 19 December 2012
supplementing Directive 2011/61/EU of the European Parliament and of the

Council with regard to exemptions, general oerating conditions, depositaries,

leverage, transparency and supervision, OJ L 83, 22.3.2013, p.1

Commission Delegated Regulation (EU) No. 241/2014 of 7 January 2014
supplementing Regulation (EU) No. 575/2013 of the European Parliament and
of the Council with regard to regulatory technical standards for Own Funds
requirements for institutions, OJ L 74, 14.3.2014, p.8

Commission Implementing Regulation (EU) No. 1423/2013 of 20 December
2013 laying down implementing technical standards with regard to disclosure of
own funds requirements for institutions according to Regulation (EU) No.
575/2013 of the European Parliament and of the Council, OJ L 355,
31.12.2013, p.60

Commission Implementing Regulation (EU) No. 591/2014 of June 2014 on the
extension of the transitional periods related to own funds requirements for
exposures to central counterparties in Regulation (EU) No. 575/2013 and
Regulation (EU) No. 648/2012 of the European Parliament and of the Council,
OJ L 165, 4.6.2014, p.31

Commission Implementing Regulation (EU) No. 650/2014 of 4 June 2014 laying

down implementing technical standards with regard to the format, structure,
contents list and annual publication date of the information to be disclosed by
competent authorities in accordance with Directive 2013/36/EU of the European
Parliament and of the Council, OJ L 185, 25.6.2014, p.1

Commission Implementing Regulation (EU) No. 680/2014 of 16 April 2014
laying down implementing technical standards with regard to supervisory
reporting of institutions according to Regulation (EU) No. 575/2013 of the
European Parliament and of the Council, OJ L 191, 28.6.2014, p.1

Commission Delegated Regulation (EU) No. 2015/61 of 10 October 2014 to
supplement Regulation (EU) No. 575/2013 of the European Parliament and the
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Council with regard to liquidity coverage requirement for Credit Institutions, OJ
L 11, 17.1.2015, p.1

- Commission Delegated Regulation (EU) No. 2015/63 of 21 October 2014
supplementing Directive 2014/59/EU of the European Parliament and of the
Council with regard to ex ante contributions to resolution financing arrangements,
OJ L 11, 17.1.2015, p.44

- Council Decision 98/415/EC of 29 June 1998 on the consultation of the
European Central Bank by national authorities regarding draft legislative
provisions, OJ L 189, 3.7.1998, p.42

Council Implementing Regulation (EU) 2015/81 of 19 December 2014 specifying
uniform conditions of application of Regulation (EU) No. 806/2014 of the
European Parliament and of the Council with regard to ex ante contributions to
the Single Resolution Fund, OJ L 15, 22.1.2015, p.1

Council Regulation (EC) No. 1/2003 of 16 December 2002on the
implementation of the rules on competition laid down in Articles 81 and 82 of
the Treaty, OJ L 1, 4.1.2003, p.1

Council Regulation (EU) No. 1024/2013 of 15 October 2013 conferring specific
tasks on the European Central Bank concerning policies relating to the
prudential supervision of credit institutions, OJ L 287, 29.10.2013, p.63

Decision (EU) 2014/477 of the European Central Bank of 2 July 2014 on the
provision to the European Central Bank of supervisory data reported to the national
competent authorities by the supervised entities pursuant to Commission Implementing
Regulation (EU) No. 680/2014 (ECB/2014/29), OJ L 214, 19.7.2014, p.34

Decision (EU) 2015/656 of the European Central Bank of 4 February 2015 on
the conditions under which credit institutions are permitted to include interim
or year-end profits in Common Equity Tier 1 capital in accordance with
Article 26(2) of Regulation (EU) No. 575/2013 (ECB/2015/4), OJ L 107,
25.4.2015, p,76
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- Directive 97/9/EC of the European Parliament and of the Council of 3 March
1997 on investor-compensation schemes, OJ L 84, 26.3.1997, p.22

- Directive 98/26/EC of the European Parliament and of the Council of 19 May
1998 on settlement finality in payment and securities settlement systems, OJ L
166, 11.6.1998, p.45

- Directive 2001/34/EC of the European Parliament and of the Council of 28 May
2001 on the admission of securities to official stock exchange listing and on
information to be published on those securites, OJ L 184, 6.7.2001, p.1

- Directive 2002/47/EC of the European Parliament and of the Council of 6 June
2002 on financial collateral arrangements, OJ L 168, 27.6.2002, p.43

- Directive 2002/65/EC of the European Parliament and of the Council of 23
September 2002 concerning the distance marketing of consumer financial
services and amending Council Directive 90/619/EEC and Directives 97/7/EC
and 98/27/EC, OJ L 271, 09.10.2002, p.16

- Directive 2002/87/EC of the European Parliament and of the Council of 16
December 2002 on the supplementary supervision of credit institutions,
insurance undertakings and investment firms in a financial conglomerate and
amending Council Directives 73/239/EEC, 79/267/EEC, 92/49/EEC, 92/96/EEC,
93/6/EEC and 93/22/EEC, and Directives 98/78/EC and 2000/12/EC of the
European Parliament and of the Council, OJ L 35, 11.2.2003, p,1

- Directive 2003/6/EC of the European Parliament and of the Council of 28
January 2003 on insider dealing and market manipulation (market abuse), OJ L
96, 12.4.2003, p.16

- Directive 2003/71/EC of the European Parliament and of the Council of 4
November 2003 on the prospectus to be published when securities are offered
to the public or admitted to trading and amending Directive 2001/34/EC, OJ L
345, 31.12.2003, p.64
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Directive 2004/39/EC of the European Parliament and of the Council of 21
April 2004 on markets in financial instruments amending Council Directives
85/611/EC and 93/6/EEC and Directive 2000/12/EC of the European Parliament
and of the Council and repealing Council Directive 93/22/EEC, OJ L 145,
30.4.2004, p.1

Directive 2004/109/EC of the European Parliament and of the Council of 15
December 2004 on the harmonisation of transparency requirements in relation to
information about issuers whose securities are admitted to trading on a regulated
market and amending Directive 2001/34/EC, OJ L 390, 31.12.2004, p.38

Directive 2005/60/EC of the European Parliament and of the Council of 26
October 2005 on the prevention of the use of the financial system for the

purpose of money laundering and terrorist financing, OJ L 309, 25.11.2005, p.15

Directive 2006/48/EC of the European Parliament and of the Council of 14 June
2006 relating to the taking up and pursuit of the business of credit institutions
(recast), OJ L 177, 30.6.2006, p.1

Directive 2006/49/EC of the European Parliament and of the Council of 14 June
2006 on the capital adequacy of investment firms and credit institutions (recast),
OJ L 177, 30.6.2006, p.201

Directive 2007/64/EC of the European Parliament and of the Council of 13
November 2007 on payment services in the internal market amending Directives
97/7/EC, 2002/65/EC, 2005/60/EC and 2006/48/EC and repealing Directive
97/5/EC, OJ L 319, 5.12.2007, p.1

Directive 2008/48/EC of the European Parliament and of the Council of 23
April 2008 on credit agreements for consumers and repealing Council Directive
87/102/EEC, OJ L 133, 22.5.2008, p.66

Directive 2009/14/EC of the European Parliament and of the Council of 11
March 2009 amending Directive 94/19/EC on deposit-guarantee schemes as
regards the coverage level and the pay-out delay, OJ L 68, 13.3.2009, p.3
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Directive 2009/65/EC of the European Parliament and of the Council of 13 July

2009 on the coordination of laws, regulations and administrative provisions
relating to undertakings for collective investment in transferable securities
(UCITS), OJ L 302, 17.11.2009, p.32

Directive 2009/110/EC of the European Parliament and of the Council of 16
September 2009 on the taking up, pursuit and prudential supervision of the
business of electronic money institutions amending Directives 2005/60/EC and
2006/48/EC and repealing Directive 2000/46/EC, OJ L 267, 10.10.2009, p.7

Directive 2011/61/EU of the European Parliament and of the Council of 8 June
2011 on Alternative Investment Fund Managers and amending Directives
2003/41/EC and 2009/65/EC and Regulations (EC) No 1060/2009 and (EU) No
1095/2010, OJ L 174, 1.7.2011, p.1

Directive 2013/36/EU of the European Parliament and of the Council of 26
June 2013 on access to the activity of credit institutions and the prudential
supervision of credit institutions and investment firms, amending Directive
2002/87/EC and repealing Directives 2006/48/EC and 2006/49/EC, OJ L 176,
27.6.2013, p.338

Directive 2014/49/EU of the European Parliament and of the Council of 16
April 2014 on deposit guarantee schemes, OJ L 173, 12.6.2014, p.149

Directive 2014/57/EU of the European Parliament and of the Council of 16
April 2014 on criminal sanctions for market abuse (market abuse directive), OJ
L 173, 12.6.2014, p.179

Directive 2014/59/EU of the European Parliament and of the Council of 15
May 2014 establishing a framework for the recovery and resolution of credit
institutions and investment firms and amending Council Directive 82/891/EEC,
and Directives 2001/24/EC, 2002/47/EC, 2004/25/EC, 2005/56/EC, 2007/36/EC,
2011/35/EU, 2012/30/EU and 2013/36/EU, and Regulations (EU) No 1093/2010
and (EU) No 648/2012, of the European Parliament and of the Council, OJ L
173, 12.6.2014, p.190
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Directive 2014/65/EU of the European Parliament and of the Council of 15

May 2014 on markets in financial instruments and amending Directive
2002/92/EC and Directive 2011/61/EU, OJ L 173, 12.6.2014, p.349

Regulation (EC) No 1781/2006 of the European Parliament and of the Council
of 15 November 2006 on information on the payer accompanying transfers of
funds, OJ L 345, 8.12.2006, p.1

Regulation (EC) No 1060/2009 of the European Parliament and of the Council
of 16 September 2009 on credit rating agencies, OJ L 302, 17.11.2009, p.1

Regulation (EU) No 1092/2010 of the European Parliament and of the Council
of 24 November 2010 on European Union macro-prudential oversight of the
financial system and establishing a European Systemic Risk Board, OJ L 331,
15.12.2010, p.1

Regulation (EU) No 1093/2010 of the European Parliament and of the Council
of 24 November 2010 establishing a European Supervisory Authority (European
Banking Authority), amending Decision No 716/2009/EC and repealing
Commission Decision 2009/78/EC, OJ L 331, 15.12.2010

Regulation (EU) No 1094/2010 of the European Parliament and of the Council of 24
November 2010 establishing a European Supervisory Authority (European Insurance
and Occupational Pensions Authority), amending Decision No 716/2009/EC and
repealing Commission Decision 2009/79/EC, OJ L 331, 15.12.2010, p. 48

Regulation (EU) No 1095/2010 of the European Parliament and of the Council
of 24 November 2010 establishing a European Supervisory Authority (European
Securities and Markets Authority), amending Decision No 716/2009/EC and
repealing Commission Decision 2009/77/EC, OJ L 331, 15.12.2010, p. 84

Regulation (EU) No. 182/2011 of the European Parliament and of the Council
of 16 February 2011 laying down the rules and general principles concerning
mechanisms for control by Member States of the Commission's exercise of

implementing powers, OJ L 55, 28.2.2011, p.13
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- Regulation (EU) No 236/2012 of the European Parliament and of the Council of
14 March 2012 on short selling and certain aspects of credit default swaps, OJ
L 86, 24.3.2012, p.1

- Regulation (EU) No 648/2012 of the European Parliament and of the Council of
4 July 2012 on OTC derivatives, central counterparties and trade repositories,
OJ L 201, 27.7.2012, p.1

- Regulation (EU) No 575/2013 of the European Parliament and of the Council of
26 June 2013 on prudential requirements for credit institutions and investment
firms and amending Regulation (EU) No 648/2012, OJ L 176, 27.6.2013, p.1

- Regulation (EU) No 1022/2013 of the European Parliament and of the Council
of 22 October 2013 amending Regulation (EU) No 1093/2010 establishing a
European Supervisory Authority (European Banking Authority) as regards the
conferral of specific tasks on the European Central Bank pursuant to Council
Regulation (EU) No 1024/2013, OJ L 287, 29.10.2013, p.5

- Regulation (EU) No 468/2014 of the European Central Bank of 16 April 2014
establishing the framework for cooperation within the Single Supervisory
Mechanism between the European Central Bank and national competent

authorities and with national designated authorities (SSM  Framework
Regulation) (ECB/2014/17) OJ L 141, 14.5.2014, p.1

- Regulation (EU) No 596/2014 of the European Parliament and of the Council of
16 April 2014 on market abuse (market abuse regulation) and repealing
Directive 2003/6/EC of the European Parliament and of the Council and
Commission Directives 2003/124/EC, 2003/125/EC and 2004/72/EC, O] L 173,
12.6.2014, p.1

- Regulation (EU) No 600/2014 of the European Parliament and of the Council of
15 May 2014 on markets in financial instruments and amending Regulation
(EU) No 648/2012, OJ L 173, 12.6.2014, p.84

- Regulation (EU) No 806/2014 of the European Parliament and of the Council of
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15 July 2014 establishing uniform rules and a uniform procedure for the

resolution of credit institutions and certain investment firms in the framework
of a Single Resolution Mechanism and a Single Resolution Fund and amending

Regulation (EU) No 1093/2010, OJ L 225, 30.7.2014, p.1

- Regulation (EU) No 909/2014 of the European Parliament and of the Council of
23 July 2014 on improving securities settlement in the European Union and on
central securities depositories and amending Directives 98/26/EC and
2014/65/EU and Regulation (EU) No 236/2012, OJ L 257, 28.8.2014, p.1

(3) 10SCO (International Organization of Securities
Commissions; ZHISHZ2|2I3])

- Resolution 3/2015: Resolution on IOSCO's Strategic Direction from 2016 to
2020 and on Funding the Strategic Direction from 2016 to 2020

- Resolution 1/2015: Resolution to amend the IOSCO By-laws regarding Standard
Setting and Related Activities
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4. KEY ACTIVITIES

(1) UNCITRAL(United Nations Commissions on International Trade
Law; =H[&7{2HH 2 24S])

Working Group VI (Security Interest)

- 28th session, 12-16 October 2015, Vienna

* A/CN.9/865 - Report of Working Group VI (Security Interests) on the work of
its twenty-eighth session

* A/CN.9/WG.VI/WP.64 - Annotated provisional agenda

* A/CN.9/WG.VI/WP.65 - Draft Model Law on Secured Transactions

* A/CN.9/WG.VI/WP.65/Add.1 - Draft Model Law on Secured Transactions

* A/CN.9/WG.VI/WP.65/Add.2 - Draft Model Law on Secured Transactions

* A/CN.9/WG.VI/WP.65/Add.3 - Draft Model Law on Secured Transactions

* A/CN.9/WG.VI/WP.65/Add.4 - Draft Model Law on Secured Transactions

* A/CN.9/WG.VI/WP.66 - Draft Guide to Enactment of the draft Model Law on
Secured Transactions

* A/CN.9/WG.VI/WP.66/Add.1 - Draft Guide to Enactment of the draft Model
Law on Secured Transactions

* A/CN.9/WG.VI/WP.66/Add.2 - Draft Guide to Enactment of the draft Model
Law on Secured Transactions

* A/CN.9/WG.VI/WP.66/Add.3 - Draft Guide to Enactment of the draft Model
Law on Secured Transactions

* A/CN.9/WG.VI/WP.66/Add.4 - Draft Guide to Enactment of the draft Model

Law on Secured Transactions

- 27th session, 20-24 April 2015, New York
* A/CN.9/836 - Report of Working Group VI (Security Interests) on the work of
its twenty-seventh session
* A/CN.9/WG.VI/WP.62 - Annotated provisional agenda
* A/CN.9/WG.VI/WP.63 - Draft Model Law on Secured Transactions
* A/CN.9/WG.VI/WP.63/Add.1 - Draft Model Law on Secured Transactions
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* A/CN.9/WG.VI/WP.63/Add.2 - Draft Model Law on Secured Transactions
* A/CN.9/WG.VI/WP.63/Add.3 - Draft Model Law on Secured Transactions
* A/CN.9/WG.VI/WP.63/Add.4 - Draft Model Law on Secured Transactions

(2) OECD(Organization for Economic Co—operation and
Development; ZAXE2I747|71)

(D Corporate Governance

- G20 Leaders endorse G20/OECD Principles of Corporate Governance (2015.11.16.)
* 16 November 2015, Antalya - G20 Leaders today endorsed the new global
standards on corporate governance that will help policy makers to evaluate and
improve their national corporate governance frameworks with a view to

promote market-based financing and to boost long-term investment.

- New G20/OECD Principles of Corporate Governance to promote trust and
improve the functioning of capital markets in Asia (2015.10.29.)

* As part of continuing efforts to support market confidence and business integrity,
the OECD has launched in Asia a new set of corporate governance principles

that were endorsed at the G20 Finance Ministers meeting in September 2015.

- OECD-Asian Corporate Governance Roundtable and launch in Asia of new
G20/OECD Principles of Corporate Governance (2015.10.26.)

* Co-hosted by the Securities and Exchange Commission of Thailand (SEC), the
Stock Exchange of Thailand (SET), and the Thai Institute of Directors (IOD) in
partnership with the Government of Japan, the OECD-Asian Corporate Governance
Roundtable is a unique platform for commitment by senior officials, regulators,
and practitioners - including international and regional institutions and academics -

to improving corporate governance in Asia.

- New G20/OECD Principles of Corporate Governance will promote trust and
improve functioning of financial markets (2015.9.5.)

* The G20/OECD Principles of Corporate Governance provide recommendations

for national policymakers on shareholder rights, executive remuneration, financial

disclosure, the behaviour of institutional investors and how stock markets should

function.
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- China signs cooperation agreements with OECD and joins OECD Development
Centre (2015.7.1.)
* In a historic visit by Chinese Premier Li Keqiang to the OECD in Paris, the

People’s Republic of China today decided to enhance longstanding collaboration
with the OECD and to join the OECD Development Centre.

- OECD Ministers reinforce importance of investment for strong, green and
inclusive growth (2015.6.4.)
* The OECD’s Annual Meeting at Ministerial Level reinforced member

governments’ support across a broad range of key OECD work.

@ Finance

The transition in the Mexican pensions system to one based on individual
defined contribution accounts has increased its financial sustainability
(2015.10.15.)
* The reforms to the pensions system in Mexico, especially the introduction of a
system of individual defined contribution accounts, have significantly improved

the system’s financial sustainability.

Climate financing momentum builds (2015.10.7.)

* Public and private finance mobilised by developed countries for climate action
in developing countries reached USD 62 billion in 2014, up from USD 52
billion in 2013 and making an average of USD 57 billion annually over the
2013-14 period, according to a new OECD study in collaboration with Climate
Policy Initiative (CPI).

- OECD presents outputs of OECD/G20 BEPS Project for discussion at G20
Finance Ministers meeting (2015.10.5.)

* The OECD presented today the final package of measures for a comprehensive,

coherent and co-ordinated reform of the international tax rules to be discussed

by G20 Finance Ministers at their meeting on 8 October, in Lima, Peru.

Household disposable income has outpaced GDP growth for the OECD area
since 2007 (2015.9.15.)

* Growth in household disposable income has, on average, outpaced the rise in
GDP for the OECD area since the onset of the financial crisis in 2007,
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according to the OECD.

Low interest rates threaten solvency of pension funds and insurers (2015.6.23.)

* The current low interest rate environment poses a significant risk for the
long-term financial viability of pension funds and insurance companies, as they
seek to generate sufficient returns to meet promises, according to a new OECD

report.

3rd Global Forum on Responsible Business Conduct : 18-19 June 2015, OECD
Conference Centre — Open to media (2015.6.16.)

* Responsible business conduct (RBC) is an essential part of an open
international investment climate. The activities of multinational enterprises often

span multiple countries and many cultural, legal, and regulatory environments.

OECD Ministers launch new framework to boost sustainable investment
(2015.6.4.)
* OECD Ministers have endorsed updated guidelines to help national governments
and regional groups create the right conditions to attract domestic and foreign

investment.

SMEs and entrepreneurs need to diversify their funding amid continued credit
constraints (2015.4.16.)

* Small and medium-sized enterprises (SMEs) are fundamental for inclusive
growth and jobs, but they need to broaden their sources of finance in order to
reduce their vulnerability to volatile credit market developments, according to
two new OECD reports.

(® Insurance and Pensions

- Further reforms needed to tackle growing risk of pensioner poverty (2015.12.1.)

* Recent reforms have made pension systems more financially sustainable and
pensioners have higher living standards than ever before. But future generations
are likely to find their pension entitlements much less generous than today’s
and many may face a serious risk of pensioner poverty, according to a new
OECD report.

- Pensions At Risk for 80 Million People in Latin America and the Caribbean
(2015.4.20.)
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* Experts and policy makers gathered today at the Inter-American Development
Bank (IDB) to discuss the future of pensions in Latin America and the

Caribbean. A panel discussion moderated by CNN journalist Gabriela Frias
explored different policy approaches to ensure greater coverage and

sustainability of pension systems in the region.

@ Regulatory Reform

- Effective regulation is a lever for inclusive growth (2015.10.28.)
* Governments should do more to improve the design and delivery of new laws,
as even small efforts to fix regulatory shortcomings can have a tangible positive

impact on economic activity and well-being, according to a new OECD report.

- Cities need new finance options and better governance to tackle future water
risks (2015.4.13.)

* Rapid population growth, ageing infrastructure and new weather risks are
straining the ability of cities in OECD countries to provide clean water and to
protect against floods and droughts, according to a new OECD report. Cities
will need large-scale investment and more effective tariffs and taxes to pay for

upgrades to water systems.

(3) World Bank(AM|7|23H)

@ Banking

World Bank Supports Closer Dialogue Between Banking Supervisors and
External Auditors in Europe (2015.9.28.)

MIGA Supports Banking Sector in Albania, Belarus, Bosnia and Herzegovina,
Kosovo, and Serbia (2015.6.25.)
Opportunities and Challenges for Corporate and Personal Insolvency in Romania
Discussed by World Bank, Ministry of Justice, and Chamber of Deputies
(2015.6.15.)

@ Climate Finance

Major Financial Institutions Move to Integrate Climate Change (2015.12.7.)
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World Bank Vice President Announces Climate Funding in South Asia (2015.12.4.)
World Bank Statement of Support for ‘State of City Climate Finance’ report
launched at COP21 (2015.12.4.)

New $500 million initiative to boost large scale climate action in developing
countries (2015.11.30.)

World Bank Group unveils $16 Billion Africa Climate Business Plan to Tackle
Urgent Climate Challenges (2015.11.24.)

New Principles to Move on a Low Carbon Path, amid Growing Momentum for
Carbon Pricing (2015.9.20.)

Development Banks Agree Common Approach to Measure Climate Finance
(2015.7.14.)

Multilateral Development Banks Provided $28 billion in Climate Finance in
2014 (2015.6.16.)

Carbon Pricing Initiatives Valued at Close to US$50 billion (2015.5.26.)

® Corporate Governance

On the Road to Europe: Western Balkans Launches New Financial Reporting
Program to Meet EU Standards and Stimulate Growth (2015.5.27.)

IFC and SECO Launch Corporate Governance Program to Strengthen Ghanaian
Businesses (2015.4.8.)

@ Finance

Strengthening of Statutory Framework for Financial Reporting is Crucial for
Public Financial Management, says a New World Bank Report (2015.10.25.)
World Bank Helps Croatia Improve Financing Environment for Innovative SMEs
and Startups (2015.7.7.)

Tax Reforms Are Necessary To Help Tanzania Finance Development and
Solidify Economic Growth (2015.7.3.)

World Bank Approves $500 Million Project to Improve Access to Finance for
Micro, Small and Medium Enterprises (2015.3.3.)

® Financial Markets

Mozambique Gets World Bank Support to Improve Access and Quality of its
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Financial Services (2015.9.29.)

World Bank Provides Financing to Strengthen Financial Sector and Improve
Agricultural Productivity in Bangladesh (2015.6.8.)

EIB, World Bank Group, and EBRD Exceed Financing Targets for Central and
South Eastern Europe (2015.6.2.)

® Financial Sector

World Bank Group and FIRST Initiative Launch Principles for Public Credit
Guarantee Schemes (2015.12.14.)

World Bank Surveys Confirm Concerns over Reduced Access to Banking
Services (2015.11.20.)

Brazil Launches New Project Bond Model to Finance Infrastructure With World
Bank Support (2015.10.9.)

Mozambique Gets World Bank Support to Improve Access and Quality of its
Financial Services (2015.9.29.)

World Bank Supports Closer Dialogue Between Banking Supervisors and
External Auditors in Europe (2015.9.28.)

Access to Financial Services — A Key to Lifting People Out of Poverty
(2015.8.20.)

CIBAFI and the World Bank Sign Memorandum of Understanding to Foster
Cooperation on Islamic Finance (2015.7.9.)

World Bank Helps Croatia Improve Financing Environment for Innovative SMEs
and Startups (2015.7.7.)

MIGA Supports Banking Sector in Albania, Belarus, Bosnia and Herzegovina,
Kosovo, and Serbia (2015.6.25.)

A New Program to Strengthen Risk Identification and Mitigation in Qatar’s
Financial System (2015.4.17.)

Arab Monetary Fund and World Bank Group Join Efforts to Support Financial
Sector Development in the Arab World (2015.4.17.)

Government of India and World Bank Sign $500 Million Agreement to Improve
Access to Finance for Micro, Small and Medium Enterprises (2015.3.31.)

World Bank Approves $500 Million Project to Improve Access to Finance for
Micro, Small and Medium Enterprises (2015.3.3.)
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(@ Financial Systems

Indonesia: Centralized Database of Government Financial Transactions Improves
Budget Spending and Accountability (2015.11.11.)

Fostering Regional Cooperation in Financial Reporting in Southeast Europe
(2015.10.15.)

(4) 10SCO(International Organization of Securities Commissions;
NS R3])

IOSCO publishes Sound Practices at Large Intermediaries Relating to the Assessment
of Creditworthiness and the Use of External Credit Ratings (2015.12.22.)

IOSCO reports on business continuity plans for trading venues and intermediaries
(2015.12.22.)

IOSCO Publishes Statement on Regulation of Crowdfunding (2015.12.21.)
IOSCO publishes 2015 Survey Responses Report on Crowdfunding (2015.12.21.)
Harmonisation of the Unique Product Identifier (UPI): Consultative report issued
by CPMI-IOSCO (2015.12.17.)

Implementation monitoring of the PFMI: Level 2 assessment report for Australia
(2015.12.17.)

IOSCO Publishes report on Liquidity Management Tools in CIS (2015.12.17.)
IOSCO Publishes results of the third annual Risk Outlook Survey (2015.12.16.)
Paul P. Andrews of FINRA Named IOSCO Secretary General (2015.12.16.)
IOSCO Publishes third Hedge Funds Survey report (2015.12.11.)

3rd edition of the Financial Education and Investor Behavior Conference,
Comissao de Valores Mobiliarios, Rio de Janeiro (2015.12.7.-12.8.)
Implementation monitoring of the PFMI: Assessment and review of application
of Responsibilities for authorities (2015.11.30.)

CPMI-IOSCO consultative paper - Guidance on cyber resilience for financial
market infrastructures (2015.11.24.)

IOSCO Publishes final report on Standards for the Custody of CIS Assets
(2015.11.10.)

IOSCO reports on Transparency of Firms that Audit Public Companies
(2015.11.6.)

SIX Exchange Regulation Hosts IOSCO’s Affiliate Members (2015.10.29.)
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IOSCO continues to reinforce its position as key global reference point for
markets regulation (2015.10.7.)

IOSCO Research reports on Corporate Bond Markets in Emerging Markets
(2015.9.25))

IOSCO publishes Report on Cross-Border Regulation (2015.9.17.)

IOSCO Publishes Second Implementation Review of PRA Principles (2015.9.17.)
IOSCO publishes final report on Sound Practices for Investment Risk Education
(2015.9.15.)

IOSCO publishes review of Implementation of Incentive Alignment Recommendations
for Securitisation (2015.9.3.)

Harmonisation of key OTC derivatives data elements (other than UTI and UPI)

— first batch, consultative report issued by CPMI-IOSCO (2015.9.2.)

IOSCO publishes Final Report on the Peer Review of Regulation of Money
Market Funds (2015.9.2.)

Harmonisation of the Unique Transaction Identifier (UTI), consultative report
issued by CPMI-IOSCO (2015.8.19.)

IOSCO publishes Report on Post-Trade Transparency in the Credit Default
Swaps Market (2015.8.7.)

IOSCO publishes review of the timeliness and frequency of disclosure to
investors (2015.7.30.)

IOSCO publishes Thematic Review of Implementation Progress in Regulation of
DMI 1I0SCO publishes Thematic Review of Implementation Progress in
Regulation of DMI (2015.7.29.)

Final criteria for identifying “simple, transparent and comparable” securitisations
issued by the Basel Committee and IOSCO (2015.7.23.)

CPMI and IOSCO begin first “Level 3” PFMI Principles assessment (2015.7.9.)
IOSCO publishes report on SME financing through capital markets (2015.7.9.)
IOSCO seeks better understanding of other CRA products and services (2015.6.30.)
IOSCO Consults on International Standards on Fees and Expenses of Investment
Funds (2015.6.25.)

IOSCO: Meeting the Challenges of a New Financial World (2015.6.17.)

IOSCO publishes report on credible deterrence approaches in securities market
regulation (2015.6.17.)

40th Annual Conference of I0OSCO, London (2015.6.14.-6.18.)
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Implementation monitoring of the PFMIs: Second update to Level 1 assessment
report (2015.6.11.)

IOSCO publishes good practices on reducing reliance on CRAs in Asset
Management (2015.6.8.)

Joint Forum releases report on credit risk management across sectors (2015.6.2.)

IOSCO consults on sound practices at large intermediaries for assessing credit risk
(2015.5.7.)

IOSCO publishes results of its survey on anti-fraud messaging (2015.5.6.)
Emerging market regulators aim for deeper and more resilient capital markets
(2015.4.29.)

IOSCO consults on business continuity plans for trading venues and intermediaries
(2015.4.7.)

IOSCO Issues Final Code of Conduct Fundamentals for Credit Rating Agencies
(2015.3.24.)

IOSCO Asia-Pacific members support stronger regional cooperation (2015.3.23.)
Australian Securities & Investments Commission (ASIC) Annual Forum 2015,
Sydney (2015.3.23.-3.24.)

Basel Committee and IOSCO issue revisions to implementation schedule of
margin requirements for non-centrally cleared derivatives (2015.3.18.)
CPMI-IOSCO Begins Review of Stress Testing by Central Counterparties
(2015.3.11.)

Proposed Assessment Methodologies for Identifying Non-Bank Non-Insurer
Global Systemically Important Financial Institutions (NBNI G-SIFIs) (2015.3.4.)
Implementation monitoring of the PFMI: Level 2 assessments for central
counterparties and trade repositories in the European Union, Japan and the
United States (2015.2.26.)

CPMI and IOSCO issue quantitative disclosure standards for central counterparties
(2015.2.26.)

IOSCO Reviews Implementation of Financial Benchmark Principles (2015.2.25.)
IOSCO Report Compares, Analyses Prudential Standards in the Securities Sector
(2015.2.24.)

IOSCO continues work to strengthen global securities markets as drivers of
economic growth (2015.2.13.)

IOSCO Requests Public Comment on Continuing Implementation of PRA
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Principles (2015.2.12.)

- Joint Forum releases report on credit risk management across sectors (2015.2.5.)

- IOSCO seeks better understanding of other CRA products and services
(2015.2.4.)

- IOSCO publishes final report on risk mitigation standards for non-centrally
cleared OTC derivatives (2015.1.28.)

5. Reports

(1) Wouter Bossu and Dawn Chew, But We are different!: 12
Common Weaknesses in Banking Laws, and What to Do
about Them, IMF Working Paper, WP/15/200 (2015.9.)

Abstract

Well-designed banking laws are critical for regulating the market access and
operation of banks, as well as their removal from the market in case of failure.
While at a financial policy level there is s broad consensus as to the content of
banking laws, from a legal perspective their drafting often leaves something to
b e desired. In pite of what is often argued, the types of weaknesses of
banking laws are hardly country-specific; many weaknesses are shared by many
banking laws. This working paper discusses those weaknesses and ways to

remedy them, by focusing on a selected set of legal policy principles.

Contents

L. Introduction

II. Scope and Definitions

III. Objectives, Functions and Legal Powers of Supervisor

IV. Legal Nature and Hierarchy of Secondary Regulatory Instruments
V. Licensing Requirements

VI. Ongoing Requirements versus Licensing Criteria

VII. Corporate Governance

62 | 2016 Global Legal Issues (1I)



VIII. Power to Control Ownership Changes

IX. Market Access by Foreign Banks: Branches vs. Subsidiaries vs. Representative
Offices

X. Consolidated Supervision

XI. Sharing of Information and Inter-agency Cooperation

XII. Bank-Related Party and Large Exposure Limits

XIII. Supervisory Enforcement, Early Intervention and Resolution

XIV. Conclusion

(2) Elsie Addo Awadzi, Designing Legal Frameworks for Public
Debt Management, IMF Working Paper, WP/15/147 (2015.7.)

Abstract

Sustainable public debt has gained renewd attention as countries implement
fiscal consolidation measures in the aftermath of the global financial crisis.
Sound public debt policies and debt management practices require robust legal
underpinnings. Complex legal issues however arise in the design of the legal
framework, and tradeoffs are required in many instances. This paper analyzes
key features of modern public debt management legal frameworks, drawing from
examples in advanced, emerging, and frontier markets. It aims to provide
guidance for countries that seek to review and strengthen their public debt

management legal frameworks.

Contents

I. Introduction

II. What is the Legal Framework for Public Debt Management?

III. Legal Framework Design Considerations

IV. Key Elements of Sound PDM Legal Frameworks

V. Institutional Arrangements for Effective Public Debt Management
VI. Transparency, Accountability and Reporting

VII. Conclusion
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(3) Michael J. Zamorski & Minsoo Lee, Enhancing Bank Supervision
in Asia: Lessons Learned from the Financial Crisis, ADB
Economics Working Paper Series, No.443 (2015.8.)

Abstract

The global financial crisis underlined that sound and effective bank regulation
is vital to financial stability. Assessments of the global financial crisis invariably
point to ineffective finance regulation and supervision as the main reasons for
the onset of the crisis and its severity. In particular, lapses in banking regulation
contributed significantly to the outbreak. The crisis reflected the failure of
regulatory authorities to keep pace with financial innovation. Bank supervision
had been weak by any measure. Supervisors did not conduct regular onsite bank
inspections or examinations of sufficient depth. They did not properly implement
risk-based supervision, and they failed to identify shortcomings in banks'
risk-management methods, governance strucctures, and risk cultures. Meanwhile,
offsite surveillance systems rely too heavily on banks' self-reported data to
effectively monitor risk. Banking regulation is the primary safeguard against
financial instability, but it should be supplemented by macroprudential policies

and other new policy instruments now available to regulatory authorities.

Contents

I. Introduction

II. Causes of the 2007-2008 Crisis and the Need for Enhanced Supervision

III. The BASEL Committee's Core Principles for Effective Supervision

IV. Lessons Leaned from the 2007-2008 Crisis

V. The Financial Sector Assessment Program

VI. The Challenge of Providing Consolidated Supervision of Financial and Banking
Conglomerates

VII. Crisis Management, Recovery, and Resolutions

VII. Conclusions and Recommendations
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(4) Financial Stability Board (FSB), Implementation and Effects

of the G20 Financial Regulatory Reforms: Report of the
Financial Stability Board to G20 Leaders (2015.9.)

Abstract

This is the first annual report to the G20 on the implementation and effects of
the financial reforms.

The financial reform agenda aims to increase the resilience of the global financial
system while preserving its open and integrated structure (Section 2).

Implementation progress has been steady but uneven (colour-coded table and
Section 3).

The FSB, in collaboration with the standard-setting bodies (SSBs), has begun a
process to evaluated the effects of the reforms (Section 3).

The FSB has identified key areas that merit ongoing attention (Section 5).

G20 Leaders' support is needed to overcome implementation challenges involving

legal powers and resources.

Contents

1. Introduction

2. The Need for Financial Reforms
3. Implementation Status

4. Overall Effects of Reforms

5. Areas for Attention

(5) Basel Committee on Banking Supervision (BCBS), Finalising
Post—Crisis Reforms, An Update—A Report to G20 Leaders,
Bank for International Settlement (BIS) (2015.11.)

Abstract

At its meeting in Washington DC in 2008, G20 Leaders agreed to an ambitious
and comprehensive strengthening of international bank regulatory standard. The G20
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has subsequently reaffirmed this commitment at each of its Summits, with a view
to ensuring that the banking system can contribute to strong, sustainable and
balanced growth.

This report by the Basel Committee on Banking Supervision, endorsed by the
Group of Central Bank Governors and Heads of Supervision (i.e. the Basel
Committee's oversight body), updates G20 Leaders on progress made in
strengthening the international regulatory framework for banks. During 2015, the
Basel Committee has made substantial progress towards finalising its post-crisis
reforms, including reducing excessive variability in risk—weighted assets.

Consistent with the reccent call by the G20, the Committee is well on track to
finalise the remaining core elements of the global bank regulatory reform agenda,
building on the Basel III standards. In finalising its post-crisis reforms, the

Committee will continue to be guided by three overarching principles.

Contents

1. Introduction

2. Background

3. Regulatory Response What has been done—and why?

4. The Basel Committee's Regulatory Response—What is left to do?

(6) BCBS, Consultative Document: Guidance on the Application
of the Core Principles for Effective Banking Supervision to
the Regulation and Supervision of Institutions Relevant to
Financial Inclusion, BIS (2015.12.)

Abstract

As stated in the Foreword to the 2012 Core Principles for Effective Banking
Supervision of the Basel Committee on Banking Supervision, effective banking
supervisory practices are not static. They evolve over time as lessons are learned

and banking business continues to develop and expand. Financial innovation and

66 | 2016 Global Legal Issues (1I)




financial inclusion can introduce potential benefits to the safety, soundness, and
integrity of the financial system as well as potential risks to providers and
customers alike and the transfer of well-known risks to new players. The
Guidance specific to nonbank financial institutions—which in many countries are
the primary providers of financial services to unserved and underserved customers
—is provided to reinforce the importance of the proportionate regulation and
supervision of such institutions. Today’s broad landscape of financial service
providers that cater to unserved and underserved customers can quickly move
beyond the remit of a traditional banking supervisor. In this light, the Guidance
can be useful not only to prudential supervisors, but also to payment overseers
and other authorities engaged in regulation and supervision of nonbank financial
institutions. Many of the unserved and underserved customers reside in countries

that are not BCBS members.

Contents

1. Introduction
2. Backgound to the Guidance
2.1 Financial Inclusion and Global Policy
2.2 2012 Revisions to the Core Principles
2.3 The Basel Committee on Banking Supervision and Financial Inclusion
2.4 Terminology
3. Guidance on the Application of the Core Principles
3.1 Core Principles on Supervisory Powers, Responsibilities and Functions

3.2 Core Principles on Prudential Regulations and Requirements

(7) BCBS, Implementation of Basel Standards: A Report to G20
Leaders on Implementation of the Basel Il Regulatory
Reforms, BIS (2015.11)

Abstract
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This is the sixth report from the Basel Committee on Banking Supervision to
update G20 Leaders on progress in implementing the Basel III regulatory reforms
by the 27 Basel Committee member jurisdictions.l It summarises the outcomes
from the Committee’s Regulatory Consistency Assessment Programme (RCAP),
which comprises three parts: (i) monitoring the progress in adopting Basel III
standards; (ii) assessing the consistency of national or regional banking regulations
with the Basel III standards; and (iii) analysing the prudential outcomes that are
produced by those regulations.

The findings from implementation assessments contribute to the Committee’s
ongoing standard-setting work. For example, the Committee has conducted RCAP
studies of how banks calculate risk-weighted assets (RWA) in both the banking
book and the trading book. The results of these studies were factored into a
strategic review of the risk-weighted framework conducted by the Committee. The
separate report to G20 Leaders entitled Finalising post-crisis reforms: an update
provides an overview of this work.

It has been three years since the Committee launched its RCAP. It is currently
reviewing the programme and considering how the effectiveness of its
implementation work can be further enhanced. For example, the Committee has
revised its monitoring template and report to take into account new or revised
standards.3 It has also commissioned a study to review the progress of the RCAP

and the strategic direction of the Committee’s implementation mandate.

Contents

1. Introduction

2. Adoption of Basel III Standards
3. Consistency of Reforms

4. Implementation Work Plan

(8) Mumtaz Hussain, Asghar Shahmoradi & Rima Turk, An
Overview of Islamic Finance, IMF Working Paper, WP/15/120
(2015.6.)
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Abstract

Islamic finance has started to grow in international finance across the globe, with
some concentration in few countries. Nearly 20 percent annual growth of Islamic
finance in recent years seems to point to its resilience and broad appeal, partly
owing to principles that govern Islamic financial activities, including equity,
participation, and ownership. In theory, Islamic finance is resilient to shocks because
of its emphasis on risk sharing, limits on excessive risk taking, and strong link to
real activities. Empirical evidence on the stability of Islamic banks, however, is so
far mixed. While these banks face similar risks as conventional banks do, they are
also exposed to idiosyncratic risks, necessitating a tailoring of current risk
management practices. The macroeconomic policy implications of the rapid expansion

of Islamic finance are far reaching and need careful considerations.

Contents

I. Introduction and Background

II. The Framework of Islamic Finance

III. Stylized Facts about Islamic Finance

IV. Growth Drivers of Islamic Finance

V. Comparison of Islamic and Conventional Finance
VI. Macroeconomic Implications of Islamic Finance
VII. Conclusions and Policy Implications

(9) Alfred Kammer, Mohamed Norat, Marco Pinon, Ananthakrishnan
Prasad, Christopher Towe, Zeine Zeidane & an IMF Staff Team,
Islamic Finance: Opportunities, Challenges, and Policy Options,
IMF Staff Discussion Note, SDN/15/05 (2015.4.)

Abstract

Islamic finance has the potential for further contributions in at least three

dimensions. First, it promises to foster greater financial inclusion, especially of

large underserved Muslim populations. Second, its emphasis on asset-backed
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financing and risk-sharing feature means that it could provide support for small
and medium-sized enterprises (SME), as well as investment in public infrastructure.
Finally, its risk-sharing features and prohibition of speculation suggest that Islamic
finance may, in principle, pose less systemic risk than conventional finance.

For this potential to be realized, however, and to allow this industry to develop

in a safe and sound manner, a number of challenges will need to be addressed.

¢ [slamic Banking

- Specific standards have been developed by specialized standard-setting bodies,
but regulatory and supervisory frameworks in many jurisdictions do not yet
cater to the unique risks of the industry.

- An important regulatory challenge is to ensure that profit-sharing investment
accounts (PSIA) at Islamic banks are treated in a manner that is consistent
with financial stability.

- Regulators do not always have the capacity (or willingness) to ensure
Shari’ah compliance, which undermines consistency of approaches within and
across borders.

- Although Islamic banks appear well-capitalized, there will be challenges with
the implementation of the Basel III Accord.

- Safety nets and resolution frameworks remain underdeveloped.

- Notwithstanding its potential, IB appears to have had a limited impact so far
on access to finance.

* Sukuk Markets: Sukuk are seen as well-suited for infrastructure financing
because of their risk-sharing property could also help fill financing gaps.

* Macroeconomic Policies

- Monetary policy formulation and implementation are challenging in the
presence of Islamic finance because of the scarcity of hari’ah-compliant
monetary policy instruments and a lack of understanding of the monetary
transmission mechanism.

- Macroprudential policies will need to play a more important role because
systemic risks can result from the mix of deposits and investments on the
liability side, as well as the greater concentration of assets in cyclically
sensitive sectors.

- Islamic finance raises a number of taxation issues.

70 1 2016 Global Legal Issues (1I)



Contents

I. Introduction

II. What is Islamic Finance?

III. Why Islamic Finance Matters
IV. Islamic Banking

V. Sukuk and Markets

VI. Macroeconomic Policies

(10) Inutu Lukonga, Islamic Finance, Consumer Protection, and
Financial Stability, IMF Working Paper, WP/15/107 (2015.5.)

Abstract

Consumer protection and financial literacy are essential pillars of a well
functioning and stable financial system. As the global financial crisis demonstrated,
inadequate attention to consumer protection and financial literacy can lead to
financial instability. Though Shari’ah principles provide a strong foundation for
consumer protection, the principles alone cannot provide adequate protection
because not all providers are guided by ethical precepts and the practices have
deviated from the principles. To safeguard the stability of the Islamic finance
industry, consumer protection frameworks that cater to the specifics of Islamic

financial products should be an integral part of regulatory frameworks.

Contents

I. Introduction
II. Consumer Protection and Financial Stability
A. The Financial Stability Nexus
B. Elements of Consumer Protection
III. The Case for Consumer Protection in Islamic Finance
A. Industry Growth But Limited Consumer Choice
B. Product Characteristics

C. Conventional Deposit Insurance Scheme
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IV. Current Practices in Consumer Protection
V. Conclusion and Optins for Strengthening Consumer Protection

(11) Sami Ben Naceur, Adolfo Barajas and Alexander Massara,
Can Islamic Banking Increase Financial Inclusion?, IMF
Working Paper, WP/15/31 (2015.2.)

Abstract

The paper analyses existing country-level information on the relationship between
the development of Islamic banking and financial inclusion. In Muslim countries—
members of the Organization for Islamic Cooperation (OICy—various indicators of
financial inclusion tend to be lower, and the share of excluded individuals citing
religious reasons for not using bank accounts is noticeably greater than in other
countries; Islamic banking would therefore seem to be an effective avenue for
financial inclusion. We found, however, that although physical access to financial
services has grown more rapidly in the OIC countries, the use of these services has
not increased as quickly. Moreover, regression analysis shows evidence of a positive
link to credit to households and to firms for financing investment, but this empirical
link remains tentative and relatively weak. The paper explores reasons that this might be
the case and suggests several recommendations to enhance the ability of Islamic banking

to promote financial inclusion.

Contents

I. Introduction: Is Islamic Banking A Possible Avenue for Increasing Financial
Inclusion?
II. Stylized Facts: Trends and Cross-Country Comparisons of Financial Inclusion
III. Is There an Empirical Relationship between Islamic Banking and Financial
Inclusion?
IV. Policies for Enhancing Financial Inclusion
V. Concluding Observations
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(12) Ritu Basu, Ananthakrishnan Prasad and Sergio Rodriguez,

Monetary Operations and Islamic Banking in the GCC:
Challenges and Options, IMF Working Paper, WP/15/234
(2015.11.)

Abstract

The assessment provides evidence of market segmentation across Islamic and
conventional banks in the Gulf Cooperation Council (GCC), leading to excess
liquidity, and an uneven playing field for Islamic banks that might affect their
growth. Liquidiy management has been a long-standing concern in the global
Islamic finance industry as there is a general lack of Shari’ah compliant
instruments than can serve as high-quality short-term liquid assets. The degree of
segmentation and bank behavior varies across countries depending on Shari’ah
permissibility and the availability of Shari’ah-compliant instruments. A partial
response would be to support efforts to build Islamic liquid interbank and money
markets, which are crucial for monetary policy transmission through the Islamic
financial system. This can be achieved, to a large extent, by deepening Islamic

government securities and developing Shari’ah-compliant money market instruments.

Contents

I. Introduction

II. Performance of Conventional and Islamic Bans in the GCC

II. Monetary Operations: Islamic Finance—Cross-Country Experience
IV. GCC Experience with Shari’ah-Compliant Monetary Instruments
V. Regulatory Aspects of Liquidity Risk Management

VI. Conclusion

(13) Elsie Addo Awadzi, Carine Chartouni and Mario Tamez,
Resolution Frameworks for Islamic Banks, IMF Working
Paper, WP/15/247 (2015.11.)
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Abstract

Islamic banking is growing rapidly and its potential impact on global financial
stability cannot be underestimated. International standards for resolving banks have
evolved after the global financial crisis, culminating in the Financial Stability
Board’s (“FSB”) Key Attributes of Effective Resolution Regimes for Financial
Institutions. This paper examines the applicability of the Key Attributes to the
resolution of islamic banks. It concludes that a number of issues would need to be
addressed, owing to Islamic banks’ unique governance structures and balance sheets.
It recommends international guidance for the design of robust Shariah - compliant

resolution frameworks for jurisdictions with Islamic banks.

Contents

L. Introduction

II. Setting the Stage: what’s Different with Islamic Banking and why Does it
Matter for Resolution?

III. Institutional Issues in Resolution of Islamic Banks: The Resolution Authority
and Shari’ah Boards

IV. Resolution Powers

V. Making Islamic Banks more Resolvable

VI. Conclusion

(14) Mark Copelovitch, Christopher Gandrud and Mark Hallerberg,
Financial Regulatory Transparency: New Data and Implications
for EU Policy, BRUEGEL Policy Contribution, Issue 2015/20
(2012.12)

Abstract

® International financial institutions have promoted financial regulatory transparency,
or the publication by supervisors of financial industry data. Financial regulatory

transparency enhances market stability and increases democratic legitimacy.
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® We introduce a new index of financial regulatory data transparency: the FRT
Index. It measures how countries report to international financial institutions basic
macroprudential data about their financial systems. The Index covers 68
high-income and emerging-market economies over 22 years (1990-2011).

® We find a number of striking trends over this period. European Union members
are generally more opaque than other high-income countries. This finding is
especially relevant given efforts to create an EU capital markets union.

® Globally, financial regulatory data transparency has increased. However, there is
considerable variation. Some countries have become significantly more transparent,
while others have become much more opaque. Reporting tends to decline during
financial crises.

® We propose that the EU institutions take on a greater role in coordinating and
possibly enforcing reporting of bank and non-bank institution data. Similar to the
United States, a reporting requirement should be part of any EU general deposit

insurance scheme.

Contents

. Why Regulatory Transparency is Important?

. Existing Measures of Regulatory Transparency

. Trends in Regulatory Transparency, 1990-2011

. Transparency Trends in the European Union

. Increasingly Transparent Countries

. Increasingly Opaque Countries

. Financial Transparency during Episodes of Financial Crisis
. Conclusion: Policy Proposals for a More Transparent Union
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(15) European Central Bank, The Financial Risk Management
of the Eurosystem’s Monetary Policy Operations (2015.7.)

Abstract

This publication provides a new resource for those who would like to know how

the Eurosystem designs and conducts the risk management of its monetary policy
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operations. Monetary policy operations often involve the collateralised provision of
funds to eligible counterparties on a temporary basis or the conduct of outright
market transactions. The Eurosystem places particular importance on risk
management. It aims to meet the highest governance standards in performing its risk
management function and to apply well-established risk management practices. We
cannot expect less from a function that is an integral part of policy decision-making.
Risk management is also key to ensuring that the trust given to the Eurosystem in
relation to the management of public funds in its conduct of monetary policy
operations is maintained. Risk management in the Eurosystem will continue to

evolve. We need to be ready with risk management frameworks, systems and tools

to provide solutions to the challenges ahead.

Contents

1. Principles, Objectives and the Organization of the Eurosystem’s Risk Management
Function

2. Monetary Policy Instruments: the Eurosystem’s Credit Operations

3. The Risk Management Framework for Outright Purchases

4. Risk Reporting and Monitoring

5. Concluding Remarks

(16) Yeva Nersisyan, The Repeal of the Glass—Steagall Act and
the Federal Reserve’s Extraordinary Intervention during the
Global Financial Crisis, Levy Economic Institute (LEIl) of
Bard College, Working Paper No.829 (2015.1.)

Abstract

Before the global financial crisis, the assistance of a lender of last resort was
traditionally thought to be limited to commercial banks. During the crisis, however,
the Federal Reserve created a number of facilities to support brokers and dealers,
money market mutual funds, the commercial paper market, the mortgage-backed

securities market, the triparty repo market, et cetera. In this paper, we argue that the
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elimination of specialized banking through the eventual repeal of the Glass-Steagall
Act (GSA) has played an important role in the leakage of the public subsidy intended
for commercial banks to nonbank financial institutions. In a specialized financial
system, which the GSA had helped create, the use of the lender-of-last-resort safety
net could be more comfortably limited to commercial banks.

However, the elimination of GSA restrictions on bank-permissible activities has
contributed to the rise of a financial system where the lines between regulated and
protected banks and the so-called shadow banking system have become blurred. The
existence of the shadow banking universe, which is directly or indirectly guaranteed
by banks, has made it practically impossible to confine the safety to the regulated
banking system. In this context, reforming the lender-of-last-resort institution requires

fundamental changes within the financial system itself.

Contents

1. Introduction

2. The Shadow Banking System

3. The Run on Shadow Banks and the Fed’s Intervention
4. Policy Going Forward

5. Conclusion

(17) Geert Almekinders, Satoshi Fukuda, Alex Mourmouras,
Jianping Zhou & Yong Sarah Zhou, ASEAN Financial
Integration, IMF Working Paper, WP/15/34 (2015.1.)

Abstract

The establishment of the ASEAN Economic Community (AEC) at end-2015 has
brought into sharp focus the issue of financial and economic integration in the
region. This paper takes stock of ASEAN’s
financial integration and prospects. ASEAN integration could accelerate in the years
ahead; it will likely be a safe, gradual process consistent with the “ASEAN way” of
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consensus decision-making. Properly phased and sequenced, closer financial
integration has the potential to help increase real incomes and accelerate real
convergence within ASEAN and narrow the region’s gap with advanced Asia.
Realizing the promise of financial integration will require ASEAN countries to make
long-term

investments in financial infrastructure. Policymakers can draw on the experience of
their more advanced peers and of other regions. Gradualism and safeguards should
not be excuses for inaction or

financial protectionism. Reliance on flexible policy frameworks and a strengthened
and tested regional financial safety net should be part of the agenda. Closer
engagement with the Fund could also help.

Contents

L. Introduction

II. Growth, Trade Integration and Financial Integration in ASEAN
III. Toward Further Financial Integration in ASEAN

IV. Promoting Safe Financial Integration in ASEAN

V. Conclusion

(18) Adam S. Posen and Nicolas Veron, Enhancing Financial
Stability in Developing Asia, Peterson Institute for International
Economics (PIIE) Working Paper Series, WP 15—13 (2015.9.)

Abstract

Given no generally accepted framework for financial stability, policymakers in
developing Asia need to manage, not avoid, financial deepening. Th is paper
supports Asian policymakers’ judgment through analysis of the recent events in the
United States and Europe and of earlier crisis episodes, including Asia during the
1990s. There is no simple linear relationship between financial repression and
stability—financial repression not only has costs but, so doing can itself undermine

stability. Bank-centric financial systems are not inherently safer than systems that
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include meaningful roles for securities

and capital markets. Domestic financial systems should be steadily diversified in
terms of both number of domestic competitors and types of savings and lending
instruments available (and thus probably types of institutions). Financial repression
should be focused on regulating the activities of financial intermediaries, not on
compressing interest rates for domestic savers. Cross-border lending should primarily
involve creation of multinational banks’ subsidiaries in the local economy—and local
currency lending and bond issuance should be encouraged. Macro-prudential tools
can be useful, and, if anything, are more effective in less open or less financially

deep economies than in more advanced financial centers.

Contents

1. Banking Policy

2. Non-bank Finance

3. Macro-prudential Tools and Their Use
4. Cross-Border Integration

5. Conclusion

(19) Sue Lewis and Dominic Lindley, Financial Inclusion,
Financial Education and Financial Regulation in the
United Kingdom, ADBI Institute, ADBI Working Paper
Series No.544 (2015.9.)

Abstract

The United Kingdom (UK) has one of the largest financial services sectors in the
world, and strong consumer protection regulation. Yet, despite nearly 2 decades of
financial inclusion policymaking, persistent problems remain. Many individuals, often
the most vulnerable, are unable to get financial products and services that meet their
needs at affordable prices. New forms of exclusion are emerging as digital
technology advances and risk profiling becomes increasingly sophisticated. The

self-employed face particular problems, having high levels of unsecured debt and
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being less likely to have pension savings than employees. There are long-standing
competition and conduct problems in the market for small business finance, and
lending to small firms has both decreased and become more expensive since the
financial crisis of 2007-2008. Despite many small businesses having similar levels of
financial sophistication as retail consumers, the regulatory system does not protect
them to the same degree. Financial capability is low among the UK population.
Often, the groups with the lowest capability are also those at most risk of financial
exclusion. Policy recommendations include: better coordination for financial inclusion
policies; support for teaching financial education in schools; more progressive
savings incentives; basic banking to meet the needs of the most vulnerable;
streamlining government support for small businesses; and specialized advice and

financial education for small businesses and the self-employed.

Contents

1. Introduction

2. Overview of the UK Financial System
3. Financial Inclusion

4. Financial Regulation and Supervision
5. Financial Education

6. Conclusions and Recommendations

(20) Committee on Payments and Market Infrastructures (CPMI)
& Board of the International Organization of Securities
Commissions, Consultative Report—Guidance on Cyber
Resilience for Financial Market Infrastructures, BIS &
OICV—I0SCO (2015.11.)

Abstract

* Purpose. The purpose of this document is to provide guidance for financial market
infrastructures (FMIs) to enhance their cyber resilience.
* Outline. The guidance is presented in chapters that outline five primary risk
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management categories and three overarching components that should be factored
across an FMI’s cyber resilience framework.

* Relationship with the PFMI. This document provides supplemental guidance to the
CPMI-IOSCO Principles for Financial Market Infrastructures (PFMI), primarily in the
context of governance (Principle 2), the framework for the comprehensive
management of risks (Principle 3), settlement finality (Principle 8), operational risk
(Principle 17) and FMI links (Principle 20).

* Broad relevance. While the guidance is directly aimed at FMIs, it is important for
FMIs to take on an active role in outreach to their participants and other relevant
stakeholders to promote understanding and support of resilience objectives and their
implementation.

* Collaboration. Effective solutions may necessitate collaboration between FMIs and
their stakeholders as they seek to strengthen their own cyber resilience.

* Governance. Consistent with effective management of other forms of risk faced by
an FMI, sound governance is key.

* ldentification. Given that FMIs’ operational failure can negatively impact financial
stability, it is important that FMIs identify their critical business functions and
supporting information assets that should be protected, in order of priority, against
compromise.

* Protection. Cyber resilience depends on effective security controls that protect the
confidentiality, integrity and availability of its assets and services.

* Detection. An FMI’s ability to detect the occurrence of anomalies and events
indicating a potential cyber incident is essential to strong cyber resilience.

* Response and recovery. Financial stability may depend on the ability of an FMI to
settle obligations when they are due, at a minimum by the end of the value date.

* Testing. Once employed within an FMI, all elements of a cyber resilience framework
should be rigorously tested to determine their overall effectiveness.

* Situational awareness. Strong situational awareness can significantly enhance an
FMI’s ability to understand and pre-empt cyber events, and to effectively detect,
respond to and recover from cyber attacks that are not prevented.

* Learning and evolving. The last chapter emphasises the importance of implementing

an adaptive cyber resilience framework that evolves with the dynamic nature of cyber

risks and strategies to mitigate those risks.
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(21) Shubhornoy Ray, Investment Finance and Financial Sector
Development, ADBI Institute, ADBI Working Paper Series
No.522 (2015.3.)

Abstract

Investment in infrastructure for increasing trade and connectivity in South Asia
and Southeast Asia has been impacted by a reduction in commercial bank
participation in project financing, which has significantly increased the role of
multilateral financial institutions and export credit agencies. The financing model
needs to change to more sustainable local market and local currency financing by
harnessing domestic savings, and this will be crucial if the region is to procure
investments of an estimated $3.6 trillion by 2020 for financing of its infrastructure
and connectivity projects. Increased connectivity between South and Southeast Asia
can play an important role in improving efficiency and productivity by having more
efficient industries based on comparative advantage, enlarging the overall market
size, and increasing market access. However, such economic integration faces a
multitude of challenges relating to cross-border infrastructure links, weak trade
facilitation, shortages of infrastructure financing, non-tariff barriers, restrictions on
foreign direct investment, and weak institutional coordination. Improvement in these

issues would require large-scale public and private sector investment, supplemented
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by commercially viable credit.

This study analyzes the means and constraints in funding cross-border connectivity
projects. Using the most recent data from sources including the World Bank, ADB,
and other financing and research institutions, barriers in financing cross-border
projects are explored and analyzed with the help of case studies. This research
brings to the fore the potential benefits of regional funding platforms and the role

of multilaterals in resolving such barriers.

Contents

. Overview

. Rational for Improved Finance between South Asia and Southeast Asia
. Financial Sector and Market Assessment

. Investment Finance Funding Methods—Assessment of Options

. Identification of Institutional and Regulatory Constraints

. Infrastructure Financing Framework: Policy Proposals to Ease Constraints
. Financing Solution for Regional Projects

. Conclusion
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(22) Financial Stability Board (FSB), OTC Derivatives Market
Reforms—Tenth  Profess Report on Implementation
(2015.11.)

Abstract

FSB member jurisdictions continue to take steps to implement OTC derivatives market
reforms. In the few months that have elapsed since the FSB last reported on OTC
derivatives reforms in July 2015, some additional steps have been taken in a small
number of jurisdictions to implement frameworks for promoting central clearing of
standardised transactions, and for exchange or platform trading of standardised
transactions, where appropriate. Overall, 12 jurisdictions have central clearing frameworks
in force that apply to over 90% of transactions in their markets, and in eight
jurisdictions platform trading frameworks are in force that apply to over 90% of
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transactions. It is important that all jurisdictions have frameworks in force for assessing
when it is appropriate for transactions to be centrally cleared, or executed on organised
trading platforms, where appropriate.

As reported in July, almost all jurisdictions have in force trade reporting requirements
covering over 90% of transactions in their markets. Though there are persisting
challenges to the effectiveness of trade reporting, such as authorities’ ability to access,
use and aggregate TR data, progress is being made to address these issues through a
number of international workstreams. International work is also underway to ensure the
robustness and resilience of central clearing, and there are ongoing multilateral and
bilateral discussions to address cross-border regulatory issues. The FSB will continue to
monitor and report on OTC derivatives reform implementation progress, including the
effects of OTC derivatives reforms over time.

Contents

Introduction

Overview of Reform Implementation Progress

Trade Reporting

Central Clearing

Higher Capital Requirements for Non-centrally Cleared Derivatives
Margin Requirements for Non-centrally Cleared Derivatives
Exchange and Electronic Platform Trading and Market Transparency
Cross-border Regulatory Issues in OTC Derivatives Markets
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Abstract

Financial regulation aims to influence the behaviour of banks and other financial
intermediaries to enhance their resilience and support financial stability. Given that

those same intermediaries interact with central banks in the context of monetary
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policy implementation, changes to the regulatory environment are bound to have
effects that central banks will need to take into account.

This report assesses the combined impacts of key new regulations on monetary
policy, focusing on the effects that these regulatory changes are having on money
markets, monetary operations and monetary transmission. The report argues that the
likely impacts of the new financial regulations on financial institutions and markets
should have only limited and manageable effects on monetary policy operations
and transmission. Hence, as necessary, central banks should be able to make
adjustments within their existing policy frameworks and in ways that preserve policy
effectiveness. These adjustments, in turn, can be of various kinds and will tend to
differ across jurisdictions according to their financial systems and the policy
frameworks in place.

The report’s findings can be characterised in terms of five distinct sets of
implications. In addition, more general effects of the emerging regulatory
environment that are independent of specific macroeconomic conditions can be
differentiated from those that pertain in the context of the current environment of
low policy rates. All of these, and examples of potential policy responses, are set

out and elaborated in detail in Chapter 5 of this report.

Contents

1. Introduction and Motivation

2. Regulatory Reforms and Money Markets

3. Regulatory Reforms and Usage of Central Bank Facilities
4. Regulation and Monetary Transmission Channels

5. Synthesis of Results

[F=] =38 =0F 185



TG &322 e

B KOREA LLGISLATION RESEARCH INSTITUTE




“Resolving Intellectual Property Disputes
In A Globalized World”

D2 MYHEAEEE SAMCHSolM SR S M

K|ATHAZ FHWIPO) XIMEES =0 2






) 024

X[AIXHAHE 20F

Resolving Intellectual Property Disputes
In A Globalized World

Eun—Joo MIN

A
1=
2
re

l. Introduction

The trend towards increased value of intangible assets and pronounced transnationality
of innovation and creativity has become ever more conspicuous in the first two decades
of the 21st century. There are numerous studies that indicate the central role of intangible
assets in today’s economies and societies. The World Intellectual Property Reports
published by the World Intellectual Property Organization (WIPO)', indicate how IP
management has become indispensable to the strategies of firms worldwide: royalty and
licensing fee revenue increased from USD 2.8 billion in 1970 to USD 27 billion in 1990,
and to approximately USD 180 billion in 2009;” and companies invested some USD
466 billion globally on branding in 2011.> The creative industries sector equally shows

significant direct and indirect contributions to economic performance. The WIPO Studies

1 WIPO, a specialized agency of the United Nations with 189 Member States, serves as the
global forum for intellectual property (IP) policy, services, information and cooperation.
WIPO' s mission is to lead the development of a balanced and effective international IP
system, See www, wipo.int for further information,

2 World Intellectual Property Report 2011 — The Changing Face of Innovation (WIPO 2011).

3 World Intellectual Froperty Report 20153 — Brands. Reputation and Image in the Global
Marketplace (WIPO 2013).
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on the Economic Contribution of the Copyright Industries, which covers data from 42
national studies finalized until December 2013, indicate the contribution of copyright
industries to Gross Domestic Product (GDP) to average 5.18%, and the contribution to

national employment to average 5.32%.*

A fair, functioning intellectual property (IP) system is vital to the proper elaboration
and management of intangible assets and the promotion of innovation and creativity. For
the economic and cultural value of IP to be fully realized, IP must be monitored and
enforced in an ongoing cultivation of the rights, dependent both on substantive norms,
as well as on the availability of an efficient and equitable justice system that allows

parties to assert or defend their IP rights.

While mobility and transnationality is inherent in the intangible nature of IP, the IP
system continues to be firmly based on the territoriality of its rights, i.e., IP rights are
delineated by national or regional legislation, protection is limited to the territory of the
sovereign State granting it, and enforcement occurs within corresponding territorial
strictures. As IP becomes a driver of growth for a broad range of enterprises, sectors
and economies,” and as multiterritorial IP exploitation becomes the norm, the innate
tension between these two distinct features of IP, territorial protection and transnational
exploitation, is intensifying. And this tension is particularly discernible in IP dispute

resolution in today’s globalized world.

4 2014 WIPO Studies on the Economic Contribution of the Copyright Industries (WIPO 2014).
The country profile of the Republic of Korea indicates 9.9% contribution to GDP and 6.2%
to employment,

5 KEnquiries into Intellectual Property's Economic Impact (OECD 2015).
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Active deliberations are taking place in numerous fora, frequently as part of IP reform,
to render IP dispute resolution, of largely domestic character, more effective, efficient
and coherent with the realities of transnational IP exploitation. Section II provides an
overview of the international legal framework for IP dispute resolution and discussions
at the multilateral level. Section III attempts to discern some trends in IP disputes,
recognizing their inherent jurisdiction specificities. The dissimilar judicial structures in

different countries and the limited data and information availability render the IP
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litigation landscape to be drawn only in big brushes, and of near anecdotal nature. Yet,
IP litigation considerations cannot be limited to domestic boundaries, and sketches of
IP litigation in differing jurisdictions should also be taken into account. Section IV

surveys the developments in IP dispute resolution fora. Section V concludes.

II. IP Dispute Resolution Framework in
International Treaties

The international IP system, from its origins, aims to promote the protection of IP
throughout the world. The Paris Convention for the Protection of Industrial Property
(1883) was prompted by the need to protect foreign inventors during the 1873 Vienna
International Exhibition, and the Berne Convention for the Protection of Literary and
Artistic Works (1886) was the result of a mobilization led by Victor Hugo, for the
protection of foreign authors’ rights. The international IP system addressed transnational
IP relationships through the application of private international law and by the adoption

of general IP principles and concepts such as territoriality,® national treatment,” right of

6 See e.g. Paris Convention, Article 4bis, Article 6; Berne Convention, Article 5.
7 See e.g. Paris Convention, Article 2(1); Berne Convention, Article 5(1).
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priority® or country of origin.” Since the Paris and Berne Conventions were adopted
at the end of the 19th century, more than a dozen international IP treaties'® have been

adopted. However, provisions dedicated to enforcement remained scarce.”

* WTO TRIPS Agreement

This changed with the World Trade Organization (WTO) Agreement on Trade-Related
Aspects of Intellectual Property Rights (TRIPS Agreement)(1994), which addressed not
only minimum IP substantive standards but also extended to standards of judicial
protection for the protection of IP rights, the latter being a reflection of the importance

of IP enforcement to the negotiating Members.'?

Part III of the TRIPS Agreement, entitled “Enforcement of Intellectual Property
Rights”, establishes a common ground of civil, administrative and criminal law
procedures for IP disputes, between different legal traditions and systems.” It embodies
the multilateral consensus on guiding principles in relation to IP enforcement. It

recognizes the importance of balancing IP rights’ character as private rights with the

8 See e.g. Paris Convention, Article 4.,

9 See e.g. Berne Convention, Article 5,

10 WIPO currently administers 26 treaties,

11 See e.g., Paris Convention, Articles 9 and 10 on seizure of infringing goods, Article 10bis
on effective protection against unfair competition, and Article 10¢er on appropriate,
effective legal remedies; Berne Convention, Article 13(3) and Article 16 on seizure of
infringing goods, Article 15 on infringement proceedings. The WIPO Copyright Treaty and
the WIPO Performances and Phonograms Treaty contain provisions on enforcement, and
obligations concerning technological measures and rights management information,

12 See WTO TRIPS Agreement, Article 41 through Article 61,

13 F Abbott, T Cottier and F Gurry, International Intellectual Property in an Intesrated World
Economy (2nd edn, Wolters Kluwer 2011) pp 724—726.
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underlying public policy objectives of national IP protection systems which include
developmental and technological objectives (Preamble). Importantly, the Agreement sets
out the objectives of IP protection and enforcement as follows: “The protection and
enforcement of IP rights should contribute to the promotion of technological innovation
and to the transfer and dissemination of technology, to the mutual advantage of

producers and users of technological knowledge and in a manner conducive to social
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and economic welfare, and to a balance of rights and obligations” (Article 7). The

importance and broad acceptance of this Article is reflected in its direct incorporation

by WIPO member states into the WIPO Development Agenda Recommendation 45.
TRIPS Agreement also allows measures “necessary to protect public health and nutrition,
and to promote the public interest in sectors of vital importance to their socio-economic

and technological development” (Article 8).

More detailed enforcement-specific provisions are found in Part III of the TRIPS
Agreement, which establishes minimum standards of procedural justice and efficiency.
Enforcement procedures should permit effective action against IP infringement, at the
same time avoiding the creation of barriers to legitimate trade and providing safeguards
against their abuse (Article 41(1)). Enforcement procedures should be fair and equitable,
and should not be unnecessarily complicated or costly or entail unreasonable time-limits
or unwarranted delays (Article 41(2)). The fundamental right to be heard and the right
to decision, preferably in writing and reasoned, and based on evidence in respect of
which parties were offered the opportunity to be heard, is explicitly recognized (Article
41(3)). In addition, opportunities for judicial review should be assured (Article 41(4)).
The Agreement, however, does not require Members to provide additional resources for
the protection of IP rights distinct from the resources provided for the enforcement of

law in general (Article 41(5)).
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While the TRIPS Agreement represents a first multilateral harmonization of judicial
and administrative procedures for IP dispute resolution, broad room for alternative
solutions reflecting legal traditions remains available, and countries and parties are
exploring and experimenting novel procedures and mechanisms within national, local

context, but also within international, regional context, as described in Section IV.

* WIPO Advisory Committee on Enforcement (ACE)

The WIPO Advisory Committee on Enforcement (ACE), a multilateral forum for
policy dialogue on questions of IP enforcement, has over the years addressed elements
of IP dispute resolution and the most recent session in September 2016, included a
dedicated work program on “Mechanisms to Resolve Intellectual Property Disputes in
a Balanced, Holistic and Effective Manner”."* The meaning of “balanced, holistic and
effective manner” warrants some consideration, as it will be through this prism of

balance, holism and effectiveness that the proper implementation of IP dispute resolution

will be evaluated.

Balance is a dominant concept in the IP system. The IP system addresses the tension
between the grant of exclusive rights to I[P owners, on the one hand, and the grant of
access to and use of innovation and creative output and the fostering of a competitive

market, on the other. It searches for a balance between private rights that reward

14 See “Mechanisms to Resolve Intellectual Property Disputes in a Balanced, Holistic and
Effective Manner” WIPO/ACE/11/7. In addition, the 2" ACE session addressed “The role of
the judiciary and quasi—judicial authorities, as well as of the prosecution, in enforcement
activities (including related issues such as litigation costs)” ; and the 9th and 10" sessions
addressed, inter alia, ‘“Practices and operation of alternative dispute resolution systems in
IP areas”. For WIPO ACE documents, see http://www, wipo.int/enforcement/en/ace/.
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inventors and creators and the public interests that include education, research and access
to information;'® health and nutrition;'® economic growth; or state security'’. The
international IP system strives for a balance of the interests of developed countries and
those of developing countries,'® as well as a balance between national and international
regulation. A number of courts around the world have underscored the central role of

balance in the IP system, recognizing that the administration of an IP system is a
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constant exercise in managing the trade-off,'® and that IP protection must be in harmony

with public and social interests.”’ Achieving this balance is equally vital to IP dispute

resolution, where balance must be continually adjusted.

The interests mentioned above are non-equivalent values that require contextual and
constant balancing, as well as holistic approach. IP dispute resolution procedures should
embrace tools for extrospective reflection recognizing the interface between IP and

broader policy issues upon which IP has gained influence.

IP dispute resolution mechanisms should be effective. This is explicitly provided for
in the TRIPS Agreement (Article 41). Effectiveness involves numerous elements,

including in terms of impartiality, quality, consistency and predictability, time- and

15 See e.g. WIPO Copyright Treaty Preamble,

16 See e.g. TRIPS Agreement, Article 8.

17 See e.g. Chapter 17 of U.S, Patent Act, 35 U.S.C. on “Secrecy of Certain Inventions and Filing
Applications in Foreign Countries” , or Chapter 6 of Israel Patent Law on “Powers of the
State” (see also “Balance of Intellectual Property” , S Wilf presentation at Fifth Advanced
Research Forum on Intellectual Property Fights. Selected Topics on the Balance of Intellectual
Property, available at http://www,wipo.int/meetings/en/details. jsp?meeting id=23483,

18 WIPO Development Agenda,

19 Metro—Goldwyn—Mayer Studios Inc v Grokster Ltd, 380 F.3d 1154 (US).

20 Supreme Court, The First Petty Bench, Case: 2001(Ju )No.952 Minshu Vol 56 No 4 808
(Japan).
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1" Increased reflection on the ways to achieve improved

cost-efficiency, and accessibility.
effectiveness in these different facets is evidenced in the introduction of novel elements

and procedures in the judicial systems addressing IP disputes.

IP’s global mobility and transnational transactions, as well as the commonly shared
goals among countries to provide balanced, holistic and effective IP dispute resolution
may point to converging mechanisms of IP dispute resolution. Yet, dispute resolution
and judicial procedures are deeply embedded parts and reflections of the country’s
culture, history and economic policy and political ideology, and the national
characteristics are frequently, tenaciously defended. The result is a significant strain on
judicial and non-judicial IP disputes resolution fora with the potential of affecting the

performance of international and national IP systems.

lll. Developments in IP Disputes

Faces of IP litigation are multifarious and IP dispute trends applicable globally do not
exist. Yet, some relevant, albeit anecdotal developments can be discerned in some
jurisdictions, which may in turn provide lessons for litigants, courts and policy makers
in other jurisdictions. Information on developments described below is circumscribed by
the availability data being concentrated on certain jurisdictions, namely China, Europe,
Japan, and the U.S., and even within these jurisdictions, empirical studies of IP litigation

being advanced principally in patents only.

21 J de Werra, “Specialized Intellectual Property Courts: Issues and Challenges” in
WIPO/ACE/11/7.
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* Multi-faceted disputes

IP disputes can take a variety of forms. Patent litigation between Apple and Samsung,
described as “thermonuclear war”,> which took place inter alia in France, Germany,
Italy, Japan, the Netherlands, the Republic of Korea, the U.K. and the U.S. is one face

of IP litigation, and in the U.S., the dispute resulted in one of the top largest initial
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adjudicated damages awards of USD 1.049 billion.”> Contractual IP disputes arise from

myriad relationships established through license agreements, R&D agreements,
employment agreements and many more types of agreements. There are also
counterfeiting and piracy disputes, where the magnitude may be deduced by the value
of the global trade in counterfeit and pirated goods estimated at USD 461 billion, or

3'24

around 2.5% of global imports in 201 The tension between domain names on the

Internet and IP rights have brought new types of IP disputes, known as cybersquatting

disputes, with the development of dedicated dispute resolution procedures.

Google
reports having removed 1.81 billion URLs during the period between March 2011 and
October 2016.%° hese are largely automated takedowns against anonymous avatars, and
another face of IP dispute resolution.

The enormous diversity and gargantuan differences in IP disputes and remedies sought

give rise to challenging complexities in devising or identifying the dispute procedure

appropriate for the dispute.

22 See e.g. “Apple s War on Samsung Has Google in Crossfire” |, The New York Times,
March 30, 2014,

23 See “Top ten largest initial adjudicated damages awards: 1996—2015" in PwC 2016 Fatent
Litigation Study.

24 Trade in Counterfeit and Pirated Goods. Mapping the Economic Impact (OECD/EUIPO, 2016).
25 See http://www,.wipo.int/amc/en/domains/.
26 See e.g. Google Transparency Report at

https://www.google, com/transparencyreport/removals/copyright/?hl=en#glance,
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* Increased volume

In line with the growing role of IP in economies and societies, the volume of protected
IP rights continues to rise. Global IP systems administered by WIPO show consistent growth
in international patent applications filed under the Patent Cooperation Treaty (PCT), in
international trademark applications under the Madrid System, and in international industrial

design applications under the Hague System.”’

IP filings at the national level are similarly
manifesting growth, with some 2.7 million patent applications (4.5% growth) and some 3.5

million trademark registrations recorded worldwide in 2014 (16.3% growth).?

This growing volume and relevance of IP in the society will necessarily increase the
likelihood of disputes related to those rights.”’ Growth in litigation is discernible
particularly in patents. In China, the number of new first instance IP-related lawsuits in
2014 came to 116,528, marking a 15.6% increase over the previous year,’’ patent
litigations filings at first instance more than doubled from 3,326 in 2006 to 7,800 in 201
331 In Japan, the number of IP lawsuits doubled over the period from 2003 to 2013.>?

In the U.S., between 1994-2014, district courts have seen an average of 9,167 IP cases

filed every year, copyright and patent cases making up 31% of the federal IP caseload,

27 See WIPO Press Release PR/2016/788 of March 16, 2016.

28 See WIPO Press Release PR/2015/786 of December 14, 2015,

29 “The Patent Litigation Landscape: Recent Research and Developments” , Council Of
Feconomic Advisers Issue Brief, March 2016,

30 See http://www.court.gov.cn/zixun—xiangqing—14207 html, cited in Adjudicating intellectual
property disputes. an ICC report on specialised IP jurisdictions worldwide (ICC, 2016),

31 “Annual Global Patent Litigation Report 2014, Global IP Project” , Patent, Trademark &
Copyright Journal, BNA 2/20/2—15 (hereinafter Global IP Project).

32 J Tessensohn, ‘Patent Litigation and Settlement Trends in Japan” in Managing Intellectual
Froperty, August 24, 2016,

98 1 2016 Global Legal Issues (1I)



and trademark cases averaging about 38%.> Patent actions filed in the US from 1991
through 2011, show an annual growth of 6.4%,** although the number of patent
infringement cases filed in 2015 (5,600 cases) dropped by 2% after many years of steady
increase. Possibly of relevance, in 2015, patents granted by the U.S. Patent and
Trademark Office also declined. In the U.S. 80% of district court patent decisions are

appealed.’® In trademark litigation, on the other hand, infringement case filings have
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remained stable with 3,820 cases in 2005 and 3,449 cases in 2015. Copyright litigation

shows growth during the period 2011-2015, with file sharing copyright litigation

increasing dramatically from around 400 cases in 2011 to 2,854 in 2015. However, when
file sharing cases are removed, the copyright litigation filing rate appears stable hovering

2,000-2,500 suits filed annually during the period 2011-2015.3°

In the Russian Federation, the number of IP disputes handled by the commercial
courts (also referred to as “arbitration courts for economic disputes”) more than tripled
in the last five years, from 2,996 in 2011 to 10,974 in 2015.>” Within Europe, disputes
are more frequent in some countries, e.g. Netherlands and France, as compared with

others.?®

33 M Sag, ‘TP Litigation in U.S. District Courts: 1994 to 2014” , 101 Iowa Law Review
1065 (2016), p 108,

34 PwC 2012 Fatent Litigation Study.

35 PwC 2016 Patent Litigation Study, Data by Lex Machina (Lex Machina 2015 End—of—Year
Trends). on the other hand, indicates continued growth with 5,830 patent cases filed in
U.S. District Courts in 2015,

36 Lex Machina 2015 End—of—Year Trends available at
https://lexmachina, com/lex—machina—2015—end—of —year—trends/,

37 V Gorshkov, ‘The Experience of the Courts of the Russian Federation” in WIPO/ACE/11/7.

38 S Graham and N Van Zeebroeck, “Comparing Patent Litigation Across Europe: A First
Look” 17 Stan. Tech. L. Rev. 655 (2014).
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* Increased cost

In most jurisdictions, and particularly in the U.S. and the UK., IP litigation is
perceived as expensive, complicated and best avoided. When the U.S. Patent Act was
amended to introduce arbitration of patent disputes in 1983,>” President Ronald Regan
specifically stated that one of the chief reasons for such amendment was “the
inordinately high cost of patent litigation”.*? A patent litigation in the U.S. with a $10
million to $25 million value can today cost $3.1 million, from filing until decision.”’
In 2011, the average cost of copyright infringement litigation was estimated to range
from USD 384,000 to USD 2 million.*> Growing concerns in relation to increased cost
of IP litigation have prompted, in certain jurisdictions, the introduction of measures

introducing a cap to recoverable costs, limiting the value of claims or introducing small

claims tracks.*?

Other jurisdictions suggest more moderate costs. A comparable patent law suit in
Japan (from filing to decision) is roughly USD 850,000.** In Europe, average costs
of patent litigation range from 50,000 Euros to 200,000 Euros in France, 50,000 Euros
to 250,000 Euros in Germany, and 150,000 Euros to 1,500,000 Euros in the UK*

39 35 U.S. Code § 294 — Voluntary arbitration,

40 G Paradise, “Note: Arbitration of Patent Infringement Disputes: Encouraging the Use
of Arbitration Through Evidence Rules Reform” 64 Fordham Law Review 247 (1995), p 261

41 2015 Report of the Economic Survey (American Intellectual Property Law Association:
ATPLA),

42 S Balganesh, Copyright Infringement Markets, Columbia Law Review (Dec 2013).

43 E Jones and R Hacon, “The Specialist IP Courts in England and Wales: The Intellectual
Property Enterprise Court” in WIPO/ACE/11/7.

44 J Tessensohn, “Patent Litigation and Settlement Trends in Japan” in Managing
Intellectual Property, August 24, 2016,
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Increased costs in IP litigation may engender injustice arising from economic
inequalities. Only parties with financial prowess will be able to simultaneously finance
litigations across multiple jurisdictions, or litigate through processes lasting numerous
years. In the meantime, entrepreneurs with limited resources, even in meritorious cases,
will likely give up for lack of financial resources. Well-financed plaintiffs may in turn

promote frivolous litigation. The public resources of judicial systems will equally be
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drained, including with multiples courts in different countries having to address

analogous disputes which are frequently between deep-pocketed multinational

corporations.*®

* Duration of proceedings

The legal maxim “Justice delayed is justice denied” is particularly relevant in the
context of IP litigation in today’s fast-paced world, where many forms of IP enjoy a
relatively short commercial shelf-life. Patent infringement suits in first instance courts
will take: 12 to 18 months in Germany; 18 to 24 months in France; 24 to 36 months
in the UK.;*’; 14.2 months in Japan*®; and less than a year in China*’, making China
one of the fastest patent litigations jurisdictions in the world. In the U.S., while the
duration varies considerably by district, in 2015, time to trial averaged 2.5 years,

depending largely on how long discovery takes. °° These figures should nevertheless

45 S Graham and N Van Zeebroeck,

46 S Menon, “The Transnational Protection of Private Rights: Issues, Challenges, and
Possible Solutions” , Asian Journal of International Law 5 (2015),

47 Data on France, Germany and the UK, from S Graham and N Van Zeebroeck,

48 J Tessensohn, See also Ryuichi Shitara, “Intellectual Property Litigations in Japan and
IP High Court” (2015).

49 Global IP Project,
50 PwC 2016 Fatent Litigation Study,
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be read bearing in mind the specificities of the jurisdiction, including in particular

whether infringement and validity proceedings are addressed by the same court or not.

* Emerging “actors”

There is a noticeable trend involving new actors to IP litigation or new dynamics
between litigants in IP disputes. While this may again be limited to specific jurisdictions,
in particular the U.S., the likelihood of the practices expanding to other jurisdictions

cannot be neglected.

In the U.S., non-practicing entities (NPEs; also called patent assertion entities (PAEs))
have become prominent parties to an increasing proportion of patent litigation cases over
the past ten years, and in fact they have driven the recent growth in patent litigation.”’
NPE patent litigation filings, criticized by some as opportunistic enforcement of patent
rights by speculative actors and viewed by others as efficient financial intermediaries of
patent enforcement, grew from 28% in 2009 to 67% in 2013.°? Furthermore, damages
awards for NPEs are almost three times greater than practicing entities over the last five
years.”> This development is particularly relevant in light of the societal costs of certain
types of NPE litigation, with the “direct costs” of patent troll litigation in the U.S. in

2011 being estimated at USD 29 billion.”*

51 During the period 2005—2013, the correlation between total patent litigation and NPE
litigation is 99.89%, whereas the correlation between total patent litigation and practicing
entity litigation is 14.65%. L Cohen, U Gurun, S Kominers, “Empirical Evidence on the
Behavior and Impact of Patent Trolls: A Survey’ in Patent Assertion Entities and
Competition Folicy (D Sokol ed, Cambridge University Press, forthcoming),

52 PWC 2014 Patent Litigation Study. See also, “The Patent Litigation Landscape: Recent
Research and Developments” ., Council! Of Economic Advisers Issue Brief. March 2016,

53 PwC 2016 Fatent Litigation Study,
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The utilization of litigation as commodity can be observed also in copyright litigation,
with high-volume of lawsuits filed in the U.S. to monetize online infringement. °°
These lawsuits are filed against unidentified defendants (commonly referred to as “John
Doe” cases), almost exclusively comprising anonymous Internet file sharers. These cases
inundate the courts’ caseload, making up in 2015 almost 58% of the federal copyright

docket (2,930 cases out of 5,076), whereas it was virtually non-existent prior to 2004.”°
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The availability of statutory damages is essential to this infringement monetization

strategy and appears to be used dominantly by a limited number of plaintiffs. In 2013,

Malibu Media accounted for 64% of cases filed, and in 2014, the top three plaintiffs
accounted for more than 93%of John Doe litigation filings in copyright.”’ In addition,
while the trend appears to be subsiding, it is worth noting the dramatic increase in
copyright litigation in the U.S. was also driven by the use of litigation as a strategy to

raise awareness about the illegality of file sharing.>®

Another trend noticed, in particular in the U.K. is that of alleged infringers becoming
more proactive and initiating defensive first strikes, especially in jurisdictions with
high alleged infringer plaintiff win rate, for example, in London, where the rate is

77%.2?

54 J Bessen and M Meurer, Fatent Failure. How Judges, Bureaucrats, and Lawyers Fut
Innovators at Risk (Princeton University Press, 2008), cited in M Mazzeo, J Ashtor and
S Zyontz, ‘Do NPEs Matter?: Non—Practicing Entities and Patent Litigation Outcomes”
Jnl of Competition Law & Fconomics (2013) 9 (4), 879—904,

55 M Sag, 1994-2014, p 104,

56 M Sag., “IP Litigation in United States District Courts — 2015 Update” (January 2016).
57 M Sag, 1994-2014, p 114,

58 M Sag, 1994-2014, p 104,

59 Global IP Project, p 5.
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* Damages

In most countries, the primary objective of IP litigation is injunction. This is different
in the U.S. where with the possibility of punitive damages, damages tend to be the
primary objective of patent litigation. Indeed, in the U.S., the largest damages award was
USD 1.8 billion,°° and in 2015 annual damages award is USD 10.2 million.®" This is
in stark contrast with other jurisdictions. In Russia, the largest damage award reported
is less than USD 100,000.°> 1In China, the average damage award is low, at around
USD 15,000, but changing.>®> These are fundamental differences that influence the court

mechanisms leading up to these outcomes.

» Concerns regarding Sham Litigation

The increased volume and cost of IP litigation, the rise of damages amounts and use
of IP litigation as monetization strategy raise concerns of sham litigation, which can take
different forms. They include, frivolous lawsuits initiated by dominating firms with the
goal of scaring potential competitors away or forcing settlements; frivolous lawsuits filed
against governmental agencies (IP offices, sanitary authorities, etc) with the goal of
gaining time and artificially maintaining IP rights in force; or lawsuits between
competitors with the purpose of concealing illegal collusive practices (those lawsuits

generally end with a settlement which, otherwise, would be prohibited by antitrust law).®*

60 Centocor Ortho Biotech, Inc, v. Abbott Laboratories, 669 F. Supp. 2d 756 (E.D. Tex.
2009) (U.S.).

61 PwC 2016 Patent Litigation Study.
62 Global IP Project, p 18,
63 Global IP Froject, p 34.
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* Criminalization of IP infringement

IP rights are private in character, and their enforcement principally undertaken through

civil proceedings. Nevertheless, IP violations may have broader repercussion, disrupting

the fabric of society, in areas such as public health and safety, tax and customs income, Pl

1z
protection of local and regional industries, the prevention of corruption and organized FE
crime.®® In such instances, criminal enforcement may be sought by the State and public

authorities. While criminal sanction in IP is not new and were included in modern IP
laws,°® the international obligation to provide for criminal sanctions derives from the
TRIPS Agreements which provides that criminal procedures and penalties shall be
applied “at least in cases of willful trademark counterfeiting or copyright piracy on a
commercial scale,” and that “(r)emedies available shall include imprisonment and/or
monetary fines sufficient to provide a deterrent, consistently with the level of penalties
applied for crimes of a corresponding gravity” (Article 61). States may provide for
criminal sanction in other types of IP infringement and there is a recognizable trend in
the enforcement of IP rights toward increased criminalization of acts of infringement,
including patent infringement. Balance between private rights and public interests takes
on an even greater significance in criminal [P enforcement, and to the extent that
criminal enforcement transfers the cost and burden of enforcement from right holders

to the state and public authorities, societies and governments will have to address the

64  “Study on the Anti—Competitive Enforcement of Intellectual Property (IP) Rights: Sham
Litigation” CDIP/9/INF/6 (WIPO).

65 I Manta, “The Puzzle Of Criminal Sanctions For Intellectual Property Infringement” 24
Harvard Journal of Law & Technology (2011), p 504.

66 Delving back into history, penalties analogous to fines were provided for in the British
Statute of Anne of 1710 and the first United States Copyright of 1790,
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challenge of allocating public resources to IP enforcement.®’ Criminal IP enforcement
also gives rise to additional complexity merging criminal procedures which are
inherently, intimately connected with local sovereignty and structures with IP disputes

of transnational nature.®®

* Territorial rights in transnational disputes

The current trend in IP disputes appears to implicate movements in opposite directions.
Territorial protection and enforcement of IP rights along legal and geographical
boundaries between jurisdictions persist on the one hand, while economic barriers and

% International constellations of

boundaries are transcended through globalization.®
national IP rights continue to be addressed by domestic laws through the application of
private international law. Litigation over IP rights has become international. For
example, in the UK., a review of all patent cases filed at the Patents Court between
2000 and 2008 found that the number of foreign litigants exceeded the number of

domestic litigants.”®

And the increased opportunities for infringement of IP rights in
the globalized and digital environment, render the practical and legal challenges in IP
litigation more acute. Private International law questions abound: Which jurisdiction is

competent? Which law applies? Can foreign judgments be recognized and enforced?

67 Abbott et al, pp 717-718,

68 The WTO case China — Measures Affecting the Protection and Enforcement of Intellectual
Property Rights (DS362) is illustrative as it was prompted by US IP right holders’ efforts
to enforce their rights in China, and addressed issues relating to thresholds for criminal
procedures and penalties,

69 S Menon, “The Transnational Protection of Private Rights: Issues, Challenges, and
Possible Solutions” , Asian Journal of International Law 5 (2015) pp 219—245.

70 UK Law Commission 2014,
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The Hague Conference on Private International Law (HCCH), an intergovernmental
organization that works towards the progressive unification of the rules of private
international law,”’ is working, through its “Judgments Project”, on two key aspects of
private international law in cross-border litigation in civil and commercial matters,
including IP matters: the international jurisdiction of courts and the recognition and

enforcement of their judgments abroad. With respect to the latter, a Special Commission
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is preparing a draft Convention on the Recognition and Enforcement of Foreign

Judgments, which contains Articles specific to IP, in particular exclusive and

non-exclusive bases for recognition and enforcement of judgments ruling on IP validity
and infringement.”> The breadth of IP exclusive jurisdiction in the Convention will

determine the control of local courts in trans-border civil litigation.

IV. Developments in IP Dispute Resolution Fora

Traditionally, judicial enforcement of IP rights pertained exclusively to the province
of domestic law, typified by the right holder initiating legal proceedings where the IP
rights are held and alleged infringement is taking place. The choice of forum was
principally influenced by factors such as local jurisdictional requirements, venue
proximity, service requirements, convenience of the forum or ease in obtaining desired
remedy (injunction or collection of damages). In domestic context, parties would look

at court’s docket size, backlog, attitude towards IP and disputed area, and expectations

71 HCCH administers a number of Conventions of relevance for IP proceedings, such as the
1965 Convention on the Service Abroad of Judicial and Extrajudicial Documents in Civil
or Commercial Matters, the 1970 Convention on the Taking of Evidence Abroad in Civil
or Commercial Matters, or the 2005 Convention on Choice of Court Agreements,

72 For more information on the HCCH Judgements Project, see https://www.hcch net/en/
projects/legislative—projects/judgments for more information,
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for speedy trial. As IP litigations gain increased significance and complexity, and in part
as a consequence of the developments in IP disputes, some of which are described in
Section III, dispute resolution fora are also undergoing developments, with a panoply
of options for IP dispute resolution existing in a complex framework of institutional

arrangements.

A. Courts

Court litigation is the most conventional method of IP dispute resolution, and the
judicial structures will determine the nature of infringement proceedings, including
whether they are adversarial or inquisitorial, the type of evidence permitted, appeal
routes and timing, burden of proof, defenses, expert evidence and the roles of judges

and juries.

For example, patent litigation can take different forms, some countries allowing
validity and infringement to be raised in a single forum (unified), and in others requiring
the two issues to be decided by separated bodies (bifurcated). Some countries have
double-tracking, where patent validity may be disputed in both a judicial proceeding and
an administrative proceeding,’® sometimes even simultaneously. In the U.S., validity,
infringement and damages may be resolved in a single trial at first instance litigation.
In Germany, there will be separate proceedings for validity and infringement and a

4

separate hearing on damages.”* In Australia, there can be no trial on the issue of

73 Canada, Denmark, England, Finland, France, India, Israel, Italy, Japan, Netherlands,
Norway, Spain, Sweden, Switzerland, Taiwan and the U.S, have double—tracking, Global
IP Project, fn 7,

74 Global IP Project p 9.
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damages until the validity and infringement issues have been finally resolved through

appeal.””

The perceived disposition of the courts will also exert significant influence on the
choice of venue by the parties. Patent win rate at U.S. trials was 70% during the period

2005 to 2014,”° whereas patent win rate in Osaka and Tokyo District Courts was 42.4%

A
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from 2011 to 2013.”” During the period 2006-2013, plaintiff win rate in England when

the patentee is the plaintiff is 30%, whereas the alleged infringer plaintiff win rate is

77%.’® These data, and the data cited in Section III, such as average cost and time
of litigation, remedies granted will be closely analyzed before litigants determine where

to sue and policy makers consider reform measures.

Some of the novel structures and mechanisms introduced in judicial structures to

respond to the changing trends of IP disputes are described below.

 Establishment of Specialized Judiciary or Specialized Courts

With the growing role of IP for businesses and the economy in general and in an
endeavor to handle the rising IP caseload more efficiently, States are increasingly
introducing specialized judiciary or specialized courts to adjudicate disputes relating to
IP rights. The 2012 Study on Specialized Intellectual Property Courts by the

International Intellectual Property Institute (IIPI Study)’® catalogued some 90 specialized

75 Global IP Project p 18,
76 PwC 2015 Fatent Litigation Studly.

77 J Tessensohn, “Patent Litigation and Settlement Trends in Japan™ in Managing Intellectual
Property, August 24, 2016,

78 Global IP Project,
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courts from Asia and Oceania, Europe, the Middle East and Northern Africa, North and
South America and the Caribbean, and Sub-Saharan Africa.?? The International Chamber
of Commerce (ICC) published a report in April 2016, looking at structures of specialized
IP jurisdictions (SIPJs). Nineteen out of the 24 countries surveyed by the ICC have

SIPJs.?!

The SIPJs can take different forms, reflecting the local nuances and the diverse legal,
economic, cultural and historical frameworks in which the courts are established. In
some countries, special divisions are established within existing civil or commercial
courts to hear IP cases exclusively or in addition to other cases. This form achieves
specialization by concentrating IP litigation within the existing judiciary infrastructure,
and has the advantage of addressing IP within the broader civil, commercial context, and
avoiding the costs relation to the creation of new IP courts. Other countries have

stand-alone courts specialized in IP cases. In some countries both forms coexist.

SIPJs may have varying competence, with some courts addressing only certain types
of IP rights or certain types of action (invalidation or infringement actions). SIPJs may

be courts of first instance or appeal, and the final decision in the disputed matters

79 The IIPI Study is available at:
http://iipi.org/wp—content/uploads/2012/05/Study—on—Specialized—IPR—Courts, pdf.

80 [IFI Study, p 2.

81 Adjudicating intellectual property disputes: an ICC report on specialised IP jurisdictions
worldwide, ICC (2016), available at:
http://www.iccwbo. org/Advocacy—Codes—and—Rules/Document—centre/2016/Adjudicatin
g—Intellectual—Property—Disputes—an—ICC—report—on—specialised—IP—jurisdictions/.  Of
the surveyed countries, Belgium, Brazil, Chile, China, France, Germany, India, Japan,
Mexico, Peru, Portugal, Republic of Korea, Russia, Spain, Sweden, Switzerland, Thailand,
the United Kingdom and the United States of America have SIPJs, Albania, Costa Rica,
Guatemala, Honduras and Ireland do not have SIPJs.
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frequently rests with a non-specialized higher court. Differences also manifest in the
types of judges that may comprise a SIPJ: legally qualified judges, technically qualified
judges and lay judges. The U.S. is an exception in relying on juries in the decision

making process for IP disputes, with significant caseload decided by a jury.®?

Despite the diversity, the rationale generally given for establishing specialized courts or
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specialized judiciary within courts are founded on improving quality of justice in IP

litigation and include: judicial specialization promotes greater understanding of and

familiarity with IP-related issues and may better adapt to dynamic developments in IP law
and IP-intensive sectors. Such specialized expertise, with established support mechanisms
tailored to IP disputes to address technical issues, can enhance time and cost-efficiency of

proceedings, and ensure consistency in IP jurisprudence and predictability of case outcomes.

Nevertheless, SIPJs are not without associated challenges, which include: the public costs
of establishing and of operating such courts, especially in countries with limited resources
and in which the IP case load is low; the risk to access to justice for low-resourced,
geographically distant parties; or risk of tunnel vision or “insular jurisprudence” with
concerns that specialized IP courts may neglect the broader legal and policy framework that
can surround IP disputes.®’

While the trend towards SIPJs appears to be discernible in most parts of the world,

judicial structures for IP dispute resolution will be determined in light of the role of

82 The percentage of patent cases decided by a jury reached 75% during the period
20112015, PwC 2016 Fatent Litigation Studly.

83 J De Werra, “Specialized Intellectual Property Courts: Issues and Challenges” in
WIPO/ACE/11/7. See also L Harms, “A South African Experience” in WIPO/ACE/11/7;
S Basheer, “Specialised IP Courts: The Indian Experience’ in Specialised intellectual
Property Courts — Issues and Challenges (CEIPI-ICTSD, 2016).
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IP in the local economy and cultural development, IP caseload, legal traditions, societal

characteristics, economic contexts and priorities of each State.

* Supranational IP Dispute Resolution - Establishment of Regional

Courts

Globalization and regionalization of trade has led to the establishment of regional IP
systems. Regionalization is also observable in IP dispute resolution, where courts with
supranational competence are established to resolve IP disputes. The European Union
(EU) is currently the most fully integrated among the many regional arrangements. IP
law has been largely harmonized in the EU, and the Court of Justice of the European
Union (CJEU) interprets the numerous IP directives and regulations. Additionally, 25 EU
member states have signed the Agreement on a Unified Patent Court (UPC), which will
be composed of a central chamber as well as regional chambers, separate from the

84 The UPC will have exclusive competence in respect of civil

national court systems.
litigation on matters (e.g. infringement, provisional and protective measures and
injunctions, damages) relating to European patents with unitary effect, classical European
patents, and supplementary protection certificates. The main benefits of the UPC are
hoped to be: a unified jurisprudence throughout most of the EU resulting in increased
predictability and the avoidance of parallel litigation ; judgments (injunctions, damages)

with effect in 25 member states of the EU; and the expectation of speedier procedures

than in many of the individual Member States.®”

84 UPC Agreement will come into force when 13 EU Member States have ratified it and
eleven have done so. However, the process of ratification has been interrupted by the
U.K. vote to leave the EU,

85 ‘An FEnhanced European Patent System’, the Select Committee of Unitary Patent
Protection and the Preparatory Committee of the Unified Patent Court, available at
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The Andean Community, a regional integration pact among Bolivia, Colombia,
Ecuador, and Peru, was established through the Cartagena Agreement in 1969. The
Andean Community had success in particular in relation to IP protection, with Andean
IP Decisions having direct effect in each of the member states and interpreted and
applied by the Andean Tribunal of Justice (ATJ), as well as by national courts. The

docket of the ATJ is dominated by IP cases: of the 1,338 preliminary references that
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national judges sent to the ATJ through the end of 2007, 1,303 concerned IP.%®

Although not limited to IP disputes, the establishment of the Singapore International
Commercial Court (SICC) in January 2015 is noteworthy, as an effort by a national
court to exercise broader “transnational” jurisdiction. The SICC is a division of the
Singapore High Court and part of the Supreme Court of Singapore designed to deal with
transnational commercial disputes. Generally, the SICC has the jurisdiction to hear and
try an action if: the claim in the action is of an international and commercial nature;
the parties to the action have submitted to the SICC’s jurisdiction under a written
jurisdiction agreement; and the parties to the action do not seek any relief in the form
of, or connected with, a prerogative order. SICC issued its first judgment, in a case
involving business interests in Australia, Indonesia and Singapore.®’ Similarly, the
Supreme Court of the Republic of Korea announced the launch of the Committee for

IP Hub Court in June 2015, with the aim of establishing an IP specialized court that

http://unified—patent—court.org/.

86 L Helfer and K Alter, “The Influence of the Andean Intellectual Property Regime on
Access to Medicines in Latin America” in Balancing Wealth And Health:  Global
Administrative Law and the Battle over Intellectual FProperty and Access to Medicines in
Latin America, (R Dreyfuss and C Rodriguez—Garavito eds. 2013).

87 See http://www sicc.gov.sg/. See also S Menon, “International Commercial Courts:
Towards a Transnational System of Dispute Resolution” Opening Lecture for the DIFC
Courts Lecture Series 2015,
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“can play a role as a test bed for swift, accurate, low-cost decisions for global IP

disputes.”®®

B. Non-Judicial IP Dispute Resolution Fora

The perceived limitation of national judicial structures in addressing transnational 1P

disputes is driving international IP actors to alternative fora for IP dispute resolution.

IP’s place today as an integral component of international trade policy leads to the use
of the institutional apparatus of trade regime for dispute resolution. With the inclusion
of IP enforcement into the structure of the WTO TRIPS agreement, WTO’s trade
settlement forum is utilized as IP dispute resolution mechanism.®® This trend propagates
through the growing number of regional and bilateral trade agreements which include
sophisticated non-judicial forms of dispute settlement, such as binding international
arbitration, to enforce the terms of the agreements including in relation to IP.”°

In addition, as seen in the discussions in the WIPO ACE,”' parties to IP disputes and

88 Supreme Court of Korea, Press Release, June 4, 2015, available at
http://eng.scourt. go. kr/eboard/NewsViewAction, work?gubun=41&seqnum=49&currentPa
ge=1&searchWord=&pr=2,

89 See e.g. WTO case Huropean Union and a Member State — Seizure of Generic Drugs in
Transit (DS408 and DS409) regarding seizures on patent infringement grounds of generic
drugs originating in India, transiting through ports and airports in the Netherlands,
destined to Brazil, and China — Measures Affecting the Protection and Enforcement of
Intellectual Property Rights (DS362) referred above,

90 An example is the International Centre for Settlement of Investment Disputes (ICSID)
arbitration in AHS Niger and Menzies Middle Fast and Africa S A. v. Republic of Niger
(ICSID Case No. ARB/11/11), where infringement of domestic IP rights was one of the
allegations made by the claimant, The Tribunal found Niger in violation of the Investment
Agreement, but rejected the claimants’ allegations regarding IP infringement,

91 The 9" and 10™ sessions of the WIPO ACE addressed as one work program “Practices and
operation of alternative dispute resolution (ADR) systems in IP areas’ .
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policy makers are embracing alternative dispute resolution (ADR), as an out-of-court
option. ADR can range from assisting the parties to achieve a negotiated resolution of
their dispute (such as mediation), to various types of independent determination as to
the merits of the dispute (such as arbitration or expert determination).”” It may also
involve privatized mechanisms of online IP enforcement, increasingly prevalent for large

volume, small value, online IP disputes, and established through the contractual

Pal
1r
=
rz

frameworks governing the privately-managed online spaces, ranging from the domain

name system to other online platforms, such as search engines, auction sites, social

media platforms and virtual worlds. For example, in the domain name system, the
Uniform Domain Name Dispute Resolution Policy (UDRP) is successfully providing a
low-cost alternative means of resolving disputes involving the bad-faith registration of
trademarks as Internet domain names, with more than 50,000 cases handled since its
adoption in 1999. Whereas the UDRP was adopted following an extensive consultation
process by WIPO and is monitored by the WIPO member states,”®> major enterprises
across a range of online platforms providing mass-scale, low-cost remedies against IP
infringement, raising concerns of partiality of the platform as a dispute resolution
provider, lack of due process or lack of transparency.”*

An illustration of the multiplicity of dispute resolution fora that may be at play
contemporaneously is Philip Morris’s endeavor to protect its trademark rights in the
context of Australia’s plain packaging measures have included not only court proceedings

in Australia,”” but also two investment treaty arbitrations’® and a WTO dispute.”’

92 For more information, see http://www, wipo.int/amc/en/.

93 For information on the establishment of the UDRP, see Report of the First WIFPO Domain
Name Process, WIPO Publication No. 439 (1999). See also “WIPO Arbitration and
Mediation Center, Including Domain Names” WO/GA/48/12 REV,

94 A Christie, “Voluntary Mechanisms for Resolving IP Disputes” WIPO/ACE/8/10.

95 JT' International SA v Commonwealth of Australia and British American Tobacco
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V. Conclusion

This broad brush survey of IP dispute resolution, albeit centered on a few jurisdictions,
paints a fragmented picture of IP dispute resolution with a multiplication of fora, where
plaintiffs with financial prowess may have an unfettered choice of where to bring suit
and ensuring access to justice for SMEs and individual innovators and creators is a
growing challenge. Depending on the forum, different rules of the game may apply to
the same parties and same disputes with different outcomes. National judicial structures
procedures coexist in a space that is increasingly taken up by regional and international
judicial and arbitral structures, as well as environments with private ordering. Increased
reflection will be called for to find coherence in IP dispute resolution, applying the
increasingly harmonized IP framework and at the same time respecting local judicial

traditions in today’s multi-speed, multi-layered world.”®

Australasia Limited v The Commonwealth [2012] HCA 43,

96 2011 Philip Morris Asia Limited (PMA) request for arbitration against the Australian
Government under the Hong Kong—Australia BIT (arbitration under UNCITRAL Rules,
seat of arbitration — Singapore and the Permanent Court of Arbitration);: and 2010 Philip
Morris request for arbitration under the Uruguay and Switzerland BIT (ICSID).

97 Australia — Certain Measures Concerning Trademarks and Other Plain Packaging
Requirements Applicable to Tobacco Products and Packaging (WTO Dispute DS434;
DS435, DS441, DS458 and DS467).

98 2016 Address of the Director General, WIPO Assemblies — October 3 to 11, 2016,
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14 Chap6. Emerging issue: The Internet of Things
15 ITU, The Internet of Things, 2005
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A P that AR FA) B /1%L Fukaoln] Althel ARl ulel skl
ulRlo|CHWER, 2014), ol i3t Alkat 2] B4 B4 ARAFL oI5 FAHL
2 AGET gl YRolgHNe HUAE i F23| GUSAE 2ot 1]

o, ALt el ol S
A ER e e 5
Ry,

=4, OECD += H<SHY
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o 4 Y Zolgial wdRity el WEA XSSl AR7IRHContext
dependent) $H8= WA = Sl Zefo|HA] BE S dgstojof gt &
5] olz|gh WPAE Aol AlE fi7t Zefo|HA] | e o] AP Sl o] F
o]& 4 Q15 Zo|tHOECD, 2013a). ©l& 918 AHo] 28 4 F-89 9dS ¢4}
517] fjetolehs ARSERA S WL ofue) X o] SAjot Ao alEstoiof gt
oj2fgt L vrefRl o]yt ESE lEfekal, A&Ao|H FrjHor A8-E Hav)
ULk, ZefoHA]l e} 7] EE Qle] AEAS AeAld oEE ZHAAL gloen,
FA7VsA (traceability) @ M (accountability) 2 7|AE 4= glojof 3}

ARTEE AT Al WA AR AHRES] Rt e oghRo
(empowerment)°|t}, ThgRE 2|eF T550] 8 ¢d]= 2olA AuAEo]
oftjof] ZAIZF AL, AA| =AE WAsH, F7F MlS A=A] Tofshe A A%
Aoz o AL QU= Ao Aol o3t FAIEE tHE o e SHARESA|

A7} o1BA HYE| T FAE|ofoF SH=A]of Bate] A3 vh= gich ' addE 2
Folar ul=ro] vjARTEA Q] AH|AEYE A (Consumer Action in the United
States)?t 22 A 2BAIAE ojn] ARRIEIAA FY Bl HuHofA
IoT $HgolA 8] &u|A} H5of sto] 2Estal Ut

) Htb g s

20129 m|AYPAR(FBD-S 37 5 AtelH FA oz Qs wid 4= g9 1
a7} draggttka B sk ti(KrebsOnSecurity, 2012). o] QlE|UlAtoll A Heto
Wt 27t AL SRRl weh SAIER A, AAPEAY 5o EokllA HAE 2
ot 91F dh-goll T3t ol77t LERt =ojEle] @a1 Stk 8 7|RkA[Ado] ICT ¢f

16 TEske], < OECDY] AB|AFAM LI 3](CCP, Committee on Consumer Policy)L 1999 OECD
HAAPIA ] Qlo] AuAfE S o] WSl 7to|=elele] A} Hste] AAlA ] 8-5S k=05 vf
et} www.oecd. org/sti/consumer/oecdguidelinesforconsumerprotectioninthecontextofelect
roniccommerce1999, htm, 2kl
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SAUEAT FA &gl meh B ARl B ofelA] 9fol HiRt dis =3 &
83 ol WLE Zloft}, 53] EH(End—to—end)oA 9] EeEAl= ToT &7
A R Sash, i 2= YESAL} tufo]io REEA] F1550] Qlofof
ot voprl, et fee] ass wel kY Bzt

OECD & @A 2002 FEAIAE B HEYT HebS 913k 7hol=2telel A 2
o &> FoItHOECD, 2012b). s 2ol +8 "7 tha doh

« T ERE 9 A= 44 2lo] AaEh, olo] T 20026%E Aol
B E7} B3] S715I9L00], Yol AAA, AlSlH, AXH 5 mE Ropoll4

A (o] 24} “Hacktivism”) & HFES1 o] S71shirt,

Amt
o2
1
)
filo
N
~N
2)
do
el

+ ARALYY HA BEHAH ZABANA PRALY W 7)) U=
AAZ Hodske Zol B3 ol T ik

« 1T S lEdlo] AQlzt 2ol FEHAT ABlole] B a4t Hgie

+ AolH|uot B o] Fa EYREUER QAEo] B FjolA] Abo]
wsclel tid tgo] F7k B $4 £S5k Hu ek

10T B0l 1871920 whfet 5ol Ale] Shigh Heke WAt Ao] of
Uehe 42 45, olgle] TAY BEA gel otk Fe FRs Auo}
shet ajeba] Bk BAl] QlojAls Aulh Eat dlels} obeh, Awlais BAZL W

% ol WA AR Bk, Wil AU A 5 Qlofok Ak ThA U
0T QPR A B4 B 4 glow, “BEA Sol o84 U Aulg
£ 98] BE AL djFA Qeths 4e AXjstolof Srks Aol mebA ol &

ARE o] 9 WU 9 B 2A2 1A Ao,
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3) A

OECD &= AH<le/lat pelstol ‘=75 /g 2 BAlgoR 425t 9lr.
olo BBt} AP, WOk oler, AnlA} 5 ol §4} HER M3 B YU
A5,

WA, AR Beisto] AR BHAN BA} e He Aelgne ¥
2 Aololl W2 Aol 7]k 3 4+ ik AHEIE $elAE o ujol
22 B3 AIARE 47, T8 S, AR ok T ARA et 5
Heh T AHRE A APEsks FR7EE 5 glonk, Hitelle] ZgE ol
E7h AnZAel 928 A9 G Aok AR APl S ApEE 5 9)
L A7k o] BAZE S Aol Uobt 9, W2, ANKEE, AnEst S
AFElo] Aul2r} ATD A9 AAE Bl RARARI Hlofelsh SE7]E s
o Mgst HuE oA @ Flolek AL sk A3 AR YeNH A
1 ol QIR S 9] Al] s Bk, wrebd AFRQIE o)A
SR Aok AR ssHen] ol Q23] SjHstolof aet.
Al AR 7, M R F wEA BEh Hash ugbg R e

7124 AFEE AS TASl] AR BEL FEstolo} s, B4
3 AL AN Bast ek

sk} o] g4 B o] 3k ol2i sk
S e A, FH AU e AT
2 AEQEYe] TR Byozhy maHtn

Toleh, ol IR} ol 82} M o) S ZUT Wek BAYe] STt )

-
o
o
o
N

ro
oX,
s

A

oZ;

FlF

32

&

AFE 7= olF S22 SIE vikdshe el flen, AAE, 71E &
O] a2 ARARRE =7l 2 Sl E o QUnk webA Aujso] ARIAA T

A AR HEzAE 18E 5= Qe APdYS(Privacy by Design)'’ ®2]2] 114
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o] PJofiE AFEQIEULE EAFoRE B M2 SPHEIA] Gkl ToRst Hoko 2
) A1) Aol A 2HgEl= Zlo]7] whie] Theret Rolo] WEw} Felo] ot E3]
9o ThE AR F HOHIA|, oG4} o} Zre AT T ol7rin of
et 7171 7o) sidolebs ol Z7te] Az, 95, Al 5 ae AlRoRs
sk WBE 1 A8 diie] B Zolth, 5 Sof wuis T HER 7
APBEEY, SNARO) BE 9 o)§ Fol Uk WE, AYIFANIY, AREA
Z Ul g St Sl Wk Suy, o), AEAEE Fol 9 Aol uf
ehA] AFEQIEYIO) BHElo} o] 87} BEehe BAo) AL e Bt He B

AFERIEIS] 7144 o] nhe Rof 8-S Tejste] SEHoR B
E3tolof & Aotk

l

A
m o
o

2. World Bank : World Development Report 2016 - Digital
dividends

7l CIX|E &8

|

b At=] e}

[

AE U FRSAV s 719 T ¥l 7l FEet war| el

o w3 gleh, o2 Sof QlwujAlole] e Zv]Ale] uhy o] 1 gL Sa
RAZ) o]ole ¥7)7kx] 160¥l0] AoH, Ake] A4S A7)e] ol 6odo] 4

AF|QT}, olo] ulste] W= o] HFE EURE B0 40 77k 151
of BafsloAct, AUEAR] TS & vt A7) R A AT e W A

AnlEot foiEs o Bol Aokl A

17 o]2f&t “Privacy by Design’ 8- 7iLcte] 7H7]19HAnn Cavuokian) BHAF7F 1990d ehol] Atet
Ao, AAA ] ZefoluA] diwel weiste] 7o AX(D AP el o, @ Zefo]HAl
1350] 7] A% (Default Setting), @ FH7]e Al Gl B2y 94 dA|9] Alglof Zejo]HiA]
B 23 @ x8H V)5 S (Zero—sum) 7t obd AFE R K Positive—sum), ©
/%‘tg?ﬂ ZAA¢] HE(End—to—End), ® 7FA/d% F/d(Keep it Open), @ 7131 Zefo|HA]2]

TTAREAE T AAICE 2)e AAIBRL Q.
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World Bank = QIE[Ul & ¥4 7]&o 2d &
ZoPHA 53] A, 719, AR dEE 7P & ¥EE Sk Qo HdA e
2 A 1119 oF 80%7F FrllEe Askal glon A|sAor FTskal gl
ot F=, v, Ak, di, Hepd o= QIFY o] §APT B X Hat
98%2] A7} FelE= AFshal e W, ofZe|zt Alstet Abal ode] X[
Utk 53] H7He] = A =9} QIEYl o]&

al
Q7 g st Kok u Aol AAZ Bk 1 gl Ajes

2 1 . World Bank, 2016.

Map ©.1 The internet is more evenly spread than income

a. Based on national income, 2014

N IERD 42010
Source: World Bank. Data at hitp://bit.do/WDR2016-Map0_1.

Nate: Countries” sizes are rescaled in proportion to national income and internet population. The darker the shade, the higher the national income (panel a; GDP at
markel exchange rates) and the higher the internet population (panel b).
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olFg Ul FFH2 V1T AHelME veRdTh 2E =71 7oA <
Ul =8-82 S7staLl Qlek 201094 20148 Abofo]l =)ol FatA]of Eoh=
=72 719E] dd e AHYl 8 H=TE T0%, W2 w72 40%9) B,
o] =2 OECD =7Fa2 90%°] Estltt, 12y Tt AUl EgEol ofhd
Heb A, 7] WIEXS, AL e, AR & Hoh 5547 EY Ve 2
S AN =7Hds S T A7 R

AE w3k M2 Oy 7)hke] ARE wHusla gl Ed] /fEmEAbolA] HE

s
It

HiollM o] FEEAV e Sk TRkEopel Hish o it BaS Holal

N AR B 5 QS shgon, TR AF WS AFSIAL, 60715
A9 BE W DS A S WA R Aol glelA 19073
o4t TS AEBAT, 1T A AR, 159743 AlE TelS X g}
sl 98 Folth. TLeluh APEASEe] A8 SHulut 7|9le] Ao A A

HlAHTHE ARAESHE SR AN AX W B 5 N Aol o Be £A1E

o)A QlEHe] ML AR AL, 7] AE, QAT 5 E HolA Thakt
AyEh o) Ak} dularol] Zupdl 2712 ZhAgHTh et QlEylo] mE 2
7ol WA St QG olE BTk, §) BANRE Sa AAERI USRS 1 of
geo] AT AL BRI 4 Qolrk. AAHQl WA olejat ArhSo Ao <l
Yl shke atAlo] weelx] Ealgcks Aol 3 R9los Faalge Aol A
Treabsol A Al7]4r0] BHgo] Thae] AElE RolRT QSolE Bl o e
BAIIE 245 FrloIME Qe B Al7|4S BTt BRHOR Bed Sl

mO“

18 Comin, Deigo, 2014, “The Evolution of Technology Diffusion and the Great Divergence.”
http://www.dartmouth. edu/~domain/files/brookings%20blum%20roundtable. pdf.
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2) AmAz}

off

ol 3t el HH7|&o] ARl AFaA= 3| 7P FEHAA Yeptb=
ALBloflo] otk Fm Azfo|rt QIEUYL o]2Hl 7]F]9] FAH(Expanding
Opportunity)’ & 74ttt &, dAE 7|eS 53 BXE At 7hde &Y

= A3 @A AHY Aol HaL Qe pEle A MEE 718E vkl Qi
A

»

glom, ol BHEo] eA oS AolA AEUE o83k YRS Sk
ol E3 &I} QEIF TS FASIE Bt olHY QAU o] 8AY 50
24 AAE FAsgon ol B QEmt ohet Ag] thiwely Hue] B4

Ty HA] gofl wet Hop AdE 7ol A& EHskal 9lom,
71E9 7le2 FAAE el fitk ole YAE Vel Aud vieh g2 o=
=otal @3] AEe AA|, dRelM Y ARE wheeluls AXE olEoldth 2
= OAE 7led wE e Stekal AR ARE B 7R le Aotk

World Bank & W2e/d=3t Ax=7F AR 220)aL, WA= oAM= o
2t JRAZZ} HofAl= A& gRlsidint. ofzejzollA IEul o]g-ol+tol| Higt
2T & AuEy 50l A7, Ao, AES 7o Yl o]8Rlts i
2l et ol AR of ol whE FEARE ARAel| uhE JEARE, EAAS

B 9FE A 2P ARARL R o 7F FRARE QO R ERHs A

U
o
o
[
|
So

ol

S AARITRL B % ik, 58] ofmellol A 5, A, Azt A3e] A Qe
W ogelTt 1A ek Qo] sl of 3ujel ek ek,

olg|gt AR AL QIEUIT HH7]40] A& QlFt AitAo] Bago] A

19 WDR 2016 team, based on Research ICT Africa surveys (various years). Data at http://bit.
do /WDR2016-Fig2 4.
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2,

+ A& oujgit}, o] 2ol Ul AZE QA e o2 Bt ofye),
gjdlo] =] leleke HE vlg, A Z3HA wijd, Y 5 ol ot
AU o] o Aot 7HE, 7h, Ak, $2che] 9 oF 75%01/d¢] ¢
T7E QUEY < Hlgo] 231, &wr Lo e Bkl QIE S o835k Qlrt 2’

AHHZAz}] Q9lofi= o 0|97 QAL World Bank &= QlE]4lz} t]z]d 7)<
off thgt olsft=ot ¥ w0 RAE a7k Q1o AAISkL Sk, &, Y wE
7€ W3} £ 7|E 7ES FEAER s Bl ople, o]F o|8shd Ak
& Al 2L 7]l tiet olsl=rt FE53te) whet 7] QI oA Al F
AzE Wil Sl Aol

Ch AARE

Fejuete] JEoke AIAA ol Eokdiet. ey i whE A Bl 1
ojfiE A7 Z7t Aol Abdolw, 1o w2 FAg2 ThefRt FElR yEhal 9
o} QoA AAFslgizo] 2 B4 World Bank = HAE 7]42] <7]%
=0, 585, SAIE AXISkL 9lom, 1 9l ofg= 14 940 AHOoE H
AL ok, ol 9715e] A=A =7F IF FERARRERE ofuE} o %7F Uf, AR
W, Yok 22, 715 78 Wl FEAPA = YEhal Q= Ao,

AE 4T Mol gk ARPTUL WA A7, AU, BAL) Afeks
71je] SlulEls Zloleh, ofelgt HXSE Aol AAIAY fiola AR

VNS TAEHe fkolth Se] W AlL0RE BE IS ARkomA Y Eelut

20 WDR 2016 team calculations, based on Research ICT Africa surveys (various years).
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7S A, YRS 7% el AR 3 sl Y] AH PEsT
2 Agska glov], A21x0) FAL g, A3ZANA Tl AF A, A2
Ao] ZR} ABIE- A opel A QZIThe AT HYES RS Rofsha 9)
o}, olo] met 7l R AR s s HFHOR wslolop shu, o) &
s gust Belo] ERAY S Haw Fue) WS WHY Bask U el
A ARIeh BIsto] Selere 20014 A4S Aol - wHA 5 A4
AAE E AF)E ol 0 Qlste] ol go] glo] HeRd 1gle] Gl Ao

RS 0§ 5 Yk 712l AFIT Yol §e| BAL 2O M 4o WS

fr

58k 5o ke ekt o) 20094 Hus} sfeiciel W 27 7)) wslo
wet Ebgus} s)Ey, o= dilEel dx) Ad ol gt

3. UNCTAD : Information Economy Report 2015 - E-commerce

7t TXbSAHEH 2 A EAI2]

oot

WA 7o) 2L AR BB 913 B4 27l0] oAt A A
o A% AL SIIAE ool WA AL 719, AR, B8 2k Lokl
o o] Ao QhEe 1A 4 917] uliolch. o]eh TeI3te] UNCTAD = o]4H]

3l legal landscape 7} $ith= A2 X|&staL Qlot, o|& /st fIet Al

¢

21 T=7PgESE 718, AlB1E~AI36% AL
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=414, A2 HA A (legal frameworks)ERE ofuzel 2} =2] Wi} 7P 2174 9]
E/del wpetof ghrfar Hoh, AAR UF A7 71 Wtet Tholsekle A
kL glom, i RS AASAH T HAE AlAste] A8 Folch
UNCTAD = AA}A}AZ 3 legal landscape & Al H= ab4o)| A 2ate] 317
off A-&== HANERE ohet AR A ] AEE= HAE AR AmE gl
A, 2HA BT ZetoluA] W HRES  ALo[H O] 47}2] Hof
off ot 7t =] JAIE Akt olof mEH dvkbA o HapA H HAl=
S| PAEo] o, anA; BE I jiAls A oR Aok JE =&t

=
A|m
ol
)

2! 2. UNCTAD, 2015,

Table V.1. Share of economies with relevant e-commerce legisiation, by region, 2014 (per cent)

‘ [ U S — Privacy and data

(number) laws (%) Iam ﬂi} pml:el:ﬂon laws (%)
Developed economies az 97.6 85.7
Developing economies
Africa 54 63 333 389 407
Eastern Africa 18 389 16.7 278 50.0
Middie Africa 9 222 222 222 111
Mortherm Africa 6 833 333 50.0 66.7
Southemn Africa 5 60.0 40.0 200 40.0
Western Africa 16 50.0 56.3 625 375
Asia and Oceania a8 729 75 202 56.3
Eastern Asia 4 75.0 50.0 250 50.0
South-Eastern Asia 1 818 81.8 545 727
Southern Asia 9 77.8 222 44.4 66.7
Western Asia 12 91.7 333 250 58.3
Dceania 12 41.7 8.3 0.0 333
Latin America and the Caribbean k-] 818 545 485 636
Central America ] 75.0 ars ars 3ra
South America 12 833 75.0 66.7 75.0
Caribbean 13 B84.6 15.4 385 69.2
o e 17 100.0 1.8 882 706
All economies 194 T4.7 47.4 552 60.3

Aoz ofmalsle] 49 A4 Bl WA so%nTo R WAEH F]ut
o] Az3S Ho|il 9t UNCTAD 7} %8t F2o ofajol W @A olujo}, ahel

ollel7let 712 Ha) x|ele] BAE ejulslzd] obilot @ @Alohiote] 79 A7
o Tl WAZE 72.9%0) Dt AuAR s, melolsiA] 9 AR BT pel WAL
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Z¥7}y 37.5%, 29.2%°) 0|A]aL Qlct, v 2 gl olyE]rte} Zhe| Bl Ay o
| AAA T HA= 81.8%0) dohdt, Av[x; B3, Zato|HA] 2 FJH HS

_l

S

r
)

A= 242 54.5%, 48.5%2 ARHE o2 Azl o] sl FFslal 19

=)
gt
g
J
oo
K3
o

o HAI =4 vl FE53 Aer wdd o~ Qo

olefgt =7F W A Ak AAIAR Y A}l F84 dFE uE 4= Sl
UNCTAD &f Ao w2 ZHAA S ofu] 1457 =04 Al3Y Fofl QloL, o)A
d ARSI} 4] g0 2] thE thfRE 7S] S ofelf AR AL = A1A
A fldliM= AW = AN 5= e =A1A #0] Baskelt ofof w
2t ozl =7ke] AxARECF WAl AV AN 193 (UNCITRAL, United
Nations Commissions on International Trade Law) 9% E59] G2 wot A
AU, ZF =9 AxPEAY T Al 2 F= Rl ARVSAN 2d
(Model Law on Electronic Commerce, 1996)?% -2 607 o|AFe] APHHoA A5

ALk, o] Qolle 7} = HAMIAN =l HAY 7|25 Alwet e APl &
3t XA (the Commission's Model Law on Electronic Signature, 2001), =4

Aol o] AAbA] oJakarA 9] o] gofl #gt ZAAFHKECC, the United Nations

ool

ol
(o
d

Convention on the Use of Electronic Communications in International

Contracts, 2005)¢]| th3EZ]o|c},

L. XS EAe] b

D 231 2R B &4t

ABRE -2 Aol 1ol @3u A, EadRt w3, 7R S Zol ARt

22 = A AR el FUSE 9)sle] 1966 79l Akl | AR A El SHAAA 91 5] o
AR AR A9 working group)ollA] Zb wto] AP AR HAHE AFE o FasiEs
I ?hE, 19984 A7REOA 2R afd mElHE VREe R gk §fRo] o]FoFitt, http://
www.uncitral, org/uncitra/en/uncitra_texts/electronic_commerce/1996model status.html.
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AwIAZE ARt sl BE Gjo] Baee 2gel o] oet AAE BARS

Agshe Aol Baolct, el AR NA

83} o] Tz} Tl A 47 B ek 4 Qi v, awlxje] A S
/K

o A HTE o glonE HEO uigly dde] RgEs Il A ol

o
i)
N
1o
A|m
o
oZ
2l
s
2
it
P
2l

5 TEYE AL Yot AR Stole AetAlE T
(OECD, 2000a),
B2C AAVIAHRE flsliAe= Ak A7 Sagtele E6fal, A A Sof|A]
+ S| ARREE B HAZE S5 ol 7 o] g ok sk
2alo] A4 AHRE 7} 2H3E| o]2o]x|A] ok1l Qlrii= AL A}k 23 A
=9] 75 71950l B2C Aol wet A #2174, e 5= -k of
S8F ARt AIZE ol FoiR|AL Qlom, A ZSiEe] lojAk lRie] Ha, AlF]
T, AAS0 H7F ALEE EQlste] aHAE Hostal 9l

(o]

2) ARHETHA =9 §F
HAE AANA R 2l
iRt el AEIE S, A, AEA o] 22 AT AR 71, A
Ap WA HHEG O] S22 A& SHiEaL
9 flo]l MIHEE 7, AR | A3 Alshe Aele e FAVE 3 842=

25 ARgelnt. st 7RE JH FpAlo] 271 SeheE AHlA

)

(0]
o
N
i)
1o
i
1o
=
i}
+r
5
o
£
=2
ne

o
|
o
F>
E
2
=
ok
l_,

N
I

o
E
rlr

23 53] 7| 2zl Ao visf 22fQl Aol A Anjak o B Alert Btk g2 AnAt
Q (

B Algo] U3k F=E Au|o]of A &olgk 4= Qlt} (Consumers International, 2013).
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of 248 21 A7, 9F 5 R Sl diE AYS 4 ol weA] Be

SIHUNCTAD, 2013b).

3) =AY A TA| Ato|HH

AtoTH R ] = T Rkel JhufR)l HSol|A] oJeRS m|x|m JiE Hof A |Gle] He
=7t} BAofeh, 20129 22kl A7|= % duiAEe] wlshe oF 359 EElo &
3t} (CyberSource, 2013).

o3t A=def wat Ao WS i3t AR O] AldY EF w=A| STfstal
Ak,

o)

T2 3. UNCATD, 2015.

Figure V.8. World map of cybercrime laws, 2014

Legend
Dark blue — countries with legistation Violet — countries with no legislation
Light blue — countries with draft legislation Grey — countries with no data

Source: UNCTAD, see annex 3.

UNCTAD o] W=, 20144 119 715 11778=0] T2 HAE Addstar 9o,
277 =o] T 2ok upslal Quok, A1ZFet 2 3071 o|AN (o7t W @ Afof
Yol giii)o] wH HAZE AE gloke= FHoltt,

AtolH 2] e A Q1 A1 Foke Al E YA H 2F(the Council of
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Europe Convention on Cybercrime, 2001)0]tt, th9] =7150] o] Fofa} H|S=
o AAE WHASlekar glon, g Hare #HE 2HE¥(the Commonwealth
Model Law on Computer and Computer—related Crime, 2002) 2 o}3xz]7} A}
ol et W el K K Fof T3t FoK(the African Union Convention on Cyber
Security and Personal Data Protection, 2014) 9JA] Alo|H{HZ| T HA| Q] 7]
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1. Reports

— OECD Digital Economy Outlook 2015
— World Bank, World Development Report 2016
— UNCTAD, Information Economy Report 2015

— WEF, Global Information Technology Report 2016
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2. Related Text

® OECD Digital Economy Outlook 2015

The network neutrality debate

The network neutrality debate concerns complex issues surrounding traffic
prioritisation and consists of two main points. The first relates to factors that affect the
ability of users to access content and services, such as differentiation through pricing,
quality of service or blocking of access (e.g. blocking VoIP services). The second relates
to commercial arrangements that enable traffic exchange between networks (i.e. peering

and transit). Both issues concern the relationship between a user and their ISP, whom

they have paid for access to the Internet, and the terms and conditions to which
networks agree in order to exchange traffic. In the United States, most policy discussions
on network neutrality have so far focused on last mile issues (i.e. the last leg of delivery
up to the home or business), even though the FCC has sought comments on the effects

of business arrangements between third-party providers and ISPs on Internet openness.

The economic literature on issues relating to network neutrality is relatively recent,
but is evolving rapidly. It examines issues such as network management practices, the
two-sidedness of Internet interconnection markets, innovation aspects, terminating
monopoly issues and so forth, without reaching definitive conclusions or being
strongly dependent on the assumptions made. Krdamer et al. (2013) have provided a

survey of economic literature on network neutrality.

Network neutrality in Internet access service

Changes in access to content, services or networks terms, including quality, may
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alter outcomes for users of the network and affect the capacity of users on other
networks to communicate with them. Any unreasonable limitation on such
communication, without the consent of the user and beyond necessary network
management, could lead to different quality levels for alternative network paths, which
— while all using IP technology (e.g. an ISP’s own video service) — do not treat traffic
in the same manner. Apart from the potential “fragmentation” that could result from
any impairment to the user’s ability to access the Internet — as opposed to independent,
third-party service provision — limitations on access could have implications for the

Internet as a platform for innovation.

A number of OECD countries have introduced legislation to ensure network
neutrality and have prohibited blocking and unreasonable discrimination of services. In
2010, Chile was the first OECD country to legislate in favour of network neutrality,
followed by the Netherlands (2011) and Slovenia (2012). Meanwhile, in April 2014,
in the lead up to NET Mundial, an international summit on Internet Governance held
in Sdo Paulo, Brazil’s Congress passed the bill “Marco Civil da Internet” (the Internet
Civil Framework Act), which affirms that network neutrality should be the rule on the
Internet. Italy is following a similar process with a public consultation launched in
October 2014 on a statement of principles on Internet rights. Among other things, the

statement proposes a ‘“fundamental right to Internet access” and network neutrality.

There is no unified approach towards network neutrality in the OECD area and
policy frameworks vary from country to country. In some countries, provisions on
network neutrality are established jointly with the industry, such as the Norwegian
model of co-regulation, or the Korean “Guidelines on Net Neutrality and Internet
Traffic Management”, published in December 2011. For its part, the United Kingdom
focuses on transparency and sufficient competition, favouring self-regulation, with a

view to providing consumers with adequate information to make an informed decision.
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European countries follow different approaches on network neutrality, ranging from
self-regulation to binding legislation. To avoid fragmentation of the EU single market,
the European Commission has set an objective of establishing clear EU-wide rules to
safeguard the open Internet. .A legislative proposal is being discussed in the European
Union that would ensure that end users are free to access and distribute information
and content, run applications and use services of their choice on the Internet. The
proposal protects the non-discriminatory open Internet, while allowing for innovative
services with specific quality requirements. The European Parliament adopted its
position on the proposal on 3 April 2014 and the Council gave a negotiation mandate
to the Latvian Presidency on 4 March 2015. Dialogues between the institutions started

in March 2015.

On 12 March 2015, the FCC of the United States released the Order “Protecting
and Promoting the Open Internet”, which established three “bright line” rules
applicable to both fixed and mobile broadband Internet access service, prohibiting
blocking, throttling and paid prioritisation (FCC, 2015). Under the new rules,
broadband Internet access providers are prohibited from blocking lawful content,
applications, services or non-harmful devices, subject to reasonable network
management. For throttling, the rule states that ISPs shall not impair or degrade lawful
Internet traffic on the basis of Internet content, application or service, or use of a
non-harmful device, subject to reasonable network management. ISPs also shall not
engage in paid prioritisation. “Paid prioritisation” refers to the management of a
broadband provider’s network to directly or indirectly favour some traffic over other
traffic, including through use of techniques such as traffic shaping, prioritisation,
resource reservation or other forms of preferential traffic management, either in
exchange for consideration (monetary or otherwise) from a third party, or to benefit

an affiliated entity. To address any future concerns that may arise with new practices,
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the Order includes a standard for future conduct rule that prohibits ISPs from
unreasonably interfering with or unreasonably disadvantaging the ability of consumers
to select, access and use the lawful content, applications, services or devices of their
choosing; or of edge providers to make lawful content, applications, services or
devices available to consumers. Reasonable network management is not considered a
violation of this rule. The Commission will have authority to address questionable
practices on a case-by-case basis, and to provide guidance in the form of factors on
how the standard will be applied in practice. The Order also enhances the transparency
rule adopted in 2010 for both end users and edge providers, including by adopting
a requirement that broadband providers must always disclose promotional rates, all
fees and/or surcharges, and all data caps or data allowances; adding packet loss as a
measure of network performance that must be disclosed; and requiring specific
notification to consumers that a “network practice” is likely to significantly affect their

use of the service (FCC, 2010b).
In addition, the Order establishes that the Commission can hear complaints and

take appropriate enforcement action if it determines that the interconnection activities
of ISPs are not just and reasonable. The Order reclassified broadband Internet access
as a telecommunications service under Title II of the Communications Act, but decided
to forbear this service from major provisions of the Title Il including rate regulations,

tariff filing and unbundling.

In Canada, the Canadian Radio-television and Telecommunications Commission
CRTC) released a network neutrality framework in 2009. The framework guides the
telecommunication industry in the use of acceptable traffic management practices.
Should these practices be necessary, the policy emphasises that economic measures
(e.g. monthly usage caps, overage charges) should be used wherever possible; technical

measures (e.g. traffic prioritisation) should be applied only as a last resort, and outright
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blocking or degrading time-sensitive traffic is prohibited unless prior CRTC approval
is obtained. The policy emphasizes that ISPs must be transparent in the management

of traffic on their networks.

Network Neutrality and Zero-rating

If the traffic sent and received by consumers over the Internet is metered and some
specific traffic is unmetered, the industry applies the term “zero rated” to the latter.
Although the term is used mostly in the context of mobile data, it has been applied
to both fixed and mobile broadband services. Historically, only in a minority of OECD
countries, such as Australia, Belgium, Canada, Iceland, Ireland and New Zealand, are

explicit data caps common in fixed broadband plans. In others, fair use policies may

exist with a different degree of enforcement. In mobile markets, which are generally

subject to much lower data
caps, zero-rating may have significant implications in competition dynamics.

Zero-rating can take a number of forms. One is where zero-rating is applied by ISPs
to their own content or that of pre-selected partners. This can range from the content
of the home screen viewed by an ISP’s customer, through to proprietary content such
as video or music services, which are paid for by consumers in their bundle. In
Australia, for example, some ISPs purchase the rights to major sports. When one of
their customers accesses this content it does not count against their data cap.
Alternatively, if the customer of another ISP accesses that content over the Internet,
they would pay both a subscription charge to the service and have this data counted
against their allowance by their own ISP. It is common, therefore, for ISPs to offer
services such as games or other content, with it not being counted against a

consumer’s data allowance.
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Some mobile operators partner explicitly with a video or music service. Other
operators, such as T-Mobile in the United States, whitelist a number of music services
and exclude them from counting against a customer’s data cap. In Hungary, T-Mobile
takes a different approach by charging an extra fee for zero-rating certain types of use,
such as video or social networks. To date, regulators have taken different positions
on this practice. In Canada, Chile, Norway, the Netherlands and Slovenia, regulators
have made explicit statements against zero-rating, which they have assessed as
anti-competitive, or imposed fines as a result of a violation of that country’s net
neutrality regulation. In other countries the practice exists among various operators in

different forms and regulators have not taken action.

Another type of zero-rating may occur when there is a large difference in price
between on-net and off-net traffic (i.e. either traffic supplied by the ISP itself and its
unpaid peers or content obtained via an IP transit network is treated for billing
purposes as “off-net”). In countries with little competition in transit or backhaul
markets, entering into direct peering relationships can be a win-win for the ISP and
the content provider. It enables those ISPs and content providers to exchange traffic
without payment and pass the benefit onto their customers. This would not be possible
in the absence of peering or where transit is expensive. These kinds of arrangements
tend to be popular in countries that have low bit caps included in monthly allocations
as a result of high transit prices. As the size of bit caps increase due to factors such
as increased competition and a decrease in transit prices, zero-rating becomes less
important for attracting end users. This is because there is little difference from the
consumer’s perspective between zero-rated content and using data in a large cap or

for a wholly unmetered service.

In Australia, lower bit caps due to high IP transit rates resulted in the use of

zero-rating as a competitive tool. Smaller ISPs and content providers, such as radio
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stations, directly exchanged traffic and ISPs passed on the lower costs to their
customers through zero-rating. This enabled consumers with low bit caps to stream
audio from these stations — an option that would not have been attractive at metered
pricing. If regulation had required these ISPs to treat this traffic in the same manner
as that of any other content provider not directly interconnecting with them, it would
have distorted the incentives for peering and transit. In other words, the ability to
reduce costs by peering, and then pass these reductions onto their customers, enabled
the ISPs and a radio station to benefit along with users. On the other hand, even if
ISPs average costs in their retail prices, between content coming from direct peering
and from transit, Australian consumers would not have had the benefit of streaming

such a radio service without using their data allowance.

Insufficient market competition may remove the incentive for major transit providers
with a large base of end users to enter into peering relationships. They may believe
that content providers such as radio stations should enter into a paid peering and
transit relationship with them in order to reach both their own customers and those
of other ISPs. A company in this position would tend not to zero-rate the services of
content providers, aside from those offered by its own network. Precluding zero-rating
would therefore favour such a dominant player because both their competitor ISPs and

the content provider would not be able to offer an unmetered service.

In markets with large bit caps or unmetered service, such as fixed Internet access
in most OECD countries, the issue of zero-rating is not overly emphasized. In mobile
networks where relatively low bit caps are common, the practice is much more
prevalent than for fixed networks. The incentives may also be different from fixed
networks where there are generally many more ISPs, particularly in markets with

unbundled local loops.

An additional form of zero-rating occurs in developing countries where the practice
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is increasing. Popular Internet services, such as Facebook, WhatsApp, Twitter,
Wikipedia and Google, have been partnering with telecommunication operators to offer
zero-rated access to these services. However, it should be noted that these products
do not provide access to the Internet, but only to a limited number of sites. The goal
is to use a limited number of sites as a teaser to encourage wider Internet use among
consumers. This approach can also help achieve social objectives by including
unmetered access to sites such as Wikipedia or health and government information.
In some cases the practice of zero-rating certain services explains why users report

not using the Internet, while confirming that they access Facebook or Wikipedia.

The rapid take up of such offers in developing countries is undoubtedly due to
several factors. The first is that some of these countries have extremely competitive
mobile markets with up to six national MNOs. A second factor is that consumers in
these markets are both very conscious of costs and, in many cases, have not previously
experienced Internet access due to low fixed network penetration. In such cases, it is
in both the ISP’s and content provider’s interest to stimulate usage, which may have

economic and social spill-over effects for development as a whole.

While zero-rating can clearly be pro-competitive and may have beneficial aspects for
economic and social development, regulators need to be vigilant. Previous experience
in OECD countries has shown that zero-rating becomes less of an issue with increased
competition and higher or unlimited data allowances. Indeed, it can be a tool to
increase competition. Prohibiting zero-rating may have implications for a market where
there is lower competition for transit and may reduce the effectiveness of peering.
Nevertheless, in any market with limited competition for access, zero-rating could be
an issue of concern. For example, a situation where a dominant content provider is
zero-rated and its competitors are not (and the provider’s position enables them to opt

for paid-peering rather than peering) may impede new or innovative firms from
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entering the market. Likewise, a situation where an ISP offers a high-volume service

while setting a low data cap could also stifle competition.

Zero-rating needs to be considered on a case-by-case or market-by-market basis.
While there is potential to enhance and increase competition in certain instances, there
is also a risk of abuse of dominant positions. An important safeguard in this regard
is transparency. Some zero-rated websites, for example, do not charge users for
content, but do count data downloaded as advertising — something that may not be
obvious to a user. Moreover, while most consumers can readily understand zero-rating
as an additional service to their bundle, tariff schemes that offer unlimited access for
a bundle of services, and charge for metered access beyond that bundle, may be

complex. This is where competition can play a key role. Open markets will deliver

competitively priced plans with access to the full Internet — the reason for today’s
mobile broadband boom - rather than a handful of popular Internet services that could

effectively become a walled garden.

® World Bank, World Development Report 2016

Digital Transformations - Digital divides

The internet and related technologies have reached developing countries much faster
than previous technological innovations. For Indonesia to reap the benefits of
steamships took 160 years after their invention and for Kenya to have electricity, 60
years; but for Vietnam to introduce computers, only 15 years. Mobile phones and the
internet took only a few years. More households in developing countries own a mobile
phone than have access to electricity or improved sanitation. Greater internet access

has led to an explosion in the production and consumption of information around the
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world. But while the internet has reached almost all countries quickly, the intensity
of its use has been lower in poorer countries—in large part because it has not spread
as widely within those countries. And despite many great examples of the uses of new
technologies in developing countries, advanced economies have been using them even

more effectively.

The divide in digital access and use persists

The lives of the majority of the world’s people remain largely untouched by the
digital revolution. Only around 15 percent can afford access to broadband internet.
Mobile phones, reaching almost four-fifths of the world’s people, provide the main
form of internet access in developing countries. But even then, nearly 2 billion people
do not own a mobile phone, and nearly 60 percent of the world’s population has no
access to the internet. The world’s offline population is mainly in India and China,
but more than 120 million people are still offline in North America. The digital divide
within countries can be as high as that between countries. Worldwide, nearly 21
percent of households in the bottom 40 percent of their countries’ income distribution
don’t have access to a mobile phone, and 71 percent don’t have access to the internet.
Adoption gaps between the bottom 40percent and the top 60 percent and between rural
and urban populations are falling for mobile phones but increasing for the internet. In
Africa, the digital divide across demographic groups remains considerable. Women are
less likely than men to use or own digital technologies. Gaps are even larger between

youth (20 percent) and those more than 45 years old (8 percent).

The increased connectivity has had limited effect in reducing information inequality.
For example, there are more contributions to Wikipedia from Hong Kong SAR, China,

than from all of Africa combined, despite the fact that Africa has 50 times more
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internet users.6 The amount of information published on the web, and its origin, often
corresponds to what one sees in the offline world as well. For instance, 85 percent
of the user-generated content indexed by Google comes from the United States,
Canada, and Europe, similar to the share of global scientific journals originating in
these countries. In fact, the information produced and consumed in the digital economy
has little bearing on the number of users of digital technologies. Given that nearly
one-fifth of the world’s population is illiterate, the spread of digital technologies alone
is unlikely to spell the end of the global knowledge divide. Countries that have
bridged the digital-access divide often face a new divide in digital capabilities. In the
European Union (EU), businesses are more likely than citizens to use the internet to
interact with the government. Citizens use e-government mostly for getting information

and not for transacting with government. And their use of e-government is highly

uneven—citizens in the top 20 percent of income in the most connected EU country
are 45 times more likely to use e-services than those in the bottom 20 percent of
income in the least connected EU country. Within countries, greater e-government use
by individuals is associated with education, employment, urban residence, being male,

and broadband access.

The Risks: Concentration, Inequality, and Control

The internet can be an effective force for development. But as the Report documents,
the benefits too often are not realized, and the internet sometimes makes persistent
problems worse. Why? The key insight is that for complex occupations, business
activities, or public services, the internet usually can make only a portion of tasks
cheaper, more efficient, or more convenient through automation. Another portion still
requires capabilities that humans possess in abundance but computers do not. Many

traditional tasks of an accountant or bank teller are now automated, such as making
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calculations or processing withdrawals. Others require complex reasoning or
socio-emotional skills, such as designing tax strategies or advising clients. Likewise,
many public services involving provision of information or routine permissions can be
automated. But others, such as teaching or policing, need a high degree of human
discretion, tacit knowledge, and judgment. Many problems and failures of the internet
surface when digital technology is introduced but the important analog complements
remain inadequate. What are these complements? The main ones are regulations that
ensure a high degree of competition, skills that leverage technology, and institutions

that are accountable.

® When the internet delivers scale economies for firms but the business environment
inhibits competition, the outcome could be excessive concentration of market

power and rise of monopolies, inhibiting future innovation.

® When the internet automates many tasks but workers do not possess the skills that
technology augments, the outcome will be greater inequality, rather than greater

efficiency.

e When the internet helps overcome information barriers that impede service delivery
but governments remain unaccountable, the outcome will be greater control, rather

than greater empowerment and inclusion.

The Digital Divide Persists

Despite the rapid spread of digital technologies, more than 800 million people lack
mobile access worldwide (63 percent of them in the bottom 40 percent of the income
distribution), and 4.3 billion lack internet access (49 percent in the bottom 40).16 For

every person connected to the internet in developing countries, almost three are not,
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and in some countries, 20 are not. Big gaps remain by income, age, location, and
gender. In African countries, the bottom 40 percent is only one-third as likely to have
access to the internet as the upper 60 percent. 18 percent of men report using the
internet versus 12 percent of women, and 20 percent of youth versus 8 percent of
those more than 45 years old. Such demographic gaps persist also in Latin America,
and even in high-and middle-income European countries. The digital divide reflects
inequalities in access and barriers to productive use. Many areas simply remain
unconnected. Even when a region is connected to the internet, access is not easy. In
Cameroon, Ghana, Kenya, and Uganda, more than three in four users still access the
internet in commercial internet cafes, where high costs and slow connections limit use.
A survey of 25 developing countries found that although commercial cafes were more

expensive than telecenters, they had more skilled staff and more reliable infrastructure

and service. But this is not the whole story. Illiteracy and lack of skills are important
barriers. In a subsidized internet and mobile telephony program in rural Peru, mobile
phone ownership increased, on average, by 12 percentage points, but internet use
increased by only 2 percentage points. Explaining this gap is the lower internet use
among adults than among youth, and the lack of use among the uneducated. Even

among the literate, internet use may be limited by a lack of content in local languages.

® UNCTAD, Information Economy Report 2015

Whole part of Chap.5 Mapping the Legal Landscape for E-commerce.

URL : http://www.oecd-ilibrary.org/economic-and-social-development/information-

economy-report-2015 4923f074-en
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e WEF, Global Information Technology Report 2016

Restrictions on Cross-Border Data Flows

The Internet was architected with protocols to identify the fastest possible route to
transmit packets of data between any two points. However, increasing concerns of
national governments around privacy, security, and local competition have resulted in
some policy and regulatory impediments. Difficulties arise when overly restrictive
regulations on cross-border data flows create trade barriers and impact business
models. Overly burdensome regulations can slow or prevent business transactions,

which increases costs and obstructs the delivery of products to the market.

The number and impact of restrictions that are implemented around the world appear
to be increasing. The US ITC identifies localization requirements as a barrier for 82
percent of large firms and 52 percent of small- and medium-sized enterprises in the
digital communications sector. Localization mandates are the most frequently identified

digital trade barrier.

These restrictions impose significant business costs. The burden of compliance
related to both cost and logistics can slow or stop business activity and limit
innovation. For example, one analysis estimates that disruptions to cross-border data
flows and services trade could result in a negative impact on the European Union of
up to 1.3 percent of GDP as well as a potential drop in EU manufacturing exports
to the United States of up to 11 percent. In seven different countries and regions of
the world studied in one analysis, data localization requirements would also result in
lower GDP. Conversely, efforts to decrease barriers to cross border data traffic have
been shown to drive growth and, based on 2014 estimates, the removal of obstacles
to the flow of data could increase GDP by 0.1 percent to 0.3 percent in the United

States.
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The Path Forward: Balancing Growth, Data Flows And National Concerns

As demonstrated above, the benefits of cross-border data flows are significant.
Additional empirical work needs to be done, however. And there are still cases where
national concerns over privacy, security, and local economic activity may prompt
regulations to curb some flows. In those instances, we propose the following
guidelines:

® Minimize fragmentation by ensuring that any policy actions are least-trade-

restrictive to achieve legitimate public policy objectives.

e Carefully craft regulations that are as narrow in scope as possible, with clearly

articulated goals.

® Coordinate globally to minimize conflicts in regulations between different jurisdictions.

® Evaluate the full costs of any proposed regulation and ensure that costs of

compliance do not outweigh the quantifiable benefits.
® Adhere to trade obligations.

In sum, any limitations on cross-border data flows should address specific concrete—
not merely theoretical—problems, be least intrusive, be minimally restrictive, and, if
possible, be time-bound. In cases where market-driven forces justify fragmentation
because of business-enhancing reasons, such as when intellectual property may be
affected, segmentation should be driven by the market rather than by government
requirements. These actions would minimize any collateral damage done to the
economy imposing restrictions, and they would ensure that the Internet continues to

serve as a driver of innovation, economic growth, and social development.
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Agencies, Executive Office of the President, Office of Management
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* Promoting accountable institutions, ethical leadership and integrity to
enhance confidence in efforts to deliver sustainable development,

2015.4.
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* Policy integration in government in pursuit of the sustainable
development goals
20154 19 2897} 290l kol del 353 2 7] (Division for
public administration and development management) 57} 15 HIilA]
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|. Mzimmgj|Qldn} XXIo| xiHiX|(Policy framework and institutional

arrangements)
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* Responsive and Accountable Public Governance(Department of

Economics and Social Affairs, 2015 World Public Sector Report)
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* Communication from the commission to the european parliament, the
council, the european economic and social committee and the committee

of the regions, Better regulation for the better results — An EU agenda,
COM(2015) 2015 final, 2015.5.19
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2 Interinstitutional Agreement between the European Parliament, the Council of the
Buropean Union and the European Commission on Better Law—Making, 13, April 2016
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ol

ek

o
=

A, 2 (Comprehensive) | BA| A Q] BUE L FA=2-S ZAE}I Q)
ofof gt} FQX|3kof tgh MU B2 Uuka] H3kel datEo] Qlojof gt v
B AlAglo] AR QD FAR|ES ol FFskal Slovt HUE ] 2o

Ae ddsS Y - A71HA JARA e AHIOlE Bhe 52 FAJ ARE 2

v}

g 4 9l
=4, B|gA(Proportionate) : A|2ES 717] T2 ZHoj|A 9] FoAS HHst
o= ojof et Apm o] R H|-8-S U] Wk Alm 3] vl ARS-E Tl
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=9 A=l Hasdo| glojof gty

AR, S8 245K Minimize overlap) | 2] 24315 FoA L3 dloE]
£ THTC RN WA 5 Qs FES Solof oh, 7|E ARE E-8otE MEE
Amo] 3L I AE dolE 1 S Eol=dl AFslor

U], 2 A4 (Timeliness) : EUEE AAELS A7) A2HE w2 HE 7153t 6
W] A-gEojof i), 1By HlolE7t i W] R Eofof sk A2 oy, b
o[ele] o wet ASuAZE A o~ Sl

CHAA, /3 (Accessibility) @ H2H o2 WE HolHo= URkARI(general
public)®] fgto] HAEofof T}, Tloje7} vle® sfjof k= ARRS Sk 9l
| o= 3 EUl(FH AR 45 EU Open Data Portal)& &8l F7Fs3loF
sl i glojgs AAREE O ZH 2 7S AETE 4= Qlojof shct Tl
dlolel o] 7= Aol FAI A AT S S5k 7IAI7F =H71= S,

N

2. ™7Hevaluation)

A} qlel] that B7be B WA 52 71Kk S|, theo] @ 7hx) o]
Fesjofok ik,

A, mEe) Axom muby, B4, BRA, A, SHATe ARe 71
Hgoleh 7)ie] Wi wefsjofok gtk

A, wleldoR Hko) Welel BAe uaH o A S Ejolof dt

A, ST Ao R ATSIT AT 2E Q7] S B
S jola Zjgkelolojo} Tk whebd ol $IEA W S (i) 9] UEE 49
shodl Qlojd A omNE At ke WA spolof s, (i) Wast w
o] ghls] o] ZHsalok sh, (iii) Aol that A Al glo] ghad
A4 A glojof gt

oz WA 5718 vlvio Wk} 1S slolof g, 2]
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1l o5 Feslal BAske 712 AR oA WA S =0 Jlefof

OHA, ST HA Y 7o,

V. OlsH2HAIXIS o] E42|(Consultation)

ojsiTtARET] Hol= AgdollA vl Fa3t 7Hxjolo}, [y dg=or
(Treaty on European Union) #1132 92439l oigte] #9)7} optely =
oA o] oA A 5h7] 9kl Tl FARE LI FEE sfiok ghkarl 1+
Skal Q7] wiszolh, 2Elal F 2oFe] REAQ] (HE/dT vl de] 2] g
o3t L2 EZ No, 2(Protocol No, 2 on the application of the principles of
subsidiarity and proportionality)’ &= H¢HE A¢tsl7] Aol A &9l FHLIsH
YOS sloF ghthar Askar Q7] wimoltt,

ojsiTtARET] HE fRt Faxte] 7|Ed dvkeAl S AAISHH,

AR, 3rolo] S =A 7hset FRSIsHA A M FoeeH oHelE
sjof s, =4, 7idat Ao IE I Ayt tiFoR T oS
Fol o]FofAof sk, A, avpdo] HAEojof sh, YA, & ol dxte] d/d el
Ao,

U2 ool QoA Badh 2avte] 7&s fostH 572 ths 4 itk
AR, WAoo g AT Foxtgl Wlkslal 7Hdsjof shy, RS YRE wE
LRFSHIL Qlojof Sttt &4, BHAIR o=, R Hdsto] Yolsflof & T1Fo] At
| EFAIE EoloF sk 5= e ool AA|E ook jit), Teur 52 E oA
v Ao IAANE S E IFOoRREY oAANE Al
(regulatory capture)’ & 7FA& 4= Q7] wjiZolth, AR, F3=2A, o]igt POt
P2 Yl 55 5] FaEE oo B}, UlA, Fhojo] ARt YOE vt FE
|7to] gt ]ofof et THAIA, b|=Hio] o]FojX{of it}
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V. £2 1Al Toolboxe| LHE

o
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m (
oo
ok

© FAE WS oA thee] Bure] gt AgE F5 - 1
dast gk F & 1 597H9] GRo TAH] ek olFolA Fag 2
Aol 5 Agstol 2R, Selrt ushlo] BRAT ARG 2] el
A2lsteict.

. oA SFHIIE EAlg A7t ?

(How to carry out an impact assessment)
— QA FFE7PE ettt ?
— FFF7EE SeliM= & DRSS ghotor sh=rt 9
- A8A A2} AEZRI0de] gk JFE I}
— FFB7F Haixo] W
— @A FFF7IIA vlEES A A7 Y
— VB e olsHARt e

- olgA BAIZ £4T AU} ?

2. o2 FSHIHA(SESY, 4ot HFUHE)QIM Jek2S EXE
A7t ?
(How to identify Impacts Assessments, Evaluations and Fitness
Checks)
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7l wdwt ol

g, 222, a5EHer &850 viAle 9
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as, w2, Al miAle 9%

B vAle I

drlRpolA] wHe o

Y= v FF

Adagel vl 9

. Holet Hekd EE

(Evaluations and Fitness Checks)

59l0] B3 AA| 7o) SFEET} ?
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- PED AR 5
~ oH Fa3 GFol HEA TfHolof sHvt 2
— A QrolAe] olskEAR Hel

— ARYle] 4

- 2z YPARe] Hrt

— paute)

- Fa2AAs

n JRIEE - S2FR9| ICT H2f, CIX|[E =€ 2015

* ICT Strategy of the German Federal Government : Digital Germany

2015

I. CIX[E =& 20152] 7

1. 2%

— BAIZRA|RS] Be ZofolA ICT 7e=

— ulgi=ae] digahy] gt dAd <lzekel YES I B

— mjef QAeul W AR njr]o] S oA AREARS] HeHT

— A2 wejofo] digh 2|&AQ s Ed

— A&7HsA, 715, B, 5, AT AN 4o A
25 ARElA BAlo] Bi-gsh7] fle 25221 ICT ©f ARg-

%2
Fot

9. A" £ 20159 FHA A

591 7129 A9le 2= T 5 20159 AW Aol
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o) & shto] Fash B4 $ANT} 1haskEE S Aol
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o, 2303 ZeAlARlolA e Aol Eeh= A 9| ATtof 7ot

U] A Aol 7|3,

() M2 7led €3 % Aoz v A

AU ARE 7]EE vlgo] APgelAe] tAEskE 7iEetd AolH, ICT 7l&
o B2 T AFAQ vir o] APeIA M2 22l AR SAlske Aol A
= o] obd &3} - A (A o, AAAY, TRl 2Ea 93} 5)olA

BE PEAPAE 1 ae] shggel uet ofof AR Febg Erh

(4) ICT & & olvA 9 wEHRe| A
a&40]al UG 4 ofvA] Fgoll oA ICT & 8% A48= s Heh
ICT = A v Aot e =g 23t THEHREST Bt R 555
Alsole ollUA] A5l A ] 7]Hte] =, offuA] FAlIlelA ICT & &3 #e
+ 594 Hloly 285 &8l 3wl i@l 71ofstal EqtelE HEAgtat ¢
=0 AU A S| ZEHleS ol et olet Bt A7 ARsAke] g}
gl 71ofshe vl mie] A7 A Ake A 3 agdESEe 4T WHsH
288, of7]of| ICT 7ol A 9= 37| wigelth ICT 7|le< &8 i

SHEHD, ouATEAE A7ARsAE A2 AFsH =

Sehes AFYL 1T ABASH AHGALS S5 7P fe Hofolch 2ok
=

oA oA Aed H AFE s8I 2ZEL S AeT
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)3 Aulze] WA o] Hastch WA ol o] BAIS Eitstel A
opHA ZuolHe] A i dole HEe FES 5 4 gtk

PR SIS PFYS DA Slote] UL AFY Y Z2IY
2 gogoha Qi ol Fa% WEOomE A, AT A Aol shst
L Aoz ek oPAE Qe AHIAS 91t ATERI, 4719 SIet Sere
= AFET ZEREA Qlold A=Al Fekese 8o, B4, A5} WA
A%, B2 A4 5 B owilolHe] AAS THF: 2, AR, HuA
2oy Ffo|=akele] AlF Folct.

2. o) UAY YEAY B

ool QlolqE TAE YAl ojds) ok, B3] Avte y=ga S
Fof oA AR Ala FR% Aol HEEWE Aok 6 njghazte 3

23 HEo sl gt} AR S HEEHlE Holold 99o] 2ltRA, GT
=7} SollA= 2919 AR 7HAAL Sl A= s, oluA|, e S

Qliefge] nEEWES} AgE 4 Es st gl

Lo

e, gAE HIEHE Aldiel AT WEAT TR 2Ae HAL olar SolA

3 Qlt}, B3] QIARE WEQD0] sl A EshA] FAo HxpEAT
AR R AL WSS sla ik, 2 vlEgae] Sejels U4
e fuklEE a1 9t ARE SANe Ew4gelnel 24 minimum

quality) 7|5 gAISkaL Sl

04. ZZwAl| 20F S22 BA| Ok S8 % AWK 1233



s UIERAY ot whdste] A= WAl 2oL AlgS A g
A& Aarstz] f1ske] FAIR (Telecommunication Act) 7178 &kl =L 3
TAZE AS =P ekt Fast AFS AwEw, A4, A7|H A1 S
TFAAAE 28, B4, M2 UIEQZY 50l Qlolx] B B9 a1a,
AR, A1) deko @A YEQAS] Sfjo] glojx] FY, YA, 7Hegt Qlzete] &
TAMES S UESTY S 9Ie AME ZaEdYEs & 4 Ak

Al oA FRT A F shfolrh, o FABAIS] Shrjo] T Fuls

871 A F7FHFAA S84 Q1 Fuk AR AHFA FA 9] S35t 3F Folgt
318 4= ik, 20109 4€ 360W7FE|2= SFukeg FASARE bl AulE d3st

ATt SR o] HaR TAYRATISE BReie Bl 9 8
ok Aolth, Lt olls] Fulgo] 4ol Hls) B wAA) Lot olk. wet

A AR e ARG BE8E AR 1R 712 AAIRA Fd ) 2ok

A E A Sd2akelelzet ¢ JAEYER A (internetwork) = 583k o]
9] speltt, 729 A91c oA skl U= vEel o] Ayt =71 Y| EY]
3 P JA| SR8kt ofdeh e}l Qlxets FaAH FAllzatoln, o= &

3] AR} A Aol ofst Stuldtolo] ST ARl YEYIE @

o9l ool R857) HAstel AMEle] ol gl B3l dapgier ol
Bl Fo Tl HAROAEE Fa% Bl o/lol Rt F
2 uEEE EgE, et YR YT cAEKe By el

3 G gl =412 2)(Telecommunication Directive)S ¥ slsl7] €laF 22| & 2011 EA41
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rE
o
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AA ARSI AR G PR tAE B8 2A4sHeY B4 22t
LA JHRBolth ol 9I3) APFE thet g AWML Fusk gt
A, =S AuehAlel Z1EES] Ae FaAe SAAT BA, A= 7RI
¥ iAol AeTAS SAATE A, WMol el Zsteh Aol
TaolA ofaEiARel ol gxe}
T4 TR 1T BOPARIE Bele] B4 24T Fe Alchel ofet

olet B RN AL G AL

—

S 242 AN EhSSES 71 9h GHE Fu gk, ER AP OR He} §
e ARREE 98 w2tk 9] Qe RS Shrfalth 181 AT
FAE sk, A, mullebdel o) ok, B, eyl Qlete] BE AR,
Aolelolgls AESES 7NEo R 3 ABE QPHAlARe] A, WA, 1T Al2ge)
BES 9F ARE 7149 Aolth

UAE Aol AU HEE Tk FaF ARFe| shtole, HA
AEte} ] Aujzo] ik A EAAAL HEE CAE Bl A&H O A
Zhsslof stk oloh S AR AR 7SS 918 Aol AL Hu
olelet ATAUS AA) WA AA

4, ARZISHA Q] AT AL A=A gt HAE &FA4
Y7ol oA AAFA] WA o] Aga) HAA WhAof| ofgt Jtof= e5d vl T2
gt olqrolt}, AR F= AR 7HS AU S FFEGANA B 7
Al B7HAA shalen, RS Heth aaAlo]al FYsHA wERlth FHstal U
o glow e HEEAPYEY
. E—government Act)®= 7| & oo st} IT A&
A shof A Thefet ©AA AP R Efo] TS A|aL QLT o] AERe: Abda i}

i)

E9)z0] 7uke AL 9ot TS| Fuls)

FﬂE

3|(IT Planning Council)
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8} 3 el sk A|go] Bajolth WAHoRA B8] g AL 7luy
A91c 22| Fxjo] uet F7k ol et 27 ARG FUstel fr1H0R
Sgshe Aoleh, T3 FAIA ZHelA ARYRLE Fa 71950 HielR

2 ulgs 25 YA HEL 37 BolRs AL Baw sy ofd RuzA
S 7} 719]9] FEMRE Bkl WHAI (A & 1 2471 Sols ojug
RIONE ¥ 27 IAAATE 5 719370 mE PSS ofnjshs Ao B
3Ich

IT A2F & EAAQI A = 547} Green IT & E—Health Care ©|t}, Green IT +=
A E7PsA T 2] HEo|A Qloja] AL o= [T 7|45S &86k= AL on|dlc}
IT 7162 B9 12 oluA 2 ALY AT 7| FHsthgelE slofs
). E-Health Care & ®ZAZA O] oM E IT Ve B8olke ALRA, 414
ol d2e= YAORE B A&7 BAARIAE AlEehe A& 5 4 Ath
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EU, Communication from the commission to the european parliament, the council, the

european economic and social committee and the committee of the regions,
Better regulation for the better results — An EU agenda, COM(2015) 215
final, 2015.5.19.

EU, Communication from the commission to the european parliament and the
council, Proposal for an interinstitutional Agreement on Better Regulation,
COM(2015) 216 final

EU, Commission staff working document, Better Regulation Guidelines, COM(2015)
215 final

EU, Interinstitutional Agreement between the European Parliament, the Council of
the European Union and the European Commission on Better Law-Making,
13.April 2016

UN(Department of Economic and Social Affairs), Responsive and Accountable
Public Governance — 2015 World Public Sector Report, United Nations

UN(Department of Economic and Social Affairs), Promoting accountable
institutions, ethical leadership and integrity to enhance confidence in

efforts to deliver sustainable development), 2015.4.

UN((Department of Economic and Social Affairs, Division for public
administration and development management), Policy integration in

government in pursuit of the sustainable development goals, 2015

Federal Ministry of Economics and Technology(Germany), ICT Strategy of the
German Federal Goverment : Digital Germany 2015

OECD(Public Governance and Territorial Development Directorate Public
Government Committee), Towards a Framework for the Government of

Infrastructure, September 2015
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OECD(Public Governance and Territorial Development Directorate Public Government

Committee), Regulatory management practices in OECD countries 2016

OECD(Public Governance and Territorial Development Directorate Public
Government Committee), Best Practice Principles for Regulatory Policy :

The Governance of Regulator, 2014

OECD(Public Governance and Territorial Development Directorate Public Government
Committee), Committing to Effective Whistleblower Protection highlights,
2015

OMB(Executive Office of the President, Office of Management and Budget),
Flexibilities under the Paperwork Reduction Act for Compliance with
Information Collection Requirement, Memorandum for the Heads of
Executive Departments and Agencies and Independent Regulatory
Agencies, 2016
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AWM LS 20 HABIIS FSE 3 Sl Mtheta HatHSst
o WAR AE| B0t R o7 Hops =S8, APEIXHEN, 4 UF 5)
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SQUHE =20k
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2015'3~16'd AP IRSE: eF/QAA/Z A

0z

x =

l. S°017IH

o] F& =%, BA, JAIEYRL okF, Aol of/d)3} wste] A7) e] 2

H A7) BE Eso] oflet WA=} HRE SHS FE &
Akt g3 A7 H o2 FA7]42] 2016W~20161 9E7HA] 2] sl ghAgt
t}. of7]ofi= gheto] A7) DEo tiide] B A ol Elsto] thEd, g
=2 A|7) ol TRk, T Hoke HIEstely| i FU1HoR B A%
BustAY, EgE e ool Mol Ale] Zielgt - gh=re] EAloll sl =417
ol AR o] A7IE 4=k, whEkA] o] FoA= 2015~16W =A7|Ee] S
ol olgt gt BES xglelo] mE Avfgic)

o] 22 2 BollA g AL Fshe ApHos

B

ChA] oh o] 22 =5, B4, B4, ez 34 yrof
SPA[RE, 1 shploll A= wAIZ|AHER Uee] iR ol =
o] k=59 AL 1 k¢ IAE 7]+ H(International Labour Organization)2}
FH A% European Union) 2.2 Yol B Y83 27l Aot Y82 7
o AR - 7)) FHo)A] 9] e =Rkl AR, T o] FellAle
ol ArE A= A
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1. ZH|==7]7(1LO)

O 2014¢ 7§14 Adwgdok 20174 1Y€ 18Y &'
2006 AFH AdlesFokS on] BlES w72 20169 7 18U7H4] 2014
d JAE Y-S ok o) AIF o AfAE0| FolakA] ekerl A8 1Tt

7187} ol We sl AHE Al el Folg s, o4 27 =7}
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e
ox
=
=
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ol
ok
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Ol«
ok
N
4o
o)
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zi
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Hl
N
)
w
i

o] WekolA e theel ARke Eﬁw

(a) T84T AollA] 7)8jel thoo] FEG BEE BAL Hlashe RS 2k, QlF,

SRl 4 B, AAA 97, B4 UE e AEH 7)98 V2R WSl BE
Feo] 7, v, AS

(b) TEA} AR} 2H0] P B2 Th2 AU

BN

A3} oIt 5 sld=of] ofsf 2%

1 http://www.ilo org/global/standards/maritime—labour—convention/news/WCMS 502387/
lang——en/index, htm
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fr i

T = ARG, g3t 2 YeA 7]2)e} ti-p-o] ws= FER s st
FF= 2= 17 oe 7, A, A

ok} Ha19] Agof WS ILO AE7FYS](the Committee of Experts on
the Application of Conventions and Recommendations, ©]5} ILO A&7
)= 20159 dHto] v|E3F 1-82APHE K Discrimination (Employment and
Occupation) Convention, 1958 (No,111))3} #gste] ol Ao 2 o) ZHe
ol 1A ARRS oldete S Etateict.?

D olFEA}e] o5} Plsio] wBAel AgAHAeL Belalol, M2 14
(o5 Ate] AYE o Alate] 2} B)e] YL FESL, Basici o
29l wEAe] AU HEE WAT S YRS ZIAS 2yl A

@ A713 Q) A A= AEEAIA Y] I 5= 59k, olFieEAte] vt

P AT LA st A AdE=E HAsks A,

il

S~

® 3}, 184Fe] A9 53] Bl s AdS o2 §F AbHol| gk B3}
ko], gAb 9l AREAL Tt Folste] ] Fafe HESHL HAE7H
Q37 11 B37F AR AHATAE B AL 7EsSH sk ARt AR
£ A& AlEsks A

g

@ 3840 WA oo theo] HEa} Besto] wmEAOIqY] ol4o] Fog
Asto] PRSI ALl Th 8)7] Aol A AR} ARE AT

® A oL ol T WAS] ek APt peiste] AEIESIUS} ok

o T Hol|o] Eof R E A4S

—_

B 5 Y SR o AT

-

2 Conference Committee on the Application of Standards, Fxtracts from the FRecord of
Proceedings, 2015, Individual cases/26
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RS Algske A

O Uo7t A7l s]e] flef 22 whEolAS 11O 7|4 8-91¥e)= 2015 6
d 7189199 ool AlAlskaL, gRPEE R JE ARl Rt A=A =
of tisf =3kt 12]al ILO 7|&48-HHel= BEE & 284 o= 9 ¥Eed
T A2 AR HA] =gt ofdslEs Sl iaL, ¢ HiAe AR 4
AES 7|53 A4S AFska, SRt o] ¢S 43 AS aHsiolrt’

THA] TILO HE7FIS]E 20169 ol W1 A u XS FaA et
Z o5 W=0| WARSO] ALGAPEY oA AT vt Skl gre delof gtk A
O =AM wsF o] Qs FAA S ofrz 7t APl Higt HEE ol
2R o] w2 HARAE WA §s BASY| et S44Q 22 A=A 5UL
Fokes Skt ILO Aw7hedsl= o] Al ol¢foll ILO 7|=4-8-A =7t Al
75t E sl FAIE(R1S] O~@)oll tishirls AEIAMf F7HEHA] g g2l
2 A Rof c AHA @ (direct request) *S dckal grgich ©

ILO HEZFI3)7L ghgrg o]l a3t < 21394 a4t & oot e}’

@ 20154e] 8 o) pEFAALgo] Q1% TR, A ojdo] WA

B4 gis olf-8 e welT, A Wl adsh B A9 T

3 Conference Committee on the Application of Standards, Extracts from the Record of
Proceedings, 2015, 14 Part 1I/104.

4 TLO, Application of International Labour Standards 2016 (1): Report of the Committee of
Experts on the Application of Conventions and Recommendations, p. 335

5 ILO 7 191i3] AR aixe] w2 ILO A7t f1e)= FoF 4=t waisto] #2HObservations)
W A2 9ko] 27HA] FElR oS ekt TR Fof =l AujARY 5 Y AlZkeAL
LEeh AEE ARlo] AREEAL o] PEUES Herhele] ddE e Al wid 64
722993 (the Conference Committee on the Application of Standards)ell A|l&=L, 21744
QL= o] Halxof Algjz] ¢row] ARo| uig EHETH(eke] [LO HAE71913] 2016 B4, p.2).

6 http://www.ilo.org/global/standards/applying—and—promoting—international —labour—sta
ndards/committee—of —experts—on—the—application—of —conventions—and—recommendatio
ns/WCMS_447692/lang——en/index htm

7 http://www.ilo.org/dyn/normlex/en/f?p=1000:13100:0::NO:13100:P13100 COMMENT
1D:3257318
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Quba] ApEEAue] Eelv wiE el Bel AR AEsHe A
@ gt AgA TAleh Bofsto] uIATFE wEAEC] A3t 184 9IS
OJFE T AL AAR WA P BAT 4 G WA e AR
e Broka, DAE Aol T FUE AT 3, o] Puo] FFEEe
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271900 oieE AR A YA Bk ARE Alpsha, AAdFHRE A
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« ZRAR} FAR|(SR215)(1939, 673)

8 Conference Committee on the Application of Standards, ZAxiracts from the Record of
Proceedings, 2016,

9 http://www.ilo.org/global/about—the—ilo/how—the—ilo—works/departments—and—offices/
jur/legal—instruments/WCMS 498719/lang——en/index. htm
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11 Recommendation concerning the transition from the informal to the formal economy,
2015(No. 204)
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Recommendation concerning the transition from the informal to the formal economy
(Adoption: Geneva, 104th ILC session (12 Jun 2015))

Preamble

The General Conference of the International Labour Organization,

Having been convened at Geneva by the Governing Body of the International

Labour Office, and having met in its 104th Session on 1 June 2015, and

Recognizing that the high incidence of the informal economy in all its aspects is
a major challenge for the rights of workers, including the fundamental principles and
rights at work, and for social protection, decent working conditions, inclusive
development and the rule of law, and has a negative impact on the development of
sustainable enterprises, public revenues and governments’ scope of action, particularly
with regard to economic, social and environmental policies, the soundness of

institutions and fair competition in national and international markets, and

Acknowledging that most people enter the informal economy not by choice but
as a consequence of a lack of opportunities in the formal economy and in the

absence of other means of livelihood, and

Recalling that decent work deficits — the denial of rights at work, the absence of
sufficient opportunities for quality employment, inadequate social protection and the

absence of social dialogue — are most pronounced in the informal economy, and

Acknowledging that informality has multiple causes, including governance and
structural issues, and that public policies can speed up the process of transition to

the formal economy, in a context of social dialogue, and
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Recalling the Declaration of Philadelphia, 1944, the Universal Declaration of

Human Rights, 1948, the ILO Declaration on Fundamental Principles and Rights
at Work and its Follow-up, 1998, and the ILO Declaration on Social Justice for a
Fair Globalization, 2008, and

Reaffirming the relevance of the eight ILO fundamental Conventions and other
relevant international labour standards and United Nations instruments as listed in

the Annex, and

Recalling the resolution and Conclusions concerning decent work and the
informal economy adopted by the International Labour Conference at its 90th
Session (2002), and other relevant resolutions and Conclusions as listed in the

Annex, and

Affirming that the transition from the informal to the formal economy is

essential to achieve inclusive development and to realize decent work for all, and

Recognizing the need for Members to take urgent and appropriate measures to
enable the transition of workers and economic units from the informal to the
formal economy, while ensuring the preservation and improvement of existing

livelihoods during the transition, and

Recognizing that employers’ and workers’ organizations play an important and

active role in facilitating the transition from the informal to the formal economy, and

Having decided upon the adoption of certain proposals with regard to the
transition from the informal to the formal economy, which is the fifth item on

the agenda of the session, and
Having determined that these proposals shall take the form of a Recommendation;
adopts this twelfth day of June of the year two thousand and fifteen the

following Recommendation, which may be cited as the Transition from the

Informal to the Formal Economy Recommendation, 2015.
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|. Objectives and scope

1.

This Recommendation provides guidance to Members to: (a) facilitate the
transition of workers and economic units from the informal to the formal
economy, while respecting workers’ fundamental rights and ensuring
opportunities for income security, livelihoods and entrepreneurship;

(b) promote the creation, preservation and sustainability of enterprises and
decent jobs in the formal economy and the coherence of macroeconomic,
employment, social protection and other social policies; and

(c) prevent the informalization of formal economy jobs.

For the purposes of this Recommendation, the term “informal economy”: (a)
refers to all economic activities by workers and economic units that are — in law
or in practice — not covered or insufficiently covered by formal arrangements; and
(b) does not cover illicit activities, in particular the provision of services or
the production, sale, possession or use of goods forbidden by law, including
the illicit production and trafficking of drugs, the illicit manufacturing of and
trafficking in firearms, trafficking in persons, and money laundering, as

defined in the relevant international treaties.

For the purposes of this Recommendation, “economic units” in the informal
economy include: (a) units that employ hired labour;

(b) units that are owned by individuals working on their own account, either
alone or with the help of contributing family workers; and

(c) cooperatives and social and solidarity economy units.

This Recommendation applies to all workers and economic units — including
enterprises, entrepreneurs and households — in the informal economy, in
particular:(a) those in the informal economy who own and operate economic
units, including:

(i) own-account workers;

(i1) employers; and

(ii1) members of cooperatives and of social and solidarity economy units;

(b) contributing family workers, irrespective of whether they work in economic
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units in the formal or informal economy;

(c) employees holding informal jobs in or for formal enterprises, or in or for
economic units in the informal economy, including but not limited to those in
subcontracting and in supply chains, or as paid domestic workers employed by
households; and

(d) workers in unrecognized or unregulated employment relationships.

Informal work may be found across all sectors of the economy, in both

public and private spaces.

In giving effect to the provisions of Paragraphs 2 to 5 above, and given the
diversity of the informal economy across member States, the competent
authority should identify the nature and extent of the informal economy as
described in this Recommendation, and its relationship to the formal economy.
In so doing, the competent authority should make use of tripartite mechanisms
with the full participation of the most representative employers’ and workers’
organizations, which should include in their rank, according to national
practice, representatives of membership-based representative organizations of

workers and economic units in the informal economy.

Guiding principles

In designing coherent and integrated strategies to facilitate the transition to
the formal economy, Members should take into account the following:(a) the
diversity of characteristics, circumstances and needs of workers and economic
units in the informal economy, and the necessity to address such diversity
with tailored approaches;

(b) the specific national circumstances, legislation, policies, practices and
priorities for the transition to the formal economy;

(c) the fact that different and multiple strategies can be applied to facilitate
the transition to the formal economy;

(d) the need for coherence and coordination across a broad range of policy
areas in facilitating the transition to the formal economy;

(e) the effective promotion and protection of the human rights of all those
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operating in the informal economys;

(f) the fulfilment of decent work for all through respect for the fundamental

principles and rights at work, in law and practice;

(g) the up-to-date international labour standards that provide guidance in
specific policy areas (see Annex);

(h) the promotion of gender equality and non-discrimination;

(i) the need to pay special attention to those who are especially vulnerable
to the most serious decent work deficits in the informal economy, including
but not limited to women, young people, migrants, older people, indigenous
and tribal peoples, persons living with HIV or affected by HIV or AIDS,
persons with disabilities, domestic workers and subsistence farmers;

(j) the preservation and expansion, during the transition to the formal economy,
of the entrepreneurial potential, creativity, dynamism, skills and innovative
capacities of workers and economic units in the informal economy;

(k) the need for a balanced approach combining incentives with compliance
measures; and

(1) the need to prevent and sanction deliberate avoidance of, or exit from,
the formal economy for the purpose of evading taxation and the application

of social and labour laws and regulations.

Legal and policy frameworks

Members should undertake a proper assessment and diagnostics of factors,
characteristics, causes and circumstances of informality in the national context
to inform the design and implementation of laws and regulations, policies

and other measures aiming to facilitate the transition to the formal economy.

Members should adopt, review and enforce national laws and regulations or
other measures to ensure appropriate coverage and protection of all categories

of workers and economic units.

10. Members should ensure that an integrated policy framework to facilitate the

transition to the formal economy is included in national development

strategies or plans as well as in poverty reduction strategies and budgets,
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11.

taking into account, where appropriate, the role of different levels of government.

This integrated policy framework should address:(a) the promotion of
strategies for sustainable development, poverty eradication and inclusive
growth, and the generation of decent jobs in the formal economy;

(b) the establishment of an appropriate legislative and regulatory framework;
(c) the promotion of a conducive business and investment environment;

(d) respect for and promotion and realization of the fundamental principles
and rights at work;

(e) the organization and representation of employers and workers to
promote social dialogue;

(f) the promotion of equality and the elimination of all forms of discrimination
and violence, including gender-based violence, at the workplace;

(g) the promotion of entrepreneurship, micro, small and medium-sized
enterprises, and other forms of business models and economic units, such
as cooperatives and other social and solidarity economy units;

(h) access to education, lifelong learning and skills development;

(1) access to financial services, including through a regulatory framework
promoting an inclusive financial sector;

(j) access to business services;

(k) access to markets;

(I) access to infrastructure and technology;

(m) the promotion of sectoral policies;

(n) the establishment of social protection floors, where they do not exist,
and the extension of social security coverage;

(o) the promotion of local development strategies, both rural and urban,
including regulated access for use of public space and regulated access to
public natural resources for subsistence livelihoods;

(p) effective occupational safety and health policies;

(q) efficient and effective labour inspections;

(r) income security, including appropriately designed minimum wage policies;
(s) effective access to justice; and

(t) international cooperation mechanisms.

12.  When formulating and implementing an integrated policy framework,
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13.

14.

15.

Members should ensure coordination across different levels of government and

cooperation between the relevant bodies and authorities, such as tax authorities,
social security institutions, labour inspectorates, customs authorities, migration
bodies and employment services, among others, depending on national

circumstances.

Members should recognize the importance of safeguarding the opportunities
of workers and economic units for income security in the transition to the
formal economy by providing the means for such workers or economic
units to obtain recognition of their existing property as well as by providing

the means to formalize property rights and access to land.

Employment policies

In pursuing the objective of quality job creation in the formal economy,
Members should formulate and implement a national employment policy in
line with the Employment Policy Convention, 1964 (No. 122), and make
full, decent, productive and freely chosen employment a central goal in

their national development and growth strategy or plan.

Members should promote the implementation of a comprehensive employment
policy framework, based on tripartite consultations, that may include the
following elements:(a) pro-employment macroeconomic policies that support
aggregate demand, productive investment and structural transformation, promote
sustainable enterprises, support business confidence, and address inequalities;
(b) trade, industrial, tax, sectoral and infrastructure policies that promote
employment, enhance productivity and facilitate structural transformation
processes;

(c) enterprise policies that promote sustainable enterprises and, in particular,
the conditions for a conducive environment, taking into account the resolution
and Conclusions concerning the promotion of sustainable enterprises adopted
by the International Labour Conference at its 96th Session (2007), including

support to micro, small and medium-sized enterprises and entrepreneurship,
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and well-designed, transparent and well-communicated regulations to facilitate

formalization and fair competition;

(d) labour market policies and institutions to help low-income households to
escape poverty and access freely chosen employment, such as appropriately
designed wage policies including minimum wages, social protection schemes
including cash transfers, public employment programmes and guarantees, and
enhanced outreach and delivery of employment services to those in the
informal economy;

(e) labour migration policies that take into account labour market needs and
promote decent work and the rights of migrant workers;

(f) education and skills development policies that support lifelong learning,
respond to the evolving needs of the labour market and to new technologies,
and recognize prior learning such as through informal apprenticeship systems,
thereby broadening options for formal employment;

(g) comprehensive activation measures to facilitate the school-to-work
transition of young people, in particular those who are disadvantaged, such as
youth guarantee schemes to provide access to training and continuing
productive employment;

(h) measures to promote the transition from unemployment or inactivity to
work, in particular for long-term unemployed persons, women and other
disadvantaged groups; and

(i) relevant, accessible and up-to-date labour market information systems.

V. Rights and social protection

16.

17.

Members should take measures to achieve decent work and to respect,
promote and realize the fundamental principles and rights at work for those
in the informal economy, namely: (a) freedom of association and the
effective recognition of the right to collective bargaining;

(b) the elimination of all forms of forced or compulsory labour;

(c) the effective abolition of child labour; and

(d) the elimination of discrimination in respect of employment and occupation.

Members should:(a) take immediate measures to address the unsafe and
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18.

19.

20.

21.

VI,

22.

unhealthy working conditions that often characterize work in the informal

economy; and
(b) promote and extend occupational safety and health protection to employers

and workers in the informal economy.

Through the transition to the formal economy, Members should progressively
extend, in law and practice, to all workers in the informal economy, social
security, maternity protection, decent working conditions and a minimum
wage that takes into account the needs of workers and considers relevant
factors, including but not limited to the cost of living and the general level

of wages in their country.

In building and maintaining national social protection floors within their
social security system and facilitating the transition to the formal economy,
Members should pay particular attention to the needs and circumstances of

those in the informal economy and their families.

Through the transition to the formal economy, Members should progressively
extend the coverage of social insurance to those in the informal economy
and, if necessary, adapt administrative procedures, benefits and contributions,

taking into account their contributory capacity.

Members should encourage the provision of and access to affordable quality
childcare and other care services in order to promote gender equality in
entrepreneurship and employment opportunities and to enable the transition

to the formal economy.

Incentives, compliance and enforcement

Members should take appropriate measures, including through a combination
of preventive measures, law enforcement and effective sanctions, to address
tax evasion and avoidance of social contributions, labour laws and
regulations. Any incentives should be linked to facilitating the effective and

timely transition from the informal to the formal economy.
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23.

24.

25.

26.

Members should reduce, where appropriate, the barriers to the transition to
the formal economy and take measures to promote anti-corruption efforts

and good governance.

Members should provide incentives for, and promote the advantages of,
effective transition to the formal economy, including improved access to
business services, finance, infrastructure, markets, technology, education and

skills programmes, and property rights.

With respect to the formalization of micro and small economic units,
Members should: (a) undertake business entry reforms by reducing
registration costs and the length of the procedure, and by improving access
to services, for example, through information and communication
technologies;

(b) reduce compliance costs by introducing simplified tax and contributions
assessment and payment regimes;

(c) promote access to public procurement, consistent with national
legislation, including labour legislation, through measures such as adapting
procurement procedures and volumes, providing training and advice on
participating in public tenders, and reserving quotas for these economic
units;

(d) improve access to inclusive financial services, such as credit and equity,
payment and insurance services, savings, and guarantee schemes, tailored to
the size and needs of these economic units;

(e) improve access to entrepreneurship training, skills development and
tailored business development services; and

(f) improve access to social security coverage.

Members should put in place appropriate mechanisms or review existing
mechanisms with a view to ensuring compliance with national laws and
regulations, including but not limited to ensuring recognition and enforcement
of employment relationships, so as to facilitate the transition to the formal

cconomy.
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27.

28.

29.

30.

VII.

31.

32.

33.

34.

Members should have an adequate and appropriate system of inspection,

extend coverage of labour inspection to all workplaces in the informal
economy in order to protect workers, and provide guidance for enforcement
bodies, including on how to address working conditions in the informal

economy.

Members should take measures to ensure the effective provision of information,
assistance in complying with the relevant laws and regulations, and capacity

building for relevant actors.

Members should put in place efficient and accessible complaint and appeal

procedures.

Members should provide for preventive and appropriate corrective measures
to facilitate the transition to the formal economy, and ensure that the
administrative, civil or penal sanctions provided for by national laws for

non-compliance are adequate and strictly enforced.

Freedom of association, social dialogue and role of
employers’ and workers’ organizations

Members should ensure that those in the informal economy enjoy freedom
of association and the right to collective bargaining, including the right to
establish and, subject to the rules of the organization concerned, to join

organizations, federations and confederations of their own choosing

Members should create an enabling environment for employers and workers
to exercise their right to organize and to bargain collectively and to

participate in social dialogue in the transition to the formal economy

Employers’ and workers’ organizations should, where appropriate, extend membership
and services to workers and economic units in the informal economy

In designing, implementing and evaluating policies and programmes of
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35.

relevance to the informal economy, including its formalization, Members

should consult with and promote active participation of the most
representative employers’ and workers’ organizations, which should include
in their rank, according to national practice, representatives of
membership-based representative organizations of workers and economic

units in the informal economy

Members and employerss and workers’ organizations may seek the
assistance of the International Labour Office to strengthen the capacity of
the representative employers’ and workers’ organizations and, where they
exist, representative organizations of those in the informal economy, to
assist workers and economic units in the informal economy, with a view to

facilitating the transition to the formal economy

VIll. Data collection and monitoring

36.

37.

Members should, in consultation with employers’ and workers’ organizations,
on a regular basis: (a) where possible and as appropriate, collect, analyse
and disseminate statistics disaggregated by sex, age, workplace, and other
specific socio-economic characteristics on the size and composition of the
informal economy, including the number of informal economic units, the
number of workers employed and their sectors; and

(b) monitor and evaluate the progress towards formalization.

In developing or revising the concepts, definitions and methodology used in
the production of data, statistics and indicators on the informal economy,
Members should take into consideration relevant guidance provided by the
International Labour Organization, in particular and as appropriate, the
guidelines concerning a statistical definition of informal employment adopted
by the 17th International Conference of Labour Statisticians in 2003 and

their subsequent updates.
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IX.

38.

39.

40.

41.

Implementation

Members should give effect to the provisions of this Recommendation, in
consultation with the most representative employers’ and workers’ organizations,
which should include in their rank, according to national practice, representatives
of membership-based representative organizations of workers and economic units
in the informal economy, by one or a combination of the following means, as
appropriate; (a) national laws and regulations;

(b) collective agreements;

(c) policies and programmes;

(d) effective coordination among government bodies and other stakeholders;

(e) institutional capacity building and resource mobilization; and

(f) other measures consistent with national law and practice.

Members should review on a regular basis, as appropriate, the effectiveness of
policies and measures to facilitate the transition to the formal economy, in
consultation with the most representative employers’ and workers’ organizations,
which should include in their rank, according to national practice, representatives
of membership-based representative organizations of workers and economic

units in the informal economy.

In establishing, developing, implementing and periodically reviewing the
measures taken to facilitate the transition to the formal economy, Members
should take into account the guidance provided by the instruments of the
International Labour Organization and the United Nations relevant to the

informal economy listed in the Annex.

Nothing in this Recommendation should be construed as reducing the
protections afforded to those in the informal economy by other instruments

of the International Labour Organization.

42. The Annex may be revised by the Governing Body of the International Labour

Office. Any revised Annex so established, once approved by the Governing

Body, shall replace the preceding annex and shall be communicated to the
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Members of the International Labour Organization.

Annex

Instruments of the International Labour Organization and the United Nations

relevant to facilitating the transition from the informal to the formal economy

Instruments of the International Labour Organization

Fundamental Conventions

- Forced Labour Convention, 1930 (No. 29), and Protocol of 2014 to the Forced
Labour Convention, 1930

- Freedom of Association and Protection of the Right to Organise Convention,
1948 (No. 87)

- Right to Organise and Collective Bargaining Convention, 1949 (No. 98)

- Equal Remuneration Convention, 1951 (No. 100)

- Abolition of Forced Labour Convention, 1957 (No. 105)

- Discrimination (Employment and Occupation) Convention, 1958 (No. 111)

- Minimum Age Convention, 1973 (No. 138)

- Worst Forms of Child Labour Convention, 1999 (No. 182)

Governance Conventions

- Labour Inspection Convention, 1947 (No. 81)

- Employment Policy Convention, 1964 (No. 122)

- Labour Inspection (Agriculture) Convention, 1969 (No. 129)

- Tripartite Consultation (International Labour Standards) Convention, 1976 (No.
144)

Other instruments
Freedom of association, collective bargaining and industrial relations

- Rural Workers’ Organisations Convention, 1975 (No. 141)
- Collective Bargaining Convention, 1981 (No. 154)
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Equality of opportunity and treatment
- Workers with Family Responsibilities Convention, 1981 (No. 156)

Employment policy and promotion

- Employment Policy Recommendation, 1964 (No. 122)

- Vocational Rehabilitation and Employment (Disabled Persons) Convention, 1983
(No. 159)

- Employment Policy (Supplementary Provisions) Recommendation, 1984 (No. 169)

- Private Employment Agencies Convention, 1997 (No. 181)

-Job Creation in Small and Medium-Sized Enterprises Recommendation, 1998
(No. 189)

- Promotion of Cooperatives Recommendation, 2002 (No. 193)

- Employment Relationship Recommendation, 2006 (No. 198)

Vocational guidance and training
- Human Resources Development Convention, 1975 (No. 142)

- Human Resources Development Recommendation, 2004 (No. 195)

Wages

- Labour Clauses (Public Contracts) Convention (No. 94) and Recommendation
(No. 84), 1949

- Minimum Wage Fixing Convention (No. 131) and Recommendation (No. 135),
1970

Occupational safety and health

- Occupational Safety and Health Convention, 1981 (No. 155)

- Safety and Health in Agriculture Convention (No. 184) and Recommendation
(No. 192), 2001

- Promotional Framework for Occupational Safety and Health Convention, 2006

(No. 187)

Social security
- Social Security (Minimum Standards) Convention, 1952 (No. 102)
- Social Protection Floors Recommendation, 2012 (No. 202)
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Maternity protection
- Maternity Protection Convention, 2000 (No. 183)

Migrant workers
- Migration for Employment Convention (Revised), 1949 (No. 97)
- Migrant Workers (Supplementary Provisions) Convention, 1975 (No. 143)

HIV and AIDS
- HIV and AIDS Recommendation, 2010 (No. 200)

Indigenous and tribal peoples
- Indigenous and Tribal Peoples Convention, 1989 (No. 169)

Specific categories of workers
- Home Work Convention, 1996 (No. 177)
- Domestic Workers Convention (No. 189) and Recommendation (No. 201), 2011

Resolutions of the International Labour Conference

- Resolution and Conclusions concerning the promotion of sustainable enterprises
adopted by the International Labour Conference at its 96th Session (2007)

- Resolution and Conclusions concerning the youth employment crisis adopted by
the International Labour Conference at its 101st Session (2012)

- Resolution and Conclusions concerning the second recurrent discussion on
employment adopted by the International Labour Conference at its 103rd
Session (2014)

United Nations instruments

- Universal Declaration of Human Rights, 1948

- International Covenant on Economic, Social and Cultural Rights, 1966

- International Covenant on Civil and Political Rights, 1966

- International Convention on the Protection of the Rights of All Migrant
Workers and Members of Their Families, 1990
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