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A Study on Domain of Antitrust Immunity
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FAME 334 2H HFF o, 24 TARE Jvle] &
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Wb BRE O AdsbsAe] AXE B dE Ad B3 Aolmz
T34 2R AFatA Qe FIHA YR 2L I S
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3) dpven, skel A, 43 AU, kel #, 30%.
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20) Z2ofpw= AWl Ye 1922 HFo| 93t EHFTAHLZHE HEHAE ¥
ok 2Es Bk HAF e e olffe 2X e oY AN 22
=9 7|95 ded Jol ofva, 2 AEF-ARA 22Xz AIF-S AL 98tk
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Official Journal C 291 of 13.10.2000, page 1.

22) olo] T3l TEolAFATA A240/957F At}d. Technology Transfer Agree-

SRS EEEI B
SER b
A g8
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operation agreements)?3) o Wty FHISAFAHEA FHITEA
Z9F AB1IZ((3)e] XA HLWA|(block exemptions)Z} 14 E oAt
T5Y Boly HPAY Hopd) FY Hopdx AW HEA]

2 J-d.

3. M %

oA 1998 778 olxel AAATEAHGWB)20e] FH 7]
(ARZANE), TEFE/NHANPZ), FABFAGA(A100%), =LA
g3 AAANLET)F(die Kreditanstalt fir ~ Wiederaufbau) (H1101%),
287183 HIIAHAN0IE), AAATY  o]&3AHVerwertungsge-
sellschaften) (A 102%a), A7 -7t - 2 59 =719 (Versor-
gungsunternehmen) (A 103Z A1) So Wste] THY HES AHst
AT 199882601 AAALEAMGWB)S A6xF HFRe]l T3y
Aot AL 7Y AB=E 8 dF FAsH A30x=E
A2 WA ABlER 2E9 AAE olFdAnt. 7 APE] &
o, All01xe AWy T2, A103%S FF7IHY F2FL AHAE)
H, YA FTF7IHN = 2318 A130ZAN3FAA o] &3}
Edo = &3 GWBY 1o 489S HAIS)

flo 2

2
v
t
r
=
24 R
S
2,

ments - Regulation No 240/96.

23) ole #te] XS 1971,12290] FxE A3 A2821/7157F AN =
o /Nl Esto] g 7|GxtH Yl #Het A3 A A2658/20005 ¢ FF AT
WPl e AASrA A259/200087F loH, ZIAFEE G # xoF A8l
Z9 AR (Guidelines on the applicability of Article 81 to horizontal
co-operation agreements)®] $1t}.

24) oo dAS WFe HAY, 24 2 FTdM tEiA JLHe A7 Al
3932/925 7} ot

25) oldl st B3] Atz 3|7 A2657F vk Council Regulation No
26 applying certain rules of competition to production of and trade in
agricultural products. Official Journal 030 , 20.04.1962 p. 993-994.

26) 1990 714 olt},

27) MRS Aedd T3 FH AI0IZAIZTS MFHANA A130ZA 1A 25
o2 JAE olHete THAH FY WELRE 1G5

28) A1 A A Qs Fdel] YA HAF2EFT 20} opplFoj iy 2o FHE JYFE
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gl st GWB A1zl 40l 854 geg FYHA
4. 9 B

19983 AAWLE A1F FA(the Chapter [ prohibition)dl] ¢]3}4],
AFGAZEY] EA, 35 B e AR 2SS AW A2z A
st A92ede GRS, A3zl oA wjAIBOE AL A4z o]st A
11z 93l wA2 Aol A1 FAZHEH HAHE A
< o9 Al 7HA Ag-oltt:

’

i) 3P BA R ofw Bgo] oy FHIFA WAS T2H B
AOlE A WACE zot AZIZ@] st A1z FAZRE W

AE Z)e degs vy Jdud AFgHoz A1Fge] HAE 53 (
AW A10Z%)
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A% gFe Aol vjstel TRUAE Helse BYL weln 1S =
5

H

A G REEABEOFT)S AAoA Alad 3§
£ A% 7= FEdvs HUkE sk 4ol

= NEH dAZA oste] 53 A st WAE sHT 5 Aok

FT4RATA AR 3t F=dod HAsHA FAFgozH o3 o
7b a8 EE 23 zuAd o3 Hod] webd dYyH= 232V TVESAY
FRFH viAE A didiAe GWBALZR7F A85A Zeth(A3LR).

29) 2 EFol} &yl d=3el AAe Wl (prevention) « Al 3 (restriction) FEE

(distortion)o]aL, F=H Aol FFE mAL, FFHlA ARHAY} dg=2

olx, I &I} tFE AtelolA BARAY AIRAFES AV BAAES %
Hete AEE, ‘27 2(de minimis) 7} obd A3 AHolojof i)

30) Al ¥ &AM FAAEHAY, FAAHthe Secretary of State)2] T#Eo] 2|3
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23l ot WAV|EY Tttt ol WA Kol 1 @Al 1A ¥
47 m3E Adee AAA RS e Aol

‘?}73 Xgl‘] 83—?47} /\]?SFZ]HHZ‘] A] %] (dominant market position)E X
g0l AL e o]En A2 FX

Foll= HAVFs 42 |l

5 H K

QROIAE  AVEEH T A I E 404 1 B 0 RS 0 1= B 5
B AGFIN Qwra HgAlS] 23 Fa glon o Tuet 54
FAW AL AP FAE WEolth Fehele A4S, WEFH
SAG W GF FIH YA o FEALE FHST Ao,
AR FHRD AFEE AL HA5] Aste] AeANAE Be
ooz ke VAN FAE 19999, AaE 20008 247 A
Hlch @A AREY, S, A4A, AW EE I 9P

AT AR B, AP 2ol EEH% 2AAN L7} A

o
K

%

rr

gk gFel g AR A FAB A e HEALfHE At v

31) BEAIY, A7, 7heANY JlE 7 4R gds Shel st Ade J9ske
A7b e AN, B e FE B9 BAZA 1 AGe] 28T Aol dhstele
FHE HE3A oI BTHTH AR,

2 SAD A oA SHY W] G A 9014, A i AR
o WE EE sl 2% Bl 4-604 Bshe AP Bl FPS 483

A ohu geh( ﬂ122§x111f3}), Ao S WEe WEz wWadl o5t AP
o A2%).

3) Bel FHe AAY, S, W EE AEW 9% deaA
gi A5 AglelE o a%orxl M?{E}(Xﬂmi).

OFO
r>«
I e
iz
Lo
ol

39) Anz. §Y) FHL g Ao AFF ade PHlsm Ed YE FAHA o
7Astel ded 23HET 04%@2 EFgh o] el olE AHEsHA ot
@, BT AWTHE AHEEHE B e AT Aok loix e BAS 43
Hog Aggozn B trts Qs He BFole 2esHA okysit.

L AR AFGA e AuAte] A5RzE HEHoz & A

2. 9oz AYHa =3 2940l Yoz st e 29HE F A A

3.zt 239o] BE3 o AAL /1E A

4. 2ol tiste] o]dRuE Fehe Avdle 1 F=vF 9HE e A A

e
35) AR AARALA FAN B FHARAQN ARo] A% ASANNFE U
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Al 3A RS s 178 PR HUE

HgANE AFSE olBH 2AL GAE - ZAH BN Fope &

- ] T

= 97, AAE BHIA ol S ITkH) Azt BHE HeA 97}

A 2 Aol zetste], FgA| Lo AA| sty o]l
HE A g e HEA 99 dH FH of= B o] sty
Tato]l BHe AR M| obd TE I HS 98t AAGT JIS A
AN ol A e A SHIAAGH] ofd U HAYHANH =
HE 95t mRAANAE FHEAQ Fgoz AAsE Aok
1. FlztEEe] g3k
PSP (capture  theory) 2 ASL#FE(public choice)Mi 59 9

- AAF B JAE olBES A EA et tE BAA -
o7k ofuek a7l elate] olele nE Mol Y e
oh ool & M Algel wrAle Ald - 8 % A S-S 8§t
U AE Aldete TRAEAA 4TS RN A IS
F2Aozt FANA AT RO #ATE Fopgozs, 2t
FAEe FAGHE FFI Aulzol P BT FHS A3
MEE HEAS Wolste 7129772 HSAZ A9 871y
ElZ2]7} The Theory of Economic Regulation®]*] &% I3 o]
o] ¥ H(special interest group)elyt Aeto]2o] w=w, A= I5FA

]_

X
o rlr

—z r&'i

¢

[ o @ 4N z& & 4l
H;:,HEEJ&UEJ

W A gA Aol BE A6l EFAA AAF FASHL AHABR). 1 24
e Seue SARAYS 2% FAF Wt O 1 HES Bojste A
she Q9o Sl 2 4 ASE ASASl oA el 3 Rens s
e HAIFRA), @ Ao Bl dvHon AwAAAKABN Uld FF
o 8 5 AT Fwsl Aan AE DAY, @ A FADA] oLl A
Aol FAFREAY, SAVEZTY 5 B0l GAE WE) 2As] AyW v
g £PaA e Ao Bistn e A Fol olsitt

36) Ve%, “SAFAWE AFAL, THAANATD, FIALATY, 111155
(1995).

37)  George ]J. Stigler, The Theory of Economic Regulation, 2 Bell J.
Econ. & Mgmt. Sci. 3 (1971).
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AZNBel DAL FFHEE £AY FRF o|ojo] EAGA 2 Aotk
HhH o] A EAIAIEL oY
o, ANEL BB sl U1 §o7h TR
Te getolee] BA gt #AAR HolHE AAE & Ak s
o AgUelE oS BATt FESHL A g
Azste A4S EABY Akt £uUFe 2SR Ardhe &
AdA gate] o}F avHoz YED 5 Utk AR, Be A7
345 AAEL ;H 2oz 49E 4 gl e £3 A
o} ZulAle] AR o] Awee, w} REFS FAE AGolA &
ol A Frelate, FALE} o Wz GA A wa

g
r o)
ol
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£
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}01.
=
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fu
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38) Daniel A. Faber & Philip P. Frickey, Law and Public Choice:A
Critical Introduction (University of Chicago Press :1991).

39) H. Hovenkamp, Federal Antitrust Policy:The Law o Competition
and Its Practice, 2nd ed., §19.2b (West Publishing Co. : 1999).
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X,
o|N

N7 3, ZmAAE s A A3le) gy

#ele] g AAS Fte FES 89

£ B84 Aol Aste ¥
&

fo o

)

¥
Y
[

A&7
(A15)eF F371ZF o MZM‘A }—Ei 17} FAA LT
Rl e T Aol EVFSE 3Abete] VIgATF oA tEE
] Fote AFT(A22)7E 2Rtk & VIFEATS BAA
B2 A4 SHAAH st FAFojoF & Aol AR
LA WA g A olgte thE F7PE A A ool o5t &7 &
= Aot & & o Ze AHANNAY] RS E & F Ut oAAY i
S AN AYE mEITHEY A4x).

rlo iy

< 53@9_@1, el WAL Sase AR ouATE BA0
e AoltHEW A=) AN 9ste] SATFANS AEA 9
2 H4Y £ Yok RE Foln, FAGD 2L AlY st F
@ e QA AR A A 5 A S WEN o], Aol

= Xﬂié}—t— ﬁzﬂ‘l?) R Né Aot AR 235157 ojfdoa & 5 ok

3. Wikl gk thA

ol T AARAA 2L st AT 4L SHTFAN H8A
9 geoz APsHe UL S Aot SAFAPE B4, 1T 35
B9, 5 1= 2 FAAH QA 2FIANY 9 e Kk




(market failure)& A3 kAT SHFA7E AT = gle A9
Al oy BAHoZ Aol HAT 4 AU AA] A 7eE 1
of el A7 g Fofoll AolM = MyhARIETE o et Mo EA)
S 8sta 130l wigk BtV BastA Bvh 13 d AT Arie
gddogE ol&FHog  HAM(natural monopoly)®  AILH (public
goods) B HHBM:(externality)e] A5 & 4 o a8l 83 4F
Fitokell thai e =7k AAAGA A o3t A A7 BH A= B¢
7b 2o, ugbd oS HIfpE ¥(regulated industries)o]#tal F-Et}
TAFG g S3FAHe] AEA e Gl webA gt FuE F
g 2 AEALY A 2A F shve dAd Arle g g FH#
9] ﬂLXﬂQ’r 2e FA A AATE A71EAN ALY SHF A AP o2 HEH
TS Hedtege 7IdE & F Atk

(1) B%7%8 & (hatural monopoly)

1) BRBLL oot @Mk OlF

| 2hgjo] & 71gel ot HAugow SAT AFo|U AHl 2
S & o AAEH e "t o] Aol AAl Al EA
st 71de e Aol o AFAHY] de A7IHERESA
(LRAC)e] E& AEFoA stFete @dd =+ Aitolth. LRACTE 38t
Fgalog ZA7|7pHul & 4(LRMC)2 RE=A] LRACS ol 9AstA
ok olelghk kel olMe LS F/EFE Fa ALY stEete
B 95 (economy of scale)7} EA18HA Eof. 283 AL AAF
d g gla, Fx2Y YA ol TS whA| ¢S ZlojH, Y =30
AC e, SA7F BE AE 2 dohd oAy @ 7ol A=}

43) W. Viscusi, J. Vernon & J. Harrington, Economics of Regulation and
Antitrust, 3rd ed., Ch. 11 (The MIT Press : 2000).

44) Richard A. Posner, Natural Monopoly and its Regulation, 30th ed,
p.1 (1999).

45) W. Viscusi, J. Vernon & J. Harrington, Economics of Regulation and
Antitrust, Ch. 11 (1992).
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HMEAe ASGonA FFH0R AA AGIA st Ae AAY
W, BAE ofgA ALEt B 7o) oI B, AAN G Yo 2R
SH/HA 849 Seiglel 1 A9e B 5 et s Holth meb A

52

€ 298 A3 A7 g
9w ge Haser) g, SR olok weh T DY Al
e e P P
$ashni SHH olsh 2uAFAY 4o o

o
3le] o]2ul A}AHE &2 (deadweight loss) S WHEI, AHIAERE =3

¢

Lo

AAZ wel ol g 7hAE Aol 3 HAldl W e A
A 4 Z284E AdstA dAvh webd $3HQA LG 2e3 A
A

ol st 7199 A F g 1 Aol FRF T4, AT
2 aEla gl FEake A9 M FHAES Aok she A
olth. ol @ AdmHEL AY - WAZkze Wi, A ANFAAM
2, KE 2 &% 59 FIAAA (public utility)ol thE IY - &
2 AEles ol @ 34 FA ol&H FAE AFdok

2) EAK BRABLL BWERN BRABS

FAArEA 9] A ZAY e FAHE AAEH st o] HAE AR
of tigk Fegk Aol HA X F ke Holthd) oA AR o]
AESTE] webA A&H o AR B AAHECklAME Mol olY
g} #iho] Aotk a3 FokellMe IF A= Fog FA o] Hold
o oolAle AdAEHdE FFAHA® A A o] 7] wWEe]
49 G7E A=Y Aol LRAC 4k&o] F71ghdl wabx Al

46) 49 AIZS HAT UH, V9L 5HEAS A(Y 4 1otk =374
sty fiddE YL AAFHAME A9 e AL % .

47) FM. Scherer & D. Ross, Industrial Market Structure and Economic
Performance, 3rd ed., pp. 80-81 (1990).

8 GrHolde golE 4TS AN T2 YPow ABY & Yt FHU 7|
SHHE AT 5 G @ 2208 FUY FE Aka @k

49) FFAHA AAdsHTY AFAHA AAFHY FHd #sA= W. Viscusi, J.

Vernon & J. Harrington, op. cit., pp. 337~339.
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A3 GEMERA H 7] BRI RS

v =
7hshd 2 aEs @AY
sHEte 8 SUkE %

R =5
(2) &3 Bf(public goods)

AW Ty, A, 2, PR, FuKAS, ATYY 5 FFHO
o o] WalAE AT B4 B3 FAt AW AEE
e Ggo AAE Ft A BHAEOEA ARE AT G2l

A GAE hFoR B SHTAME A TFHA gk

R e 9F g (external effect)= A ALl 9ste] of
719 A TE, & Fa 74 JEAFT 5 o' AAS s #Ast o
2 AMell Al gxshA] g2 e Ui oy Sl (UhIES S ZHA T
FAAL ol g thrtE WAV AFeA e HEHE v A
ol oM FE3] TAEA Ze ol B2 oFAdo] EAISIH, AT
bl EEAS GASHA XA HEE FH|AA ] e ZA)
U FAFAAE Foted JES e AV Destar, oA o)
Me BEaS AFstAY #eds AlTstd 53 s 8999 Ais
Al Fart Aok FAle = A Jof o= FE8] FAEHA
B FARY EFFVY S M AIES TR flste AHEE ¢ 2l
o 919k 22 Ao Ae, Ay Adde EE st A" gl
a3 s ASAE F 9

50) FEAel EAL AHld oM JEFiAM(nonrivalry in  consumption)®}  JEHE
%1 (nonexcludability in consumption)©] t}.
51) AtdetAtA ala &3 To F87 1B A S - AEAGTAY A DAt
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A7\ A NE Fele] BAL
ol Bafel of golel 14 @4
A nEHh $2 SAFA 5}
AR G DA O Prold WA Luzd

Aol EFHIA =98 Rolv, AFALAY
sl BRE REE T AolA nAU

Al 1A Bl sl My sk BA

1. HHe S

g8 waAR, ZAel 9% SHFAGY, & Wo
A Srel EASE TRAR osldlA B FAR T
sl9 e AR ofd FAWES el dutHo
SN Sk A A 7 B3k 3

o AARAE o
ool m@?@iﬂ

mﬁLL

o

%6] l%ﬂ”ﬂ

o === [e]
o= '6‘01'1— }4\,__

] e %
AAE PAAL Ak Fhe Age] G T 4FY Wt PYs
A, Age] ZE ABHAY Ao $A8 BHo] 1 AA M 9%

se gele ARste Aol

2. Bile] sapge] s}

ulzro| Ao AAA fAE JA } "/HX]“}, I ZAY AP A E
st GEo] of-&olA BEHTES BS A sk HimE L A
@ (Interstate ~ Commerce  Commission : I[CC)+= 1890 A wHo

_4

52) o|% olgd 4AF & FAE ‘FAIHEA g3 FAR AAS|Z Frh 2A
“rAlTeRaL A4 P‘\: AL ool met gpAl7)del] o7 Al SHEA AAE EF

EEste AY = Jdoy, dAR FA7IH o #AE A= Aot

53) Hl=olAM= 1947]Zo] FEAAFIL(grain elevator) L& wigk Mol FFAle]
sle] =] HIed, A= o= ZAAFHUY. Munn v, Illinois, 94 US. 4
Otto) 113, 24 L.Ed. 77 (1877).
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A 37 HHPESE g Fake] EkR

THE7] Aol AYEJATS A H oz AufZ ] A B A A A= A A
2 23 o] Algte] Ego) webA gtk 2 A3 A A= - 5 -
He 2 AAE Wgtth Lochner#el]H7F v Al7]e] Ao S 24
S dAste B fA=ES 2442420 AHAXHdue process)HHEC 2
A Ao R RS 2 AREA, o] A7] NP F2 F7IH A
Mo AR FEJAT. 2Hy 2 F AU LS AHAERY] A4S B
o &8sl arse) o Bk AW Fo zradso] PR A HAh
FEAEA7Y o3= o FAVBNE YA TS ICCY AT

o o

dgatn T2HA YIS APegh FRLAAMY FAE = F
Ll 19709t 8] ZAEZ vlael= T
[e3]

2 of
A8 (degulation)®] A Fo]  geigtmBol Aol HAAZ LR FFHS

o3 olgE 3, A% ¢ EssAde ddFos wAsg,
A3} AolE B s 5o FALsks 198030 old = ofe) sbA Felw
AW Folm, 1996d0] BT FAZAL S1skel obx m&d e
oE G2 FARRAAY AFAGALD WAL FARHE AW B

54) 1887.2.4. BT AW (Act to Regulate Commerce), 24 Stat. 379 (1887).

55) Lochner v. New York, 198 US. 45 25 S.Ct. 539, 49 LEd 937
(1905)(¢] #H= &F7F 28A) FHAS FT 60AHeRE =TS dAE
T3 FL&FHA897 N.Y. Laws art. 8 ch. 415, §110)0S &3k &9 Aok

o2 2I2RE H§AY vl Fupide =EPS AW AP 7o B g
AeA Qgsn 1 @E hEsttn Basded, dgUEde 122 wEag
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65) Lawrence A. Sullivan, FElusive Goals Under the Telecommunications
Act: Preserving Long Distance Competition Upon Baby Bell Entry and
Attaining  Local Exchange  Competition: We'll Not  Preserve the One
Unless We Attain the Other, 25 Sw. U. L. Rev. 487 (1996).

66) FTC Staff Report, Anticipating the 2lst Century: Competition Policy

in the New High-Tech Global Market Place, Vol. 1, Chaps. 6~10
(1996).
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67) Alfred Kahn, The Road to More Intelligent Telephone Pricing, 1 Yale
J. on Reg. 139 (1984).

68) L. Sullivan & W. Grimes, The Law of Antitrust:An Integrated
Handbook, pp. 14-15 (West Group : 2000).
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69) Richard Posner, Tuaxation by Regulation, 2 Bell J. Econ. 22 (1971).
2y nge BlFAAI vlsle O B JHFo] B2 FRHE AFEHT AMHIZddA
£5E wARZF dlgte o] S5 HL3AT
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ojAe WEAH EEAS =Y & Ak olHd FAA ZHAFA(Ramsey pricing)©l

o ]

2L F A3 FAS YAty Willlam J. Baumol & Bradford, Optimal
Departures from Marginal Cost Pricing, 60 Am. Econ. Rev. 265 (1970).
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71) Thomas D. Morgan, Jeffrey L. Harrison & Paul R. Verkuil, Economic
Regulation of Business: Cases and  Materials, ?2nd ed. pp. 381-383
(1985).

72) Metropolitan Washington Board of Trade v. PSC of D.C, 432 A.2d
343 (App. D.C.1981).

73) Consolidated Gas Supply Corp. v. FPC, 520 F.2d 1176 (D.C.Cir.1975).
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1) FHEAS #FE

7bFssttbd AAol AL ae4de A% 7HY AEd flolth #AA
2 AA Be A AT 34 AFAAY AAS5HA e Z]d e
ste wele YA GS AT AghS 7FAoF gt oA vl=Y FAE
M FEES & B 888 AR A AT Fo3)9 4
Ae 383ty 1 Y= IdH HEo| AFER AS A7 A +F
QA= Foslol 7T = A, 71€Y FY3] FHLELS A=A AA
E WA Fa FYIE dHE F Aok vlmol] dFE A A Fe A
ol EAlste HHE Fo3= o) &840 =2 &S A 5 A3 A
|HA ¥= Aot 8H S AAY F JerE Bo a844Y Aotk 28y
vl &R (maritime law)> X949 7ol Y3 o2 BAH
THS FXFIH= AS AAst drbst ZEEo skt

& A7IHY IGS7HEA S Hatol YAt Bagh AZFY WY
oloJof 3tk RCA CommunicationsAFAol A SAHEIiH AL 747129
AREAQL A Y FAlol gk AL Y F&ste TET ATIATE
= AASA FRANE, “FBA] AT ol Y-S rHAE e FEF
¢ Ve SR Aotk AFSAT™ vl IAZ AA=FH o] A
atal A A FAETE, 71E AFRAY R AAe AA FHY 3
871 glol= s AASfoF & Aolth. 28y 2R AAZE EHHA

74) FCC v. RCA Communications, Inc, 346 U.S. 85, 97, 73 S. Ct. 998,
97 LEd. 1470 (1953). 2%l rAA7F AL Zdell tste] A1ZS st
2 AHFHo=r ZAAZ d2ZE In re Use o Carterfone Device in Message
Toll Telephone Service, 13 F.C.C2d 420 (1968); MCI Telecommuni-
cations Corp. v. FCC, 561 F.2d 365 (D.C. Cir. 1977), cert. denied, 434
U.S. 1040 (1978).
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75)  Bowman Transportation Inc. v. Arkansas-Best Freight System, Inc,
419 U.S. 281, 95 S.Ct. 438, 42 L.Ed.2d 447 (1974).

76) Idaho Power & Light Co. v. Blomquist, 26 Idaho 222 (1914)(9x #A¥™
AFdA = olm] AT Qe 2 =AW RAAAES BT ololte T F ALY
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7F B A A7) WEel, T e A7 glojof & T olf= gfitka Rokth)
In re Application of MCI, 18 FCC2d 953 (1969)(Microwave Communica-
tions, Inc.(MCDe& Al7}aA Yo F XA FUH  Z23 2] 2 AH] 2 (Domestic
Public Point-to-Point Microwave Radio Service)E& 93 A AJdel AL 7}
& A e, MCIY Al disted 7|29 2SIMul2=E F3)] A gollA A|F3t
3 9+ Western Union Telegraph Co.(Western Union) %°] wHslic
MCIE ©] AMHlEe AR I8 F86 s AozA, 1782 Al s &
AP AHIZ2ET e 282 AFE Aol FTY AMESHA ¥e FaxdA Ad

SQEA R, (b) MCIe) Agel Ade] 2 JHdA o 52 sy ¢
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80) TFirst Report and Order Re:Implementation of section 309(J) of the
Communications Act- Competitive Bidding for Commercial Broadcast
and Instructional Television Fixed Service Licenses, MM  Dkt. No.
97-234;, GC Dkt. No. 92-52, GEN Dkt. No. 90-264 (Release Number
FCC 98-194).

81) W. Viscusi, J. Vernon & J. Harrington, op. cit., Ch. 13 pp. 399-415.

82) Id., p. 399.

83) McLean Trucking Co. et al. v. United States, 321 U.S. 67, 64 S.Ct
370, 83 L.Ed. 544 (1944).
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84) dAWN In re Penn Central Transp. Co., 458 F.Supp. 1234 (E.D.Pa.1978).

85) Denver & Rio Grande W.R.R. v. United States, 387 U.S. 485 87
S.Ct. 1754, 18 L.Ed.2d 905 (1967).

86) Lawrence A. Sullivan, Elusive Goals Under the Telecommunications
Act Preserving Long Distance Competition Upon Baby Bell Entry and
Attaining  Local — Exchange  Competition: We'll Not  Preserve the One
Unless We Attain the Other, 25 Sw. U. L. Rev. 487, 534 (1996).

87) In re American Telephone and Telegraph Company 54 Cal. P.U.C.2d
at 58 (1993)(AT&T-McCaw@H o] A5 Ach).
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83) United States v. Cassidy, 67 TFed. 698 (N.D.Cal.l895); United States
v. Agler, 62 Fed. 824 (C.CDInd1894); Loewe v. Lawlor, 208 U.S.
274, 28 S.Ct. 301, 52 L.Ed. 488 (1908).

89) Hovenkamp, Labor Conspiracies in American Law, 18580-1930, 66 Tex.
L. Rev. 919, 950 (1983)(A <] A% 7TdF ¢S =2 @A ] = T}).

90) 208 U.S. 274, 28 S.Ct. 301, 52 L.Ed. 488 (1908).

91) H. Hovenkamp, Labor Conspiracies in American Law, 1880-1930, 66
Tex. L. Rev. 919, 950 (1988).

92) Loewe v. Lawlor, 208 U.S. 274, 301, 28 S.Ct. 301, 52 L.Ed. 4838 (1908).

93) 15 US.CA. §17. 7 &2 U= 2t}
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Sec. 17. Antitrust laws not applicable to labor organizations

The labor of a human being is not a commodity or article of commerce.
Nothing contained in the antitrust laws shall be construed to forbid
the  existence and  operation of labor, agricultural, or  horticultural
organizations, instituted for the purposes of mutual help, and not
having capital stock or conducted for profit, or to forbid or restrain
individual members of such organizations from lawfully carrying out
the legitimate objects thereof, nor shall such organizations, or the
members thereof, be held or construed to be illegal combinations or
conspiracies in restraint of trade, under the antitrust laws.

94) 29 US.CA. §52. 7 9% oS3 2t}

Sec 52. Statutory restriction of injunctive relief

No restraining order or injunction shall be granted by any court of the
United States, or a judge or the judges thereof, in any case between
an employer and employees, or between employers and employees, or
between employees, or between persons employed and persons seeking
employment, involving, or growing out of, ~a dispute concerning terms
or conditions of employment, unless necessary to prevent irreparable
injury to property, or to a property right, of the party making the
application, for which injury there is no adequate remedy at law, and
such property or property right must be described with particularity in
the application, which must be in writing and swormn to by the
applicant or by his agent or attorney.

And no such restraining order or injunction shall prohibit any person
or persons, whether singly or in concert, from terminating any relation
of employment, or from ceasing to perform any work or labor, or from
recommending, advising, or persuading others by peaceful means so to
do; or from attending at any place where any such person or persons
may lawfully be, for the purpose of peacefully obtaining or communi-
cating information, or from peacefully persuading any person to work
or to abstain from working; or from ceasing to patronize or to employ
any party to such dispute, or from recommending, advising, or
persuading others by peaceful and lawful means so to do; or from
paying or giving to, or withholding from, any person engaged in such
dispute, any strike benefits or other moneys or things of value; or
from  peaceably assembling in a lawful manner, and for lawful
purposes; or from doing any act or thing which might lawfully be done
in the absence of such dispute by any party thereto; nor shall any of
the acts specified in this paragraph be considered or held to be
violations of any law of the United States.
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95) ch. 372, 49 Stat. 449.
96) ch. 120, 61 Stat. 136, codified as 29 U.S.C.A. §141 et. seq.
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97) C. Summers & H. Wellington, Labor Law: Cases And Materials, 195
(1968).

98) 312 U.S. 219, 61 S.Ct. 463, 85 L.Ed. 788 (1941).

99) Allen Bradley Co. v. Electrical Workers’ Local 3, 325 US. 797, 65
S.Ct. 1533, 89 L.Ed. 1939 (1945).

100) United Mine Workers v. Pennington, 381 US. 657, 85 S.Ct. 1585,
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105) 421 U.S. 616, 95 S.Ct. 1830, 44 L.Ed.2d 418 (1975).

106) 29 U.S.C.A. §158(e).

107)  Connell Construction Co. v. Plumbers and Steamfitters Local 100,
421 U.S. at 617.

108) 29 U.S.C.A. §158(b)(4).

109) 29 U.S.C.A. §187.

110) 29 U.S.C.A. §158(e).
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112) Meat Cutters Local 189 v. Jewel Tea Co., 381 U.S. 676, 8 S.Ct.
1596, 14 L.Ed.2d 640 (1965).

113) 518 U.S. 231, 116 S.Ct. 2116, 135 L.Ed.2d 521 (1996).

114)  Continental Maritime of S.F., Inc. v. Pacific Coast Metal Trades,
817 F.2d 1391, 1393 (9th Cir.1987); Mackey v. NFL, 543 F.2d 606, 614
(8th Cir.1976), cert. denied, 434 U.S. 801, 98 S.Ct. 28, 54 LEd2d 59
(1977);  Utilities  Serv. Engg. v. Colorado Bldg. &  Constr. Trades
Council, 549 F.2d 173 (10th Cir.1977).
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(1) @M%kl A%t 2HXE

BEAYe BIAE AAs} J1zsm: b olEW dife WA

(principle of large numbers)dl] 2J3l] T9] JIAHEZREY 9

115) HA. Artists & Associates v. Actors’ Equity Assn, 451 US. 704, 101
S.Ct. 2102, 68 L.Ed.2d 558 (1981).

116) FTC v. Superior Court Trial Lawyers Ass’n, 493 U.S. 411, 110 S.Ct.
768, 107 L.Ed.2d 851 (1990).

117) Mesa County Physicians Independent Practice Assn, Dkt. No. 9284
(1998).

118) United States et al v. Health Care Partners, 996-1 Trade Cases
(CCH) 171,337.
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Aol gt A= SHFAHA g Agel gk 27F AR, ol o
3t 9]3]= McCarren-Ferguson Actl202 A|A3le] o] HE E2A]
Aot B A2x+ B¥AMY(business of insurance)ol tiste] 7ol F
Holl o) a}e ﬁ'xﬂﬂ% Aol 2 FroM SHFAYY HLOoZRE HAE)
20 “HolF e Fu'o=r AAHE Peo] tisire A& A ] it
of =2 At 2 Fio st FRHY FAE veEA] ARE EESHAL
=dFAHY A&S I F e A2 stk @A McCarran-
Ferguson®oll o& R gt SHTAY HEHAE FHAstoF &

e 9] AzaA AVH T Ao

1%
o

(2) #ERARKL EH
1) fRFEEZ(the business of insurance)

SEC v. Variable Annuity Life Ins. CoAld1220)A, HIALLY
A &A oF At Fadk Ak o] FHES ‘:} AAHE AF e 24
A o4e BIRE AT e glxzelth 7hi3 AgAekY AviE =
ste], NS B Aoz Bt AP FFo 2 M Ho guigs, B
AGAZTEH BHYPSAE S APe olHeA = o] 845 2T 2

mﬁ?i o nQL'

119)  United States v. South-Eastern Underwriters Ass’n, 332 U.S. 533
64 S.Ct. 1162, 88 LEd. 1440 (1944). AL=HIAYEe AdAgRAA F3 =
doll tigk AEES FAS Ay TR APHATG AUHLE o] & F
Z3le], M (among the several states) AU F2o sk AsS FAst
o AUy AAGA A AS BAERIeA ol YurHo R HAZ Fof AA
5 doA RtEE ARG AFez Adsta AT United States v. E.C
Knight Co., 156 US. 1, 33, 15 S.Ct. 249, 262 (1895)A A AYiH A
Aze 2% 93 Ao oflatal st o] Fo HAg AFFHIe] Egj2EL
Sl dsted MUY 285 755k 55 Bus. Hist. Rev. 304 (1979).

120) 15 U.S.C.A. §1011-1015.

121) Id., §1011.

122) 359 U.S. 65, 79 S.Ct. 618, 3 L.Ed.2d 640 (1959).
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Aol gtk ole} fFALSHAl EAAH ] F42Q |4, odd B
7o gy ooyt BUaHEE] 2 FFAete] o
g A7t FEAC S ol TSRS W &S HEH
A3 1A BFPAL ofUt}, ol Federal Trade Commission
v. Ticor Title Insurance Co.l129oA AWtiHAL AR F(title
insurance)3|Atoll  oJate] R @] FA(title  search)¥  FA}
(title examination)120= R PAIHGS] X7} ol A H4ZH<I
Aolgtal AAIF Tt v, FRE= 939 543 a&9 AAHH 22 <
Fo 224 F5e AFAFY dFoln 2YBI HAAYGo|thI2) T
gk shte]l Bzte] st QIgE HE AES T AERIAGE
v}xk7} ] o] T} 128)

Union Labor Life Ins. Co. v. PirenoAtZA1290]A AWdiHd-e
Va4 F RE FUFIAT RAAE Y d57F HY fsiMe, 2 EF2
‘HEFAA Y TFH dF7olofof stal “HPF AU A A3 H ofof gt}
a A%, o8 HFY FASs #AHEY] HAstd 1A AAF A E(peer
review)E st e BFAIPY dF7}F ofynh olze ogH|&Y HF
< 9ot Alokste AF Zol, olHEHE AT HIEFAE g FAoln
2 YEIAERE BIAAAR o]dE AT HARY A 2
H=zoe] Aoltt. SEC v. Variable Annuity Life Ins. Co./‘}Zﬂl?)O)Oﬂ

o}

e
o
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rl

to
E

123) Perry v. Fidelity Union Life Ins. Co, 606 F2d 468 (5th Cir.1979),
cert. denied, 446 US. 987, 100 S.Ct. 2973, 64 LEd2d 845 (1930);
Cody v. Community Loan Corp., 606 F2d 499 (5th Cir.1979), cert.
denied, 446 U.S. 988, 100 S.Ct. 2973, 64 L.Ed.2d 846 (1980).

124) Group Life & Health v. Royal Drug Co, 440 US. 205 99 S.Ct.
1067, 59 L.Ed.2d 261 (1979).

125) 504 U.S. 621, 112 S.Ct. 2169, 119 L.Ed.2d 410 (1992).

126) AT (search)> FFAbol]l thgk deol At FEAY Z714A HES
== Aotk AT Y ZEAMexamination)® FAE Bl FA|E FEA 7AW
Ao 270 Aoyt M 2doltt id, at 626.

127) Lowe v. Aarco-American Inc., 536 F.2d 1160 (7th Cir.1976).

128) Hartford Fire 1Ins. Co. v. California, 509 U.S. 764, 113 S.Ct. 2891,
125 LEd.2d 612 (1993).

129) 458 U.S. 119, 102 S.Ct. 3002, 73 L.Ed.2d 647 (1982).

130) 359 U.S. 65, 79 S.Ct. 618, 3 L.Ed.2d 640 (1959).
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131) Health Care Equalization Comm. v. Iowa Medical Soc’y, 851 F.2d
1020 (8th Cir.1988); Hahn v. Oregon Phys. Serv., 689 F2d 840 (9th
Cir.1982), cert. denied, 462 U.S. 1133, 103 S.Ct. 3115 77 LEd2d 1369
(1983);  Virginia Academy of Clinical Psychologists v. Blue Shield of
Va, 624 F.2d 476 (4th Cir.1980), cert. denied, 450 U.S. 916, 101 S.Ct.
1360, 67 L.Ed2d 342 (1981); Dana Corp. v. Blue Cross & Blue Shield
Mutual of N. Ohio, 900 F.2d 832 (6th Cir.1990).

132) Feinstein v. Nettleship Co., 714 F2d 928 (9th Cir.1983); St Paul
Fire & Marine Ins. v. Barry, 438 US. 531, 98 S.Ct. 2923, 57 L.EdZ2d
932 (1978); FTC v. National Casualty Co., 357 U.S. 560, 78 S.Ct
1260, 2 L.Ed.2d 1540 (1958).
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Basel Qe 9% HEAE AAT 4t Gk Yoy ) nd
Ae BEHA Tahe 9% Q5N TR AW, ANEY WAS
shggel) Hhim

3) 0|3, s&ZE(coercion) EE= % & (intimidation)

McCarren-Ferguson Act A|3F1B34H= HIFAIYPo] FWHo| olste It
AHegs “Hol3, ZFa, Ju'o g AAH = F9fd deis A8
st o Q= S} AWH AL o] oo HIAE FAGE UA
AA3 JAoltk WA oy A AZo] McCarran-Ferguson Act¥h o}
Yzt ARl A8S wgs Aeetd, 2 AdRAELS HEH A89A
] ot RS A e HolFZoR #AE o] vFsita D=

Aol otk Fe delld 7t2d 3 Ho|3 ke AA= EWetA &4 2
oAB=H, 1 de T2 Azl 20 YstA gaie AHE A-sH]
2 3l 729 e A st Alcte] sl HEWA Y oL B
o]0 2 AT St. Paul Fire & Marine Ins. v. Barry@E|1360E =
F Atk @A o]A B3I A o)~E Hartford Fire Ins. Co. v.
CaliforniarAbA13n o2 5tj42 Ao ZFed, vrAsies 7243
Hol3 o 9le] WM& Agste Aloligtal FAATEIS o] AL Sl 4l
< AJRAZNANESTHY AZ T Abael -9 Fo] BT A S}
A B g oEAR Hg BRIFHHS AFstA VIR ste GAHS Ho

o7 Attt staHAY #HAME, W o] HolENd2 HAag

ol

3 Sl
SAT 245 Adstas ARes A™ske o Pr Aol 2857l FE3]

133) In re Insurance Antitrust Litigation, 938 F2d 919 at 927-28 (9th
Cir1991), affd in part, rev'd in part sub nom. Hartford Fire Ins. Co.
v. California, 509 U.S. 764, 113 S.Ct. 2891, 125 L.Ed.2d 612 (1993).

134) 15 U.S.C.A. §1013(b).

135) St. Paul Fire & Marine Ins. v. Barry, 438 U.S. 531, 98 S.Ct. 2923,
57 LEd2d 932 (1978); Nurse Midwifery Assoc. v. Hibbett, 549 F.Supp.
1185, 1191-92 (M.D.Tenn.1982).

136) Id. at 802.

137) 509 U.S. 764, 801-82 (1993).

138) Hartford, 509 U.S. at 801-82.
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139) Id. at 809-11.
140) L. Sullivan, Handbook of the Law of Antitrust 257 (1977). Hartford,
509 U.S. at 802.
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141) Id. at 780-784.

142) Id. at 784.

143) Card v. National Life Ins. Co., 603 F.2d 828 (10th Cir.1979).

144) Malley-Duff & Associates v. Crown Life Ins. Co., 734 F2d 133 (3d
Cir.1984).

145) Capper—Volstead Agricultural Producers Association Act, 7 U.S.C.A. §291.

146) Fishers Cooperative Marketing Act, 15 U.S.C.A. §521.

147) 15 U.S.C.A. §§4001-03.

148) 15 U.S.C.A. §640.

149) 15 U.S.C.A. §8§1802-03.

150) Bank Holding Company Act of 1956, as amended by the Merger Act
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of 1966, 80 Stat 7 (1966), codified as 12 U.S.C.A. §1828(c).

151) 15 U.S.C.A. §1291.
152) Section 7 of the Shipping Act of 1984, 46 U.S.C.A. §1706.

153) Securities Exchange Act of 1934, 15 U.S.C.A. §78(a).
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A, =& B, ZojQlejy kAR s 5 AlFe AHE HAFOZH
z‘g—rgo] IS FANT= A, A F3 e wpefARE G
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SHFAR A N A F AU o ATy
Aol AHAORE HH?“]QT Fo| PAAH Fart 2 F= A

dUY L= Aol Eastern Railroad Presidents Conference v.
Noerr Motor Freight CoAFADA EAZ A 7|HAch6) HAE7}
AAY=FE oA ES ol &dte FEAAEANM AFES wAl, #
d AMgAES ARFIE St 33 BA 719S Evé}i’ EYEY
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dS fAERT EYEGAEH 1 d3e 28 FHE MY
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ARy AuoE 938 & ol A3AVIWY g A B &,
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Ae ot BAH BB = AWH B4 Ay vkl HE AF
el Fad Aolde BAYT £ FFAAY Zohd delA WFF
st A wwlo] ol YU AFsHT ANEY YL AYHE So|
JEste 3R Y2 FAAL RoldnE AFstgch v Fdo] IR
25 I5stele gol ohie B4 FAAY Aol td A 2y
2 esstele @dhameldd SHFAMC 488 F UL Rolgx

154) 2RSS dFst=s FHe F&se AR P (state action doctrine)’  3hol A
WA

155) 365 U.S. 127, 81 S.Ct. 523, 5 L.Ed.2d 464 (1961).

156) W3  United Mine Workers v. Pennington, 381 U.S. 657, 8 S.Ct
1585, 14 L.Ed2d 626 (1965)°M= THIE PP uisty 2L £ Yot
= AL @%i‘ﬂl, 71 ©]% = Noerr-Pennington® -8 A 24 AH&-5 1 9lct.

157) olAe RHZET 7128 %0l SHHA A AdHA £WA AAY HolA
se 4ug e

158) Id. at 134, 142.
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159) Id. at 144.

160) 404 US. 508 92 S.Ct. 609, 30 LEd2d 642 (1972). Z3 MCI-
Communications Corp. v. AT & T, 708 F2d 1081 (7th Cir.), cert.
denied, 464 U.S. 891, 104 S.Ct. 234, 78 L.Ed.2d 226 (1983).

161) Id. at 511.

162) Columbia v. Omni Outdoor Advertising, Inc, 449 US. 365, 111 S.Ct
1344, 113 L.Ed.2d 382 (1991).
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163) L. Sullivan & W. Grimes, op. cit.,, p. 735 (2000).

164) Clipper Exxpress v. Rocky Mountain Motor Tariff Bureau, Inc., 690
F2d 1240, 1252, 1263-64 (9th Cir.1982), cert. denied, 459 U.S. 1227,
103 S.Ct. 1234, 75 L.Ed.2d 468 (1983).

165) 508 U.S. 49, 113 S.Ct. 1920, 123 L.Ed.2d 611 (1993).
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166) Id. at 57.

167) Id. at 68.

168) L. Sullivan & W. Grimes, op. cit., 736 (2000).
169) U.S. 492, 108 S.Ct. 1931, 100 L.Ed.2d 497 (1988).
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4 REAABTL SHIAANE FACThI0 I vE 1 AR} &
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170) Radiant Burners, Inc. v. People's Gas Co., 364 US. 656, 81 S.Ct
365, 5 L.Ed2d 358 (1961)("W]=r7}2~8 3] (American Gas Association)9] B &
9 Hue AHE Jhe Bl ARste F3Ho] AN MARe Hge wevka 4
AletAet);  American  Society  of Mechanical — Engineers v.  Hydrolevel
Corp., 456 U.S. 556, 102 S.Ct. 1935, 72 L.Ed2d 330 (1982) (2 AFFAIW ]
oo JFE wjio] oW ZFHAFERAL A A FFS A F v B
3, WF7IAFEI(ASME)SF 22 TFAAzAe w34 &5 & VIV g
g AokaL st oh).

171) Allied Tube, 486 U.S. 492, at 501.
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2 18 wo] MRS AFSE oF 30d9448% HAa, F3b
FHE W (Interstate - Commerce  Act)> 1ET
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o] JFAIE ok g}t fmf 1< Keoghe A3 AA
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172) Keogh v. Chicago & Northwest R. Co., 260 U.S. 156, 43 S.Ct. 47,
67 LEd. 183 (1922).

173)  United States v. Trans-Missouri Freight Ass’n, 166 U.S. 290, 17
S.Ct. 540, 41 L.Ed. 1007 (1897).
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234 US. 294,

161,

260 U.S. at
T. & S. F. R Co,

Keogh,
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175) Id. A9t Ye AR7 92 A
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ol AME Holx &AW 2 EWHI FAE B HO T FolQrhi®)
United States Navigation Co. v. Cunard Steamship Co.A}
A1 1930 o] A2 B4 =Aldl AAH AT AgiH L 3}
Fe 492 3F9] 8524 e FH A7 He] g7k F<lo] o] Fo]
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An w20 U@ SHEA TAS Be 5 grks KeoghWAE 2
SEg PR aﬁo}www Cunard? 1] AHel sw%%ﬂ
Zol7)

= (Shipping Board)®] +<%1& MRAT 59 EIAEE 59UAs ¥
gt AUUH Y-S Keogh#al & 183k, 7|#e AEFAHLS &8 1CC
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178) Square D Co. v. Niagara Frontier Tariff Bureau, Inc, 476 U.S. 409,
106 S.Ct. 1922, 90 L.Ed2d 413 (1986)(609dAe] Keoght#ol <A A
o Keogh#tel|l7t BAHo = dAwatA] AT, 3le 24S 8L TS 7187
AR=d 22A A Eithe HAes dFstash).

179) 284 U.S. 474, 52 S.Ct. 247, 76 L.Ed. 408 (1932).

180) Cunard, 284 U.S. at 486-87.

181) Cunard, 284 U.S. at 480.

182) H&Z+v 70l AdAmHolr] widd #wAEHNL, S714Le A 53] HEFS
e 9=t E5AAE g3ty Fed Ao P W3ty wEo AU
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183) 342 U.S. 570, 72 S.Ct. 492, 96 L.Ed. 576 (1952).
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of #Aglel 2EA sFATH KeOghjﬂf/\]{— ZHolEH Al6xAA WAH
o7 ARl <3k FHFH equitable jurisdiction)S 3|3}
3 AR disiMe AIsA e FdolERC 9siM ICCY HAEA ]
AAHYSEE ARe FAYEATE T & Jdvta FAgTh Far East

T ICColA BWAAHoZE F& +HESY AF

Yshe @42 59T AL Rolstn 134 598 @

X
i)
2
e
=g

Conference?] 4

Ao Wl SHFAHAAE HoJsl= Reed-Bullwinkle ActE 233
o}t o] HEL2 Awal ol 93 &Ud FA da AR 23-& 23S}
A= Utk Far East Conference®dl|7} U2 FUdF AW g=
stE0] o|9A7IE o|lFREAAE HESIY ol FUdThs HE A
Wl 53FA o et A9 HIFES FA AN AWHAL
TFAOE o] HHE U

Pan American World Airways, Inc. v. United StatesA}zd186)o]
A, Pan Am2 ‘Holwg]7l FHE ABIEFHoR = FgFAbola,
Gracex 1 UI§S AMulAEFYHo = ste F7]A&57149d], Fold 7}
o] ME3|te] FFAMUAE A|F3= Panagradgtes ASALE FEo= A
otk &5 ANA Pan Amo|yt Panagras 3% 795 3WsHA
G2 = FAS YA T3 Pan Ame Panagra’l v|=o2 g3
22 Fslele AEE 1A s Byt HE KRfTZER(Civil
Aeronautics Board: CAB)> #3180 o] Aste JJFALEo]| g
TR Y BT AN et Ad #dHo] AJAIR,
CABE 1 2¥<& Z3TA =724 AREsHA @1 4l HFFe Pan
Am-Panagra @3S AU oAsIS Aisdetar 2SR HE-
Fe 234 sta, FABEES FFskdth

Y I AELR FAAEE SHFAYS &3] dAs7] 918t
o mtEEATGL AAEIE FASEA, FIHol FHFAANEAE

184) Contract rates—Japan/Atlantic-Gulf Freight Conf., 4AFMB 706 (1955).

185) Federal Maritime Board v. Isbrandtsen, 356 U.S. 481, 78 S.Ct. 851,
2 LEd.2d 926 (1958).

186) 371 U.S. 296, 83 S.Ct. 476, 9 L.Ed.2d 325 (1963).

187) Federal Aviation Act of 1958, 49 U.S.C.A. §1381.
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W= $£dFo ¢ Carnation Co. v. Pacific Westbound
ConferenceAbz11902 71 ®  32434% (Shipping Act)19Do] s 2
AS SHEAZRE AHo 2 HLHASI=A] oFo FAgk FHLAS A
S A7IstAh daQl gF= @93 (conference) It A3 ol s}

SAHA 42 88 o] AT FASEAM, Ml 2 A3k 3ufuj

188) Id. at 304-305.

189) Id. at 309.

190) 383 U.S. 213, 86 S.Ct. 781, 15 L.Ed.2d 709 (1966).

191) 9g3= FHE MNP BHEZL @ (Federal  Maritime  Commission
FMC)E Aste dWslidas SANEE 3 599439 AsS AWald=9
aR0 Hsly BHo; JEAFS Z=E F43A
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e ATetan. AL ATE V1A, FAHA0] olF FRIsHA
o, & Hee 2 A= FAZIE st AoEojof kil AA S
& 71Z43ka, “FMCY 5918 v 52 28949 A

Holl oA A AU o] A= ol tit SHFAAANE T 7]

[e]
#o] 17 ;elsly] AR WASG. olsh YEHOE Carnationdh
Aol olahw, AxE W7k Aol Y, SYFAEde 1 W9

= | AT U8 FES AR A ZA et A7
o] zdL we Fay) Quts Aol Was AT 2@} CarnationHa] o

71BE o5ty FAEHE =5 BE, dYE
Hughes Tool Co. v. TWAAADN A Ay AL 3

AAYE Pan Am#AHE FA e =zA Faded el AdaHs A
g 73S wey HdAHAE= FUTh o] AR ¥ TWASE,

192) Id. at 217.

193) L. Sullivan & W. Grimes, op. cit, pp. 745-746 (2000). HA, =HFA
Hdd oJste] HEd & A= 7FE, & 5HFA JLHAE At FATI@AA Al
s =971 YAd ¢ Jde=A qFe= AYsA & 4, Carnation#dH= T

_/;:
ek A, Camation®dlel Hdwe EsudATo A8swm, AH 33
of AT} Ayl 9% e uek A
e,
194) 409 U.S. 363, 93 S.Ct. 647, 34 L.Ed.2d 577 (1973).
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Hughes Toolo] &3+ AY EAES dF7|HAvjel TWAO st
785 ATS A% AAS ADstr] At AHEsta, AdeEHN I8 &
J

2NN AAS ANSRIL TWAZL 23 14 S AFFES sty
743 of 9% el As® gH Ads 54
Ao=

3ttt DouglasthH &
TAAJCZHE HA = FA S AT K2R (CAB)2 TWA
9} Hughes ToolZte] AHE FAET Adte] AJth vHIE 1 ALY AAL
7} CAB9 E4Z<Ql 7|52 olYAAT, Hughes’} TWAE SAstdH
TWA= CABol Hughes7t Z@3ste W2lo] &t o]iHE 7HsAde
$th. Hugheste AH21e] TWARISGo| tiste] CABe & T8=E 3}
R 2AE Y53 CAB= Hughes®] TWAQIS7E Fd) Rgtae
Xl A3 3lolA, Hughes® FAI7F A wX& &aHE e tofof
i, YobZkA CABE SAI7F F8EH=AE AAE Aol A o= g
Olvi FEAT (CABY At o] obd) S840l e A%
sol= EFsta, QoYY o= Pan Am3tE

o Uzt #ZAFGE o)X CarnationFH#| o =

Ir

- 0]

=

2] ETota, =354
HY 9T IFAHOF FAHE Y, 42T FTEEHA AoAME B
S3HA @tttk =3 Hughes Tool Co. v. TWARZA S Awttiy o] <
Q3] ool A= AN, o] sl BElo] dFS v, vk o
w2k o] HAZ FfA|(pervasive regulation)E Wil Jdohd 1 2]
A 25 SHFARZTYH HA"Egy FHER = BAY Aol o
pel=g
5ol B3 AHES AA SR kol dukFow AT F e
HAZ S HEA] LUt o|RAEL AWAAFAL AWEHFAG ALY
#A L] Hrtol| e Eolor & FAES AT 27 FFH HEAel
e EF, - ArPES O g A, 2ea - Hxe] AHY F
olt}, o5 FAFE TH FAEL x7]9 Fdo] BHIHAL FelA H
E" I %39 & Bt oA AAHAT HAe] Aol T AL
Aol FAL FAsI=rE otk HIE Carnation#HE oA = F83AA
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ol Aol AlEAl Fk7] W Eol Atk
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(2) 1970ACHe| Eixx MR o2 BEEIL #HAREK

HagoA= 1976 HEFZ YN S (Railroad  Revitalization  and
Reform Act of 1976)19%) 19773 335 FALSH(Air Cargo
Deregulation  Act)!9  Z8]a1 19783 &S5 7FA &3 (Airline
Deregulation  Act of 1978)190, 1980  AZ 1847 & H (Motor
Carrier Reform Act)!9), 1980\l AlYZH =" (Staggers Rail Act
of 1980)199), 1984d &4 (Shipping Act of 1984)2000 12]31
F573 91 Y 8 (Interstate Commerce Commission : ICC)<] |

00 Fof oA eFitokell g F Akl A PR

A|20D 5
o FeeEH AsAeES A ol B A ol FAHA Bl
] Z

5

olyg WA= EFetal, AW Q&AL Helde EokdA=
Keogh## 7} 3] #A#Holtt. Square D Co. v. Niagara Frontier
Tariff Bureau, IncAFA20B|AM= 17l AFATFRAES JETY
o HHES ofE ALdATh HIE I 88&L FUFAAAIACCO)
Aasoel A"l RAoUA, aAS FHs= & Reed-Bullwinkle
Actoll &JA3IA AlaiE o] FA5 A 2 Aot AuiHde 1 P97}
Keogh¥teo] st H 35 = 3t7] 95t SEFES

=

fr
Py
ro
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Ll

195) 45 U.S.C.A. §8801 et. seq.

196) Pub. L. No. 95-163, 91 Stat. 1228 (1977).

197) 49 U.S.C.A. §§1301, 1302 et. seq.

198) 49 U.S.C.A. §§10101, 10927.

199) 49 U.S.C.A. §10101.

200) 46 US.C.A. ppx. §8§1701, 1702 et. seq.

201) 49 U.S.C.A. §101.

202) United  States v. American Airlines, Inc, 743 F2d 1114 (5th
Cir.1984), cert. dismissed, 474 US. 1001, 106 S.Ct. 420, 8 L.Ed2d 370
(1985); Rothery Storage Van Co. v. Atlas Van Lines, Inc, 792 F.2d 210
(D.C.Cir.1986), cert. denied, 479 U.S. 1033, 107 S.Ct. 880, 93 LZEd2d
834 (1987).

203) 476 U.S. 409, 106 S.Ct. 1922, 90 L.Ed.2d 413 (1986).
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204) Id. at 424.

205) Litton Sys. v. AT & T, 700 F2d 78, 820 (2d Cir.1983), cert.
denied, 464 U.S. 1073, 104 S.Ct. 984, 79 L.Ed.2d 220 (1984).

2060 In re Wheat Rail Freight Rate Antitrust Litigation, 759 F.2d 1305
(7th  Cir.1985), cert. denied, 476 U.S. 1158, 106 S.Ct. 2275, 90 L.Ed.z2d
718 (1986).

207) 46 US.C.A. ppx. §§1701, 1702 et. seq.

208) Pinney Dock & Transport Co. v. Penn Central Corp., 838 F.2d 1445
(6th Cir.), cert. denied, 433 U.S. 830, 109 S.Ct. 196, 102 LEd2d 166
(1988); Barnes v. Arden Mayfair, 759 F.2d 676 (9th Cir.1985).
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R EYLEE S

(1) 194949 BT FI6

e AFH WEAZAol ot B £9H AAY, £44 5
T 2 9 7199 AuE HolA Bk Bello] Aste] E5E we 3
Al A

o] 18763204, AL HF3 AT & T} 1880Q@7HA] F2
Ashds A8, & 2AS dZst A ARlEE 9T 1881
doll, AT & T+ Western Electrics QI3dla, 24L& I % Hjelz
&& stk 18909 tie] E7kA], AT & T AT tiF&

s AFAY AHAT FAE B ARAIGY Z323
 Western Union2 14=3th 19136 SHFATTY 2ol
3te], AT & T+ Western UnionS £33 AWH33AE ] <l
T o)lFH dAoE AdE WAy dHhdoz Add
Fe Adsgeld. 2Hu AT & T7F 2 AAsgat 4Ae
FHAHoR AZAZ MR Ax= HE TR AA 9 ot
Azd2e] Yol AgE 7= AN, FAA A

194930 WHEH= Western Electrice] #38 A3}
2EE AZI-Y. AF= GriffithAbA210e] 4 7dd ¥
Terminal  RailroadA}321D03}  Associated — PressAH212001 4 kA H
DA% (essential facilities) 7HdES <AZ 39t AT & T A3}
APAAFE A Ao AWt k=T,
7] wjEolth R AAZE Y-S kA, 9 e o 2y

o

o
o m N )y 2
2 W ot oo

pe)

T olfrE a1 Al ARl

209) Mark C. Rosenblum, The  Antitrust  Rationale for the MF]’s
Line-of-Business Restrictions and a Policy Proposal for Revising Them,
25 Sw. U. L. Rev. 605 (1996).

210) United States v. Griffith, 334 U.S. 100, 68 S.Ct. 941, 92 L.Ed. 1236
(1948).

211)  United States v. Terminal Railroad Ass'm of St. Louis, 224 U.S.
383, 32 S.Ct. 507, 56 L.Ed. 810 (1912).

212) Associated Press v. United States, 326 US. 1, 65 S.Ct. 1416, &9
L.Ed. 2013 (1945).
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AT & T JHAN - &3 MHlas F9 AGHREL ARG PUCs)S
B 2R EECO sl 242zt anzxow ﬁxﬂlﬂﬁiﬂk olE 7|&#H

]
ARG sh A A 2N g7 WABEF O AAL SO B A7)
g

Asted FRI, 22 T Ao AR A AAE Aol 9% =
AaA AEHAE T AT FHFAMU] AT &@A A= B
ofyzt BEHQ Aol Aoty o] Al 7E2 ML F23 4n)
ARPE oAt v =] HEMu|AE AACA 7P AFa A AHR
ot

SdFAGA ] BT 1949-19560, AFHAS] ZHAFAANLE
=, HIF AT & T7F 23, AT Aol 2§ A8dAS AAst= A

o2 dyFoe] 2, 19529 Far East ConferenceAlzd213ghe| 9} 1960

Aol 1970dte]  Pan Am%#|21499}  Hughes Tool/\Pﬂ215)-"”Jrf—*ﬂE
Aetstd, o] ForellA ZHFA f1do] A= kot da =3 A
2 Bd AT & Te F8& SHFA FFol Adsta, 387, 387

gl 8% AFY FAFQV|HEAA aRFoE FHEAYG AT & T

= fFrEste, 19569 AlS 3

o &ol oste] AT & T

, 45 AT & TY &55 At

Ze Oy E G326 AT & TE

& A7 el ot =4 =

A R AR FEHUH

o)
=2
Lo,
ol
£
oX,
o q
M
o 4
fu
i)
-
)
ol
ol
e
rr
i)
©  of J}ru

al
vk AT & T $xHo =z =3ty ¢
AR ZFH AEAL -]
& o F493, o F

213) Far East Conference v. United States, 342 U.S. 570, 72 S.Ct. 492,
96 LEd. 576 (1952).

214) Pan American World Airways, Inc. v. United States, 371 U.S. 296,
83 S.Ct. 476, 9 L.Ed.2d 325 (1963).

215) Hughes Tool Co. v. Trans World Airlines, Inc, 409 U.S. 363, 93
S.Ct. 647, 34 LEd.2d 577 (1973).

216) United States v. Western Elec. Co., 1956 Trade Cas (CCH) 968,246
(DN.J. Jan. 24, 1956).
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FAL RS2 1409 WRRel AzAlsh 1956de] Sa)Alel B
93 =gtk agle] AASHIYEA ARE o] gont, v 1
AHPE, 1 20 2&THmicrowave)71&0] EAIZ Ao glo} 1A
2 WAy AR 298 Beth 2808 A 7

AEANA Avlgo] FANMB =G AFsl7] Azs

A7) FCCE AAS B43le712 2482 AT & T9) 3¢

FAAEA e FAZA FEHYTAD
agelE BPET, WERE RAREET A} S Bad

FA @A} g AA 5 < ) %

#A% AZA(modified final judgment: MF])o] w3t F=
o218 197499 HF= ZAHQ BAAEQ] FAYHASA RS A

At ¥ i o

217) AW Carterphone, 13 FCC.2d 420 (1968); MCI, 18 FCC.2d 953 (1969).

218) United States v. AT & T, 427 F. Supp. 57 (D.D.C.1976)(°] o]%& ‘AT
& T#HA'2 AAIY). L3 United States v. AT & T, 552 F.Supp. 131
(D.D.C.1982), aff'd sub nim. Maryland v. United States, 460 U.S.
1001, 103 S.Ct. 1240, 75 L.Ed.2d 472 (1983).
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=
& T«l FAGYAH Aol A o] Aufjo] 7hAhd wj7hA] 7Hed Ao
AT & T= ©] &% tiste] oxde] 2™
Holl= AT & TO ZBAR AR QIsiA =
o AW A A T ol 717tE At AT & T
AAE BH7BENA HLs, 9439 MY
t}220 o3l o] ZH:=¥e AFsHA R, SHFALE] g
27 AAUA 28] At
ARE 724 FAA e ZARA, 1) ALARIZE FAAEE
1AM 5588, i) AAARJA AR ZFAgAHIZ=e AT & T7}
S48 AA R 2Te] Fe el g AT & T wiEbd 244, i) A%
AZo 2 HE AAZAR] ARAZAREY] wiAl, v) BAC] U= Al
Ao Mulzd] e 2EAZFH 288, a8 IHI AFAo] o
oA A ARz Y AEHLE AES FHss 4
2, AT & T7} vI-&3 F@AsA AR wetdQl =A% 71484 59
SAE AAFAT FAH PR A 5HFA AEHASE AT
il

©
T 32
o

©

(O}

(e}

[-'V'

= 1

=

[

OB
o ¥R o

Ee Hag 724 A A9 A Eojof dvt= AT & T
o tiate], FR= AMUE]IE EF8taL 7ssiyt Asta A
29} Ff3te HlEo] WolA FfAI7|#e] HIEEHQ] wARZFH 2}
AL UE EFHHoR BASIE EVbsstde AR AARH
Greene¥AH7F AT & T9 opAdAS ARsta & 320 Age F45H

219) AT & T, 427 F.Supp. at 61, cert. denied, 429 U.S. 1071, 97 S.Ct.
824, 50 LEd2d 799 (1977); United States v. AT & T, 461 F.Supp.
1314, 1320-30 (D.D.C.1978).

2200 R. Noll & B. Owen, The Anticompetitive Use of Regulation: United
States v. AT & T in:The Antitrust Revolution p. 290 (J. Kwoka & L.
White, eds., 1989).

221) United States v. AT & T, 524 F.Supp. 1336 (D.D.C.1981).
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Atk GAAES F2A FA9HE S A 1 AHE HAdd 19569
FoHHE] FAHUOZA AETAY. GreeneHFAL= A0 A HA
< 7}k, A4S Tunney Act2?2e] ofgh Flel A& E9tal, st
< 1982 HE 1996 F2122do] AFE 1996 7EA] o] FEoke] A&

oft

A =49 HFAZAMF]) o] H At
o] MFJ& AT & TolA = AAZH(ocal exchange:LX) F3-&
Bell $%93JAl=(Bell operating companies:BOCs)®  #A}3}sl At
3 = Btk B8 1 IJAEY FeY xR zFoly
A Y S =] st ZAYAAE, ARAZAE 2 AP ES
39 FARow BHAY gE BHE 1254 EiE2 9tk BOCss
AARNE Y] AAH| =AY QoA Fo] Al FHEHES ST AT
& T& MCI®F Sprinte} AAS=E ZAAZYAFOIY  FE A (inter-
exchange : DXOAFY S HE{3tx, =3 ABAZER7]Ye] Western
Electric: R {322 EJ 1tk BOCse= AT & T AHE 4E AxY
= ANA ZAFrEA 7o & AJT BOCse HEF
S EE AAYAN ,/:ﬁx}l:— AA FCCY FAE ®
H&n)o] Bete] EQE 2R AdZ2S AFTIEE 2FHUL F
)io] obyegt I s A3FJAL
Fol 3jxtE $uisty] #13kH

—~

oL

l".l_, ¥Q

H
rr
N
auj
o
>
o\
o
ot

< 7HAA dRe 272 AT & T7F IX A
PAZA Western Electrics FHE f20& 7HAL dFS AA8HRAA
7k, BOCsE Western Electrice 2H¥ E2|et= Zo] ZulA| A oA
o AAe Ho £ Aola 1 A A HFshs XA Al 2™
e AT & T7F 2L A d8€o2 Aate] AnlF Yl &S HAASI=E 3
A Hygta 7IgieRe. 5 AT & T= Western Electrico] ofd o

222) Antitrust Procedures and Penalties Act of 1974, Pub. L. No. 93-258,
§2, 88 Stat. 1706 (1974) (codified at 15 U.S.C. §16).

223) Pub. L. No. 104, 110 Stat. 56 (1996).

224)  United States v. AT & 7T, 552 F.Supp. 131 (D.D.C1982), aff'd sub
nom. Maryland v. United States, 460 U.S. 1001, 103 S.Ct. 1240, 75
L.Ed.2d 472 (1983).
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ARAAZZIFel H EAY AP HAHE A|Fe= A= Western

ElectricC. 2R E o2 AA7|Hdoe =z AL vl AHo|Qt)

Z713817] fl8te] =83 Foll= o]59 A& ofF okt 198347}
A AT & T F99] A AMGAFAA At HIEL et oyt
o} 1984l A 1993 Atelel AT & TS A
53 A} o] 7]17Fs<t MCI$}F Sprinte] AF&&
%3] Z7)sle], 199330 Z47b 129 A ES 85HAEQRT e AHH| S

oo
=2
e
R
il
Lo
™,
o
e
;9‘
32
E

Azo 7Hze] ASHYRL, DAE] FAYAE UM wASAL E
§ A&l I FEY /1EBA, 53 shie] Huow FEEe I
b QAT Az Aulzgo] A% AwEdy, ZAHA HHoR
A7PEe 4%

=
F&3 ABHYTE AF A= o S westan
& 9stel TABR, Az A s
2

H
< ddHow seteldlal, AldEd

225) 199789 @A, AT & Te IX Ao 479H4HAEE FH3H53, MCIE 20,
Sprinte  97¥HAE, WorldCom< 55HAE, Frontier?} Ecelo] Z+Z 199 AE
A3, YA AFGAEC] 13HAIES A tiRES Hatga, GI7THNEE AvE
23 AMdALE o] ABHAIAAIEANA duiste A st FFHI AP
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THA Z 226 AAYZAH ZFAo] F=HAH FCCe o] g3ttt FCCe
02 X AHGAES 9 & TFAZRE A 7] AT & TYHE 712438t

A (price cap regulation)o] ZE&EAZIOZH  A|A o] ZFAF X #BI A
Fe AEAE FAsE s FCCE T H weha vFEE A%
o] Wigte] W&t 2 A FAHSE Atk AFAES AFA
HHANA EFEA, AFANRNE S 71 FEA 719 AA Al FEA
7131, AR E S BfekA 2 F5A 7ol daiMe FAIsHA A

H7E e

SHA QL ZHH - Aol FEAAY. Ax At de olgh

Eoll 9ste] @gto] FAAAA & Ao Z B Yrh2D
TAHH T AxGEorY BAGY] FHE wol HATh 47FA] F8 A
ol  EAst=d, AT XA (customer premises  equipment :
CPE), A&An] x4 Au aglm A2 A28 (cellular system) 28]
7F ARt B4 AE FEAI =0 2 ARER 2550 &

o
AR o5 A% §RA A%l 93 FAaHAT

o

Y
iy

o
ofs

ON
o
N
N
2
‘r r

g dds, AT & T vl= A0l AvfAge] Auje g, g4l &
Al pe Fdste =gA IFHJAT ol A JA] MFJF-ol= ¥3
o Q# A o}, CPE SHHAIZ(ANEAZAY], keyA&H, A=A, 44
g, A7), AeEH7] 52 AdHQ] AR IR AN
TR A= g HFEA AR, TE HFES AEtal 7]
go] Hold 7IdSel ATt &8 A2 AN AY AAZ Aol

oho Be BH g ARE FEH olFd ZAA Ago dgc vt
ATt ZAd AN BH 29X E LzES o] g 9l
Ao FRe AAZ EkEd-old JFErt ol ®9A ZAanh 19739

2 o 32 dy ro

226) Lawrence Sullivan, Ellusive Goals Under the  Telecommunications
Act: Preserving Long Distance Competition Upon Baby Bell Entry and
Attaining  Local  Exchange  Competition: We’ll Not  Preserve the One
Unless We Attain the Other, 25 Sw. U. L. Rev. 487, 494-509 (1996).

227) MCI Telecommunications Corp. v. AT & 7T, 510 US. 1107, 114 S.Ct.
1045, 127 L.Ed.2d 369 (1994).

228) AT & T7} ¢ 38HAE, Alcotel, Northern Telecom., Siecar % NEC<2]
A7 oF 229 AMEo]al Motorola, Hughes, Fujitsu®} General Cable 5<& ¥
ek 200970 VI Ee] ¥ S o] F 1 UAUTh
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o A} 19801 Alold] AT & T ¢ OHAEES Aot 19939744 1 A
8o NHAE o)tz "ojHTh 19909t 27K e, AE A A A|F

o By olF F&3 Agsel, BANgl AU FIFAF A
AR} 4N AdHom ARt AMAEIAe ojAm, Age
uth BH Ao WLk

(4) MFJSIOIAM Q] K| SFAMH|AA[E S| &

0

N
-

=< MBS 1
STotte AdFHoE Fdva FAHNT. 2y vlE AAdEFolHe
HEEA] G938 AEHFHAE deth T HE FEoAe AAZ o F
Al Wy LXAIRAAE W3tE Bt HS 1996d FAlRe] AlA
H71 A7A = 71ed, A, A FHEe] =}AT, Bell £9719E
(BOCs)3 71819] LX AMAAFE S F=dS5 F3tAd FEja 2do] o) F

oA = 37 okt A

AR, AAZAH  HEAFAES(competitive  access  providers : CAPs)
o] e AR DAEANA uAFHoZ2RE AT AYUAX) AFFAFANA <
&S 95t BOCset ZAste dits AFstr] fsted, 1UE YA
Aol AF3dds AA7] Atk o] A9 WY HE AT & T
o] B o]Fox REHOZE Jh5sidetl, FCC7F LXAFFAE AN A A

o
= =1
Hxgo] AEH AA7] WZoldeh olE ArlEe ARSIl 4+
FAAEAE AZE) Adedn 25 F B G849

AL WS TAEgAA T g AFH Sz Bstar, AGAHA

229) AT & T7F oF 31HAE, Ericsson®] SF2AHAE, MotorolaZ} 16HAE o)A
83 Northern Telecom.©] 109 MEZE 433t A

230) NATA Telecommunication Market Review & Forecast, Economic
Overlook and Industry Qverview (1993/1994); IDCMA, NATA & Tele-
communication Industry Ass'n, The Post-Divestiture Us Tele-
communication Equipment Manufacturing Market : the Benefits of
Competition (1990).
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AA=(local  Exchange carriers : LECs)#eo] A3 H&S FF391
ol5e AHAZA AWAYALGAH competitive Local Exchange carriers
:CLECs)2ta d= ezl =k

=7, TP ol AAHAA R FHHF
B
=

715 o] Bl 7}

o
BELS Alo]E%o] AdAHAY BIE v]59 AoJEALHS HEEHA &=,
Fe], EYY JHATES 7 Ao 2N e 47T AYEHA
FAeH, A4S FEF TALLE HEAT= Bo] ZhsalAA, EF 7]
HES 71E3 AAA 789 2o Sofzths o] Ve dnkFow
A W& Aols, B, A8EA T AFAY VIS AES 9
2, =4 2 HolHE 9% shte] SE AlAaHlom AT FFEA]
FHAA, o] 7= AAHZA A= AWAHAFGAF(ocal exchange

carriers : LECs)9]  7Alel&7] A47F LECs¢t Alol&719 FA7E A4t
St AB| 27 AL AAZE A ]E]——‘E Z] o] t}.233)

AR, MEJ7F @212 d%, AEeEAHI27F A oA, LXeF IX
U ER ol 417gel ot AZAE 7hsatA & AF3 el A=Ak AS
o= HE AFAoIEH, 850 WErt Fdo] /AAEAY. 2
AMEo] F2 AYA st o]FHIARIZE S )T A A H 2 (personal
communication services : PCS)7} 7B E o] Aol A=A, A&
Aol TR HdoE d4d LX A3 A% g 444 tieks
AF3t7] st AHEE ThsAol 3] THA shE A2

19953 L2717, o] EE 7Fsd UtES @A Aoz uk dold At

CAPsE B3 53] AR IX &S ASjata, FASE AgAu2s &
o

O

Z 7be ¥ 1LX EHOJS, - “HUW FAE YA YoprbA, BlE R
Zo] PUCsE 7h538 Ao ARA LX Au|29 B438te] BAo] o
u, LX AA ok 3o A4 e =74 A oM, LX 534

231) Id. at 504-505.

232) Michael H. Botein, Cable/Telco Mergers and Acquisitions: An  Anti-
trust Analysis, 25 Sw L. Rev. 569 (1996).

233) Id. at 592.

234) Lawrence Sullivan, op. cit., pp. 506-507 (1996).
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E2 AAT Fn7F A3 FHodA] k)20
(5) 19964 S AlE(Telecommunications Act of 1996)

oZRE AFHJUTE Bell %7
Aol FAs dn
FAsHAAM, ARlEo] IX9F AxPRokl WA + 3
ANA Fdzt sttt 2y Fo

= AL X540l gsld Folu 7 Aol
of Fd Fxsta AR AFMEIEFH o] At
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TP 1996 d2€8ddl AFH S 23 FA A
7H‘ﬂo}5ﬂr Ast3Alel] o7k vy @A 2=8h Ao & 3|Atel] o3 HEtAH] 2
243} mido] FFell gk A A g AolEE aetAlY Al
24 & BZHOE AT
LX¢} IX9] doll &7 232 MFJE tASHAtH2) e SAAAA
o[Al & AbdAet ”E A&stes ZAE 3 YEYAY A4 - 7
= WAst F3HES AN —’F ST AR BE LXAMY
2 B3 A5 /\1‘3 25 F3% At 2AS ARt s F8kAl
Fa240) 7E4A7E HES dskd Ws o] F A (number portability) S

tofob sfaul A FeidolAl HsE&ES Bk shard) B A
ALl Al ] 4(l”lght of way)= Algalof sfadd) F3te] Al FEo|
st RGPS Adso doh2) 71EY 514 LXAIIAES B

%

of

0

2 ov O ot Ar

_T_V.
¢}

O

235) Jim Chen, The Legal  Process and  Political  Economy of
Telecommunications Reform, 97 Colum. L. Rev. 835, 867-869 (1997).

236) Pub. L. No. 104, 110 Stat. 56 (1996).

237) Id. §601.

238) Id. §101(a), adding 47 U.S.C.A. §251(a)(1).

239) Id. §251(a)(2).

240) Id. §251(b)(1).

241) Id. §251(b)(2).

242) Id. §251(b)(3).

243) Id. §251(b)(4).
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7kA F74A Q) -5 FEEtA HATA) TS A A SAAA
2 g5, JPUCse Y94 MYeS AAS FCCY FAS 843
24D A} Aol FESE 79 Holu Ao $AE BAs 248

1996 FA4l

He =3 =98 A3 B8 7 BOCs7h HME 7)Ee
LXAF Aol H 2

O AMHl~EY] HERWE 3HA §3, AT =4

el 2 YEYAE Mets 2AE IXAF] AYsrtE e 5 9
TF 3 &eth249 7} BOCse 3ty ol AA AgArdAel Al H &%
FERES ATAY 28A & FHI7E Hojglojop 250 7+ BOCs®
2 7HA] 8718 FFstoof gtk Fek HERele] Fo|F FCCe 1
BOCs®] A B2 9] AYe]77h gl EeteAE AR stoof
3lo} 252)

S ARl et FAYAM R HEFAY] FEAS IAEY]

43 g0l el FCCE A2 BATHL TESQE, 22 A

KX
T
-
. .

g rlr

N

WE

NREFAA ARA Bl AFHER A7 AN F + AE A el
T e HelEth dguMae § FAstlMe] FCCo dae) Bud
9% BE3 shelgkm, YT WAE aTAAAY, F L A 39
A AAs, EdHoln, FAAH 0L AT 2 AAE FARL

244) Id. §251(b)(5).
245) Id. §251(c0)(1), (4. 1) AAIEY ABWYF, o]FA - e - AFEH TY A
Fo|Rol olfS 93t Mole] AL AT A i) HA2E A AFTsteE A

5 A /eH0 A5 HolNe A% - BRAZ - &) AT Jshe] 4
FAETE 5T A i) AN ANAES WEBSA 93, ZE YEDLL
aole) BAEAL A5 ATY A iv) Aol AW BE AuAE mrjas

2 Ao A.

246) Id. §252.

247) Id. §253(b), (c); §261(a)-(c); §8160-161.

248) Id. §253(a), (d).

249) Id. §271(e).

250) Id. §251.

251 1) A%, AE AG UELZY dAF8ar 5o WEAWE W oldHTh Id
§271.  ii) 7:‘7‘37‘]"’1]71] b glo] AAlF, B, A9A, AMEEARE AY, &9
2 2 911482 AY, white pages, Eﬂ ol ¥ o]A|, signaling ¢ FFo=
v g vl e mujrlAo R AFsldor sty Id. §252(d).

252) Id. §§251(c)(1)~(4).
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T} 2 A3, BOCO ZAAIZN Y Adele Md, 248 A7) A
Aslar vlgoll 71%3 & sty el Eanr RgEnh IX
AF4AHE, CLECs, PCP A}%Z}Eﬂr AClEANAAE Y e IAEL, o
= A5 Aule 3, d¥= dEuks B A4 - dHoly - 394
AuI2~E AFste s8] v dadol=d Aol ¢, 18y dRE
M == LXA R0 Aol ojste], Aaul2al el AYstA =
Atk oA Aol 2FHSYAE ] LX AFAANE Al A E3foF St 24 A
Al F&E /7S Asly] sk, AWAss] AT dRE AAES] HF
712 BAFoE dAste Aol tedA BT 7|57 2= Aolth 1
5 ZAke 3o SFE LX-IX-UEY 24 2 dHolH MBlAE BEHo
2E AlEY ANAES %8}04 FEHOZE BAMGAY] Al ]

stod, Agstea k= A olefel=, CLECs¢t +8 ZAANIA
A AYskr] 91gh Mege sk Aol

ojs} @dste] e Aol AVIHUT 1k AHY HEE 9
s dadelEsk= AAAN, AT & T HE

@Home, America On Line®} A9 LX ISDN3AS ALEst= ©E
THEHA @& ISPs 59 #THAHT AHUABIEFFAHASPs) A Al A&
o] AolERY ZHUF 9 2AF FES AFsiAthsd 2dd dF AEA
Fe #do] gle ISPsol AR 114 Alol& dAZ24< 3&ste xdHE AFs
A n#dsta Uk 9o ISPsE &Aool BERH e AFA| Mol wahA]
AolE719dE°] #H ISPselARE H&ES Agtsle AS 583t ISPY

A

AAL AT ZAolga F43ch AT & T T2 AolBrdSL Aol
Hel gadlel=g gt i@ vgo] Bad AL BESUA
ARG 29 T84S 454D Qolga TR 1

E.o
AlolEmgo o] H&o A2 glvta FAIT. ALHSI|IES

253) AT & T v Iowa Utilities Board, 525 U.S. 366, 119 S.Ct. 721, 142
LEd2d 835 (1999); SBC Communications Inc. v. FTC, 138 F.3d 410
(D.C. Cir.1998)(§2712] o7 S HNFA71#e] TS S AR, 44
gk FCCY sfi4ls F8&staAnth).

254) AOL2 AlolEAIAAL e ] FH & T3l AolERF o HEEAE 2Tt
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A 29 =71 HdEE DSLE S

T
—
= = 2= 5k 2=
A AgE B HEE & 5 AL, =

S AT 4 Aot ISPse =3 F-4 ,
14 342 gyt s Aud 5 Qo
o] A #I H%E9 A$E, OregonF PortlandA7} TCIZHE

AT & TZ9] AolE Azde dEE 213l ZHOE AT & TAA A

< PortlandA 9] ZEHE SAZ 3t YiHe

g, o] Z#Y FaAdd & AUtk AT & T o] ZH & 19%649 &

Holl =92 =Y, A1x FADAR A TCIeE AT & T3He] Aokl

HHE T 3HE o] E WAL ALY - Ju BF AR
i

% gAe] BARA HEA @

=

il

=
, 25 2o i3 ZAAZIE 71Asta 2dE AASHAH25 49

A
9

%

al

WA (preemption)o] 3 A2 A9EIHAN FaHJEdH, F
H |

ol

A

o

2

ol

e SAAHZ0) 7]

==

o ode B 2o

. o

&

256 52 I3 Portland* 7} Aleld B IHU HES &3t

< AT E olfE AWHAY #HAE HESATDD 7 Aol ER

o] AAH o 71 wig A<l ISP WA= F=td, 5 A9 FAA

el FFE vxA 2 o] Aol of 7 AFAAGA T A 28 A
7} otdzg}, FCCH Z4 52 MY # Aoz Hojof &=t 3= A
A= Fa3 BHF o]frt AGH I AN A vE AL 2t
JARE, 53] v Alo]Ee] dadol=d Baod FArt FAHE AAH
S stohd, Portlandr] Z#H o 22 29 4L AolE9 Hadols &
TE =F Aolga e Aotk ol& ©A 14 JHY H&ES B HE
at7] ol H{A & ¥ ope}, AMHSFAYAAAE(LECs)o] Bop AEZ <
S AY S & AaAga g B VA= T3 anE WA
A2t

255) AT & T Corp. v. City of Portland, 43 F.Supp. 2d 1146 (D.Or. 1999).

256) 47 U.S.C. §153.
257) AT & T v City of Portland, 216 F.3d 871 (9th Cir, 2000). 2000.10
o PortlandA| & AAE71E AAstEch
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3. Z1eke] WA ATE Bl SEe] M ARk i Rk

golo] Rolo] ApfAZZ AP ZAS Y EHFAAAF WA}
A AFEct 2 AFEERES]  #E%eM (urisdictional primacy)e] A o]
A 71E .

o
S
%

Capper-Valstead Act?®+= 3o LS EdF SHAYSHE
o tsiA  FHEgWHA| Y. FAEI AW (Agriculture  Marketing
Agreement Act)S FFFZHANA FHE I FAHES N FuE
TAL Aghs Fosta 23 A FEE Al dg sH5A H&
HA S Fogio)

United States v. Borden CoAF29e  10od¢] New Deald 3
o] Al AWy HFAFHATE  F¥H(agriculture cooperative)
o] FAEH tE AEo] Mg YAt THAEHE AR 7AHAH.
H S A @8 (AMAA)O] 93t obfd AdAE DA A &
AR, A Y-S BordenAbd oA FHol O AAZA F3F sAHEA)
SRFAHOZRE HEHAGATE olFE FAE 71AsHAT o
AL “grofo gt A3t S A LAt L AFSHEA, o] “FH
Z-9)el ofgt WA FE7E 714 TN ANt Ae TS FA
7 WO Wo] EAY dolls A3 ATt Ao Al FoEofof g

i

Mo 4z

£ 2L o & o 32

258) 7 U.S.C.A. §§291, 292.
259) 308 U.S. 188, 60 S.Ct. 182, 84 L.Ed. 181 (1939).
260) Borden, 308 U.S. at 198.
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B3 HAREHR] Aol #FEA &3t v AME FASHA ¥
X519 th. Borden®dl+ g3 9SS

U X3 A= F2d, 1 olf=
< TAA 7 A FQ dH TR W
& CarnationZe| oA WA A HE&A L=
=]
B

St
Foltl, Borden®Hd| ] As|
3 Attt= WAE fslA, A8=HATE6D

PG SAH AguAE

(2) EFRpF™IS

Silver v. New York Stock Exchange2f2= ZSHFX$} F2A1%
TAZEY] eSS Edste Abdolth 19349 FAAH AW (Stock
Exchange Act of 1934)e] ©As)A HoZAAYLE AH 28747
HAEEA, IHAES AL FAVIHER e AQASTY APY 92
< SUsta HAT HA ATS Bk B 22-BE7 <] Silver
= YA At FAVIHERS dATS ML AT AdLE
LFEIAY EXY HE glo], Adart £AA] & Silvere] Yol th
of gt Silvere] dZ2% ©d AXE W

2 A 8wl
2 me Qe Aol o5hE AYe And Az B gk Ad ol
A48 & 5 2T B7Em, ANLIDER Silvertte] ZABA
£ AR 99 T Adse] D] BAAAT. AdUEAL Aae
= AN AU FAFY B WAARA SANA P95
A oRE P 9FW V16 st B4 WAl BEAolgm
BAsh ATade FAAS olje] FEATH, WEYY B

261) Carnation, 383 U.S. 213 at 216, 217, 86 S.Ct. 781, 15 L.Ed.2d 709.
262) 373 U.S. 341, 83 S.Ct. 1246, 10 L.Ed.2d 389 (1963).

263) Id. at 364. ©]% 1975\ 1934d ZAAUNAEEL SECAHA Aie AAHS
£ AxE AAE $9, 4 T HAE A3de B934T
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TAAZ=ZE doete x4 Aol BLosithal Byt

10d3 ] Ricci v. Chicago Mercantile Exchange2dolxE= HE

o &AL 7Hsgt o] FES LA gk AAA wWolrl A

o AW Zﬂ t”-H-J Bkl oA T & USA ARl st FF
AL FAsHATE Riccie 2AH4e Amo 2 AEANL

Has viadn. 2 MU 9Astd 2 AA7t lenderst

Ricci®] 3 YAAS HEolv aAgle] & ololA drstr|2 TR AH

o o
k)

fo

ot

o

N
4>
;O
:L
I
>
il

il FAst Az o] AbdE At ?V%“o«] A& AES 7HA
o PFeActa F33 HolA SilverAbd® ZAWE F 7hA] WHolA th=

o AA, B AT 78] AETAAS PAEATHE, dEAH L
H(Commodity Exchange Act)d A=e AFASY3(Commodity
Exchange Commission)2te= AW 7|#e] HAMES FA3IAo F #A,
oﬂ‘*tﬂﬁ'ﬂg I A B9 2 AETFAEY Wl 23E=A] o

ol el £ 3] shA| dskth 2 9l 3lo] o3 EA A4F
iAol oM FLI E&o] HAS Zol7] wEel,
do] PAZA HZI7L AFTd T SHFALSS TEAU A
b=

Silver## oA, 7189 FE3o dsire =2Fde] dal, 23]
Ao zpolE wHEAY Riccd #Z2%F 2d%F Gordon v. New York
Stock Exchange/\Hﬂz%) NMe FHFAALFo] A7IH7] Aol olu 7|#
s BT FAAHY BEA ARjz tig 359 a&4F0] o
S48 W3 dgstollA SECO 9siA FQEAaL, I S = siA
TEo 282 A SHIFAH HEol X%]Q 3t} United States
National Association of Securities DealersAbzd266)o] 4, T}4=2]
T oAt HEFS} AR 1o 93t ALhE FFYE H=
o], v&E JdHZ FAZA L 7]#o] o5 #Pol| thst] A<
=olA F7= AN FAANA LS (SEC)THH A st A

o =
flo
>

o
I'J [‘

N
o
N

]

264) 409 U.S. 289, 93 S.Ct. 573, 34 L.Ed.2d 525 (1973).
265) 422 U.S. 659, 95 S.Ct. 2598, 45 L.Ed.2d 463 (1975).
266) 422 U.S. 694, 95 S.Ct. 2427, 45 L.Ed.2d 486 (1975).
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N

gt o] AT Bk ol FFsHd, i) 71 AAll e B
WA AR v, HAow ol 2A4H Ao sl @efol o
AAM FHEA HedAs F 1%, i) ZA A o] "EO] =
i SHA A 7137 Ale s A Fentd WA o] BAE, i) A
adol AZERE W 2 FAZF ALAll ofsho] EEE]— ] o F7t 2
Bt @ wele Z|delA 44 Bl Foidn o] BE
Bty ZZA(comprehensive) A= WL WAE Foddte ¥
ol AHHE] Fojof dAEE oz Hlh 1 vt A7 &
A ASHAE EEA7 7] T2 AH APl AEtAl
Al

fun
=
A A ZHAA Rold Wel R B F Avhs AL

@) BHEH

Otter Tail Power Co. v. United StatesA}z126700]4 Otter Tail
AEe FHHow FdE A, F44, Zufidola; Lol 1 A
Aol Egat= WY YA A AHLvdEolA A4 dlee
2 S 97 98k, Otter Tail> A4S AHS 159 widAA N &
A(wheel)dt715 AR BR7F MUY A2xo] YAt Aiskat
Otter Tail> Hi#fEh )% H @ (Federal Power Commission)d] “3&F

&5 Wale #FHo| Otter TaildlAl SHFA AEWHAE FAgdths =
AR o FEAPS BAF AAE S8R Xk, AMtiEAS
FEA1AQ WAE dANE AFAY T WS 1 23 Fd 5H2 A
AR FEHES FAA7I= AolaL, A Fol A, ZHFA -7
© FPC7t #sHd&EWE S SAHwEs o F&ste & At s 2473
Ao uHEHAE @GS Aolgta Hoth HE AWtiHde SHFAY
A FEVFSAS AASIAT, B9 H> Pan Am¥ Hughes
Tool#e oA A AAH, 7A7IHES EFsIARIL e Far East
Conference ¥ RicciZ# ol xd FG7|He] 44 AFAS AAHT

AT

267) 410 U.S. 366, 93 S.Ct. 1022, 35 L.Ed.2d 359 (1973).
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4. BFsaoee] ik BUEISE M AR E g

AYTA 7 He] HE AAGe] AFTzel Bt AYFE RoplA
SHFAYY A gol WAH LI Bl AnRch

(1) MEBEHEEE S Aol Erz

Bt ARFANBEANA FAR P 59 T2 4L 4T B

= =AFA Halsol 3t} Northern Securities Co. v. United
StatesAF71268)0]] A, At A Great Northern Railroads ¢}

Northern Pacific Railroadszte] S3o] 157re] AAS FAAHCZE
Ao A fRtEga HekS o), FE W (Interstate  Commerce
Act)ell disl H=Z Fo& 7]&olA LUt United States v. Union
Pacific ~ Railroad  CoAF1292  United  States v.  Southern
Pacific CoAF20% iAo s EoE 1z gle] ZHFA dxs A&
Aok 28y 2 Fo] FHEEHY RS et AA HESC] A¥
Aoz FHIVNBAEANA BAZOZE F7]FEd oA FX24 HIE 3
74 Agks Fosith w2 HAHA SHFAY AEHATL

o] &t %‘ﬂﬂ Tx4 H3E F&7e ATk dhd F

MR % Bc:}
A AaE —rEﬂ ARG 2y HIE PAH
ANA Fx2 WEE FULAT T JNdstelA H7HE d3ks §8st= A

°

II ,H]]U
5
Q
=2
Lo
ol
ol
&
of»
ro
(it
[l
1
Ho
ofx
2

.
il

e 1o
o

< ZHEAY FHE&E " 3 A A1 #H . McLean Trucking Co. V.
United StatesAFA27Do| A= ICCo| 9sle] 5Ad ol tisty 2 ¢
A7t B aRE HIHg JoX SHFAVES A EskA Fuh
© TAAA AAFHJAG AYUHLL ICC= FHY ALY a95 ¥

268) 193 U.S. 197, 24 S.Ct. 436, 48 L.Ed. 679 (1904).
269) 226 U.S. 61, 33 S.Ct. 53, 57 L.Ed. 124 (1912).

270) 259 U.S. 214, 42 S.Ct. 496, 66 L.Ed. 907 (1922).
271) 321 US. 67, 64 S.Ct. 370, 838 L.Ed. 544 (1944).
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7hefok st 1 gHol Fejel Fsh=AE
OE #d adss @A 4G a9 1
o 28y A HERY s =4

v

stk Ao mste Brhselor A

of PhA = wels, 1 A8, AA FHeFS Aol o, 433 EF
ojo} 3t}.273)

Pan AmA242 B4 PA|gele] Pan American® Grace
Line 7o - Fatets 724 W3} wjZo HyFo| st Ai=Idh
BRI ZE JRy(Civil  Aeronautics Board)e] ©] #oke] ZAGe] SHE 3
7he WAIAQ HELY AEEE 7HA 2l

2 go] WA=,

32
N,
=
e
2
i

N
al
A
i
o

@ BFBEZEE2 THMSIe TVRER

United States v. Radio Corporation of America(RCA)%#]275)
M= HEAOE McLean 939 3AS =t WHFF= RCA% 1
Z}3]AFQ1 National —Broadcasting Company(NBC)E AW el o] A
st T8 ARFARSES] TV gholal~ A7 RCA-NBCO A& F7HA1Z
2437 a92 JAte Fo=E ALSA BHEELZASFECCOE T
AA #Estol A, o] ATE Fe ldgta B o]E FIFTh

FCCe A XA HFFILE &FolA &Y Ee ARE HFsta

272) Denver & Rio Grande W.R.R. v. United States, 387 U.S. 485, 87
S.Ct. 1754, 18 L.Ed.2d 905 (1967).

273)  Gulf States Utilities Co. v. FPC, 411 U.S. 747, 93 S.Ct. 1870, 36
LEd2d 635 (1973); United States v. ICC, 396 US. 491, 90 S.Ct. 708,
24 LEd2d 700 (1970); Minneapolis & St. Louis Ry. v. United States,
361 US. 173, 80 S.Ct. 229, 4 LEd2d 223 (1959); Seaboard Air Line
RR v. United States, 382 US. 154, 8 S.Ct. 277, 15 LEd2d 223
(1965). ol E& ARES AAZY w29 b8 Fderss] T3 oM 718
o] e Fx3ATh

274) Pan American World Airways, Inc. v. United States, 371 U.S. 296,
83 S.Ct. 476, 9 L.Ed.2d 325 (1963).

275) 358 U.S. 334, 79 S.Ct. 457, 3 L.Ed.2d 354 (1959).
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RCAZHE = 5ol FdA AT 5 7hx) Aol e, A=
A A W Aotk Ml BN s AdsHedd W £F
TAE FCC7F o= AAAZE TV eolAlas waA] dAshed AHH e
Foje] ae e vugriRg 4] A Aotk A= Aibde A
o Aot Aotk 285 XPste] BE W& EE OE v &
deEs 79 Sd4e] 2asty =A% e T Ty gl
AeAg FHLe T2 AFES I Aot o] Fabe] FEe
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i
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HAEA AL HiAEE FH o]fE RCAAFAGNA XA Otter Tailol A=

AA 3 A=At
Q) BFEREEE MG RITHE

RCAZHH A 9} 22 o] fF =, AWt o3)9] =7t 744 473
< ZIdstdvta AEs] FPHTgE, 583 d g 53154 4
AL AAEA g 7 BEYE £ United States v. Philadelphia
Nat. Bank(PNB)A}FzA276)0]it}. o] AAL FHeo HAZH AHA= &

2 =
FEFe IR ARl A, 53] FBAAES SHEAHLT A7 E3T
e By dEed FEEd 9FRe A2 PNB)I A
(Gerard)Zte] & SHTAMsIAM AxsAnh. 3= 1960 23
S H(Bank Merger Act of 1960)eA4 275 7|ol], b2 QA5
A BARd LS AR shHA FHSAAS Folddd. 1 HE
= R LA 7IEY] BaAdAN” Ve ARTH RN E FAudEe
2ol B3 Hyus doE o A 28y O 232 SHIAEN
Ble] BAH HEHAE FostA= . S IR AR Jates 28
A TRV e BAH Tade B, B A3 289 24
< FpstAe Fethe AS AXFEAAR, Ui TS 223
e SHFAMCZRY FAFo s HguAlstA] Fdvha Bk
B O R E AR EE, 2 #AE 937 SEASAR F2 515
Y AeHAS AT Aol Al EAZTY FRAT FA1A A8dA
£ QAA7E ARG Camationtel s A HolUAE skt

aYy AAHo R ¥ Tad A4, S ARy $RTIEEY U 943
195010l A" SeelEd ATz FHIIFE2Mo] TP HEEX

276) 374 U.S. 321, 83 S.Ct. 1715, 10 L.Ed.2d 915 (1963).

217 1 BAde dutgoz ARl FHriEel FHolEY ATz IR
Aot B JAYt. United States v.  Columbia Steel Co., 334 U.S.
495, 68 S.Ct. 1107, 92 L.Ed. 1533 (1948). ¥y PNB#HAXHT 1d3F Wiy
A United States v. First Nat. Bank & Trust Co., 376 US. 665, &4
S.Ct. 1033, 12 LEd2d 1 (196H)3ZelA 2 w7tx] AHPd Meyde] F97)
o] MR FHoEY ATxY 7RG FYsite Ve ZRE A F o
A A
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o 5o FA7F AT FHEY ATRY VES

v, B EKEZRGETCS #d £33 234

714l &JaiA o] Fofl Apklge] WA= A

Gerardit e AT Fx2E 7FAL AAS. Gerardd A

PNBE o|d=A7] WZoltt. PNBe —’F—;F%fi AASe] o] =S
ot 28y HYEL, Gerardd FFE

AAE9 F GerardF A% Y53t A A, 1 AS Aakdfelx

]
2914 REF o Hgth WAL 1 wEHL BHFAWOZLE
o

WA gAE St gl
gala gue Fasielel s}oau}w
e PNBAIZIG] 1@ weow oFi 19660] LA YRl Bl
g 5 9t 244 3w %g Ag 254470 &8 (Bank Merger
A ETANAT HA, FUE JBolA AAYH e olERS VFLS

Hgeeg aTgon %) Gl Yoid SHFAY FaHL @M
AR e FAZIH] 4FHQ HHFA FA7)we] @ > AL
£z, BHFAE O A4 BTG 992 FRYoh0 4, 5
& 7ol 2% LRI ma E‘d%j——‘%ﬂ 309 olujol o] <JA|7]%

278) 374 US. 321, 348, 83 S.Ct. 1715, 10 L.Ed2d 915 George v.
Pennsylvania R. Co., 324 US. 439, 456-457, 65 S.Ct. 716, 89 L.Ed.
1051 (1945).

279) &3] 531 FAHoly 1 A3 ke =
As FAIAY 2SS Adste AT Ae FHe 9= -’F ‘3}. 12
U.S.C.A. §1828(c).

280) TR #H, £EIE e A9 At A st A4S T Aol st
o ARAJ FAH IS a7%Y. F B23HE 23 (insured
bank)¥ EHEFEZA e 237kl o] Aol gk TSR AN (Federal
Deposit Insurance Corporation : FDIC)$ E3IHE L3357t AZFesyhs vl
E71 #3999 AIME Hg BAIE] BRESEM T & (Federal  Reserve
Board: FRB)Z F&¥th 19809de] FDICY A3 <okt o=z, 2 A
Axz JF JAdFEE  71Fo] FEHiR{T(savings association)]2FH  Director  of
the Office of Thrift Supervision®l Al A @ 3to] FoJ = ATt
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4 BFEBNHEEE2 MG ThAAY

E

California v. FPCAFA2DHA AL 712~ Ao Ao s AAd ] &
A4 AZAY WYY 553 FHETAE TS 2R Aoy ol
TZ2H FHFA AALE AF B9 HHOERE BHodtr] fls =2
st o2 Z$oltt. El Paso Natural Gas Co.(El Paso)
Northwest Pipeline Corp (PNP)2] F4& HE5Ju HEHRE o]
EW ATx YAstA AastAdth AA7FEH(Natural Gas Act)d] &
Aol oJstH, El Pasoc HifH) 1% B & (Federal Power Commission
tFPC)el tisted PNPO] Apiklgmell o &9l& Wrolof 3¢, X
Yol R ol witfstax Hdsted A, FPCY Axles Z3FALF
o] AfzAe FAH o ke HFH 8HES AA3 2
e 717—}QS’5\ FPCo Hzate ;‘4"?—§]7HJJ§ Fgo] =itk AR
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281) 369 U.S. 482, 82 S.Ct. 901, 8 L.Ed.2d. 54 (1962).
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EnE A4F0lA Be A0 NFHAL, B £E9 AT 54
24 Mol AA 998 TASEdT dFsgnz 243 1 e
2HE Aoz BAYYTZ)

1 BJrte #EAE doiA “3}0313}{— Aol 3+ AHolth McLean 93 3}l
ol oAste Hrbste 71HS BAGY
}Oﬂok gkt
Wi FSmfs 2= By (Federal Communication ~ Commission)& ]
A BHEY] B B EFE 128t7] 218t McLeand 349
A= BARFAIL, 1960t ol ), BAGe] oo FFe vHlFS Fost
ATt o] FCCY A5 SHFANAY #Eds A AY A
stohar A E A2 glrh280)

fo
o
fri
et
A
ol
2
03;_‘, OH
of
>

T

i

K
ok

A 6A Maoce Bl 3k bk
O AN 7S

1. BT i5(state action)i M %49 =814 71%

YA LF oMo ARD A= E7HsHA BRsit. AR orr 2
sHAl FAE Y, AASS 3 4L Fuel gloh dvHeR Add =

282) Id. at 490.

283) United States v. El Paso Natural Gas Co., 376 US. 651, 84 S.Ct
1044, 12 L.Ed.2d 12 (1964).

284) 4, SRFAYAL SHFA A AT EoleW, AAGle] M
AR =d, 28A kA &k, FAVIRS EFSHIR AH AT T
dolvt 74| w¥o] FPCY HYE EFA &= dA A dFs
I AAYGE, FHGAAEANA HLe o o) WHol As WA @A &
WHAA dete BHE WE F AAS Aot

285) Carterphone, 13 FCC.2d 420 (1968); MCI, 18 FCC 2d (1969).

286) AW  Maryland v. United States, 460 U.S. 1001, 103 S.Ct. 1240, 75
L.Ed.2d 472 (1983).

iy S o o>

105



R olehe w1

el

R Iy

o

FELel RS

7

i

o 933 0|95 T34 2AAZA e

3l

2

Al 378 BHpESEA

=

Zola &1y

el

of o

Hlo

S R CE

%

A

=13
=

P

[

]
mH
o

ol

el

I

w_

the
R

=]
=

ot o]

of
70

) 3

o
=

=

£ (occupancy

A 75E

}

R

P
Jt(preemption ) #i287)

o}

SPRG EIAN I EIR (procedural

8
2Z

it

A
bR

EIEDY:

N\

1

Cig

=

S

clause) ¥}

1.

b
3

S
.

=

=

commerce
& H th(commercial free speech) S 7H

=on

field doctrine)

due process) Tt

ESD)

(negative

ol
X

s
ry

—_
o

Aok Fo AS 247 A

7. o)

=

=

2l Apdol A o]

-

=
Hog A B5

to 275 AU 27}
=
106

L

-

]

F71 w2,

o

%

4

Fel o
43
FEA7]

=

=

=

H
12 el o)

°

A
R

o A

SHFAZTE WA



A 6A Maoce] BHpEZE et fyhaEikke] BoRm B bk

I - T S AR N e B o T OET OB PR X
%%ﬂ@:ﬂ@d%i o = I I B MY
0 T T+ . a7 N N

s O e R ﬂ.%%%%ﬂm
W TE R © o W o T o XM
ﬂﬁﬂﬁﬁ#%%ﬂ GO %@ﬂam)mm%
I I Ry R R SCIE S
PTG o § o TR Egl s 5®E
@WéJWWWNrM . u]o_l/Lu|.;obm_uqs®1or,_:
%) Mur - N < 0 X 0 = ‘ﬂl - X m oF T 2
m#?uLMﬂLw_ﬁoﬂuT ﬁ T g B LR LR g7
FoAd gy F T gy # TR Qe @5 oon o
KBy m@ER ., o 8958 o _ g®%
o T d g Ty D RE e ® YT m g ™
e wdg M _Few ¥ RNAxsTBrd x5
~ g X o I do  UF T T = M
N e A o R i e - TP S N I
-~ ™ 5 i " * X w@m 5 AT 2 o= = = A
TR R e D = N A
D N W = o ‘_.__m %I..T. % ,LXI F of ,_._JO ) el w = 10
—— Bl o T % N o— KO o <O
o 3 W %0 & T R 0wt oo w =
TEhRREg AT ERS 2% oy atarg e e
WE%HTﬂﬁEWﬂ%#ﬂ ) o _mei%%ﬁexo_n%%
H ﬁo%%7ﬂ%ﬂ% o %Lfvgﬁﬂw&mﬂﬂu'@
Ho_euoﬂﬂ%ﬁo_amﬂ CE G FAmL TR R _Tog
LR LI S I B A LT
Folfgremg®2e 23 T0 g ToTwT
Exd Uy BTy EE TR T LT W
UXxmEegs " #g o T wmp . x0rmtrE g
FERED TR g ® O S ERE NG R R
%%%Mi%mﬂvuﬂtﬂm_ o & WA T B B G
0 ) [ . f
_dmﬂwiﬁﬁﬂuw%% W T D W T WX AT
do OB LT o N o T WK RBHHEGT AR ET B N
< N T R Om AW X = N F RN T O OF

107

288) 22 U.S. (9 Wheat.) 1, 6 L.Ed. 23 (1824).

289) Id. at 209.
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235,
73 L.Ed2d 269
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2629,
411
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733,

389 U.S.
Niagara Frontier

33 S.Ct.
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Terminal,
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228 U.S.
Keating et

Lockheed Air
Inc,

v.
Florida Industrial

(1967)(NLRB7}

7] W&o, FHel A A AR

292)

Square

Wisconsin,
0.

Southland  Corp.
L.

Seatrain Lines,

(1973);
Inc., 476 U.S. 409, 106 S.Ct. 1922, 90 L.Ed.2d 413 (1986).

Nash
MITE Corp.,

19 LEdz2d 438
v.

oAAN  Burbank
S.Ct. 1854, 36 L.Ed.2d 547 (1973).

294)

McDermott .
o A,

Edgar v.
FMC

(1913);

79 LEd2d 1 (1984).
362,

(1982).

Led2d 620
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and Its Practice, pp. 724-725 (1999).
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gk Aokl A ERE AduirtE S AAstE S dviete HES FAAA
o aAe] @@QX} Auge] At ALEHYa, AGHHLS
Parkerol A o] AR89 s A&stA &, AF3AA %‘%‘:‘é%t 4

AHE-SFA L —ﬂ‘—t AU S fukete 70 849 Ads si7td 5 gl

o
. BA3YETh2d) g 2004 ji— Goldfarb v. Virginia State Bar
200X, o Fahel A g WA B WEAE,
A S 3502 Fhnsl Hae A 2t 109 shaol

3
BAAA, DAL A5 TASE WEAE FHLA g5te] AAE we )
g }

—\N
L

40 Atk of Zzago] Muyel oJAse] ALHAS W, AYhy
e e Mo T AR E R Bobeh e A
AL o MEAt2an WAYole BAE AL EYole} S5 2T
o 2N kR Fow nekm, APUEAe AUYoRTE JR9
WAZ Aoy, e Gabte] AAE T FAH P9l oJshel Fa
A% AAH /e $sia, of AdelAE 1ed 3

o]o} st} " =300
AA 2a7F QA7) Wi, 1 MaAlEde Hawx EIoh a1y
Goldfarb#el= F 7HA T8 HE FHsAT A, 22 Goldfarb
A e 2R AAF SHIFARA L] AP Fdolgtr] Bohe W&oy
AvPH Aol gk =92k A E A Parkerdl Aol 249 F HA|
A ARYAHEA ] EAE A=A, LT FFolA= R
gto] olye} ALY GAMAE Parker@elol] &t BRI HTHE
&tttk Goldfarb¥teloll oJste, gR-aPeiyel= &

H
_0|L
X
>
AUBEN
)
flo

298) Ad= Northern Securities Co. v. United States, 193 U.S. 197, 24
S.Ct. 436, 48 L.Ed. 679 (1904).

299) 421 U.S. 773, 95 S.Ct. 2004, 44 L.Ed.2d 572 (1975).

300) Id at 791. Bates v. State Bar of Arizona, 433 US. 3350, 97 S.Ct.
2691, 53 LEd2d 810 (197NolM= FuiH el <93te] <17ld WHEARFae] digh
Agke] e ZHIFAAYS HAS7) 998t Parkerde| =S wskth. Hoover et dl
v. Ronwin et al, 466 US. 558 104 S.Ct. 1989, 80 L.Ed2d 590 (1984)
oAM= Parker## ol st FulHAL] ZE3ollA dile FHAY 4T 258
B AARES AAUA AAT AAS AR FAZRH FEUAGA, F Aol A
Aazol, ARASeE FAAZA AslsE ot AIRE BE AR A9
7HA trFeZ skt
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California Retail Liquor Dealers Assn. v. Midcal Aluminum,
Inc ARV M= Al 5 AA 7L B9fsta a-de 2N WAHHs A
E7hsh of® AgolA AHPARE WAE WET e BAlo] Bajel B

A=A AYFEYolFH e I=F AxAAY Zujde FHR 7ER
£ Aasta anjidelA o] FAIE 7HAE AVIEE 2 st dae B
o 2o JhAe sttty FAE AT HAS FHI MUY Ale]e] F
2315 QA AR, Parker#d| 7} Aol o P95 FEAZ i
ShA] FAvhal ST Wi, AR w0l BAEA] sk, adE
2 Ay xYolFro| Parker#taldtollA 8318 SHs=A Byl st
of AAA F AaH FHE A8 vt AJT AZGAY Bt F
Aol FA sl ARo=Z GoldfarbHel o] 7]Fo] HEIAT. 2y

AR 7ol Fobdlar, WAL “Parker v. Brown¥#d# ol X 535

o] ‘Fo BAoFA WS ARl AHFZHOoE FHEHO|okclearly
articulated and affirmatively expressed as state policy) 3},
=R, 1 AL F AA 9ot ‘HFZHo=Z FFEEolokactively
S Al BER TR0 o] AfeME AA TV|EL FZFIAA
7 =4 7S A XAt FER e 7HAS A AE 2% 1 v
Ao Aol #ste] AASAE 4%t7] ol o] F WA TEE

Parker v. Brown®# & W73k Zolt}

K

supervised)’

N

3. AR e AEA QN i HLE S (preemption)

Parker® A& ZFslH, SHFAHEN g APHA A7t
d(preemption) &4 2 AFFFAUe|r7t AT Aol
gttt A7 e BRBAE e Hshd AWEsd AHe 2F

A

QI
=]
F oA AujE 7. &4 37bA] AR Aee] EAH.

l-'El ['U'IE]
o

re,

ol

e

o}rl_]

301) 445 U.S. 97, 100 S.Ct. 937, 63 L.Ed.2d 233 (1980).
302) Id. at 105.
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AME o] ERFAYY ARH 0w FEI ParkerdAE WA L3
£ A% A, 7o GHo] wAAozE SHIAY $EAA Lo},
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o SHFAERG 3AH08 AL B

w5
UAY 2R0] sEe REAAA] ALA B 9)7F Mideal o A=V
T X3 Arde, AFAAHEEe 23s BEghA] Egth 182
2 e F9ol H
Hog 7]1%xH, =
Schwegmann v. Calvert DistillersAtz30390]t}t  Aule] ZHIFAHLS
A7t AY NS A AREHA BAR o ejHow F 9
71950l AArtAS doste AS Fdste A
SchwegmannAtzd el A o] Frie kel 7ol shute] shrgw
BE spdrlgel st AdertAs
o AR AERe]l gA8tE AHY B9E aTsie” o] F
)l T (preempted).304)  Midcal 2#]305) &
el A EYol HES At oste] Fatw x| el 74 A 3
AT 1 233 AW Ao Parker?]-&HAol A A8 7]

SAPS 2 ARyT AR FE
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303) 341 U.S. 384, 71 S.Ct. 745, 95 L.Ed. 1035 (1951).

304) Id. at 388.

305) California Retail Liquor Dealers Ass’n v. Midcal Aluminum, Inc,
455 U.S. 97, 106, 100 S.Ct. 937, 63 L.Ed2d 233 (1980). FTC v. Ticor
Title Ins. Co, 504 US. 621, 112 S.Ct. 2169, 119 LEd2d 410 (1992)°
Al olet FUg B2l YAt
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% Midcal®elol £F0} 971 AW, PReA BHe AAG F)
Aoz wodE Qe otk v FHy SUFAW] HPH FE
o] 93 ParkerdAlguo] Asjsiw, Agdyde 283 APYSHL
AASE Aol Utk 5 APUAAL T8 S APH TAS =3l

(2) B# @S| Ye= RBEFH WA

5
A ¥= A-97F sHA G gt o st~
Ao AAH AYPHEAEY o & HsE A X Rice v
Norman Williams Co.AF1306)2 o] ol sl AJAMH ot} #A7F €
FHE FRAZGAANA dAT T dol ARt 2o Bal=o] 4915 3
|o2H FYdA B AAS JAste As &k 1 23
of AvelA FAHEH ZAARAL dAHA Fethil ALHAS o, A
dyee I FFE 7148 2 23] vAEAH aRrt Arskr] Wi
°of ebuz}, "Hwd] 2zl WAAA anE AV Wl 1 FHe 4
Hell F97F HA Gty FASAT00 DA AReAda
e, 22 Fol FAEA Y AFF ool glo], “Re Aol wEA Z31F
AW LIRto] 2 P45 AASAY FAB AU, AHE GARAAl S35 A
< fEtEE 3 F (e dEE teke AT 2T AAE
T}308) Fisher v. BerkeleyAb71309% FLd3t JAdo|ty. ey FHo
oAt FdE BWE Mfllrent) GG FAS AT, 1AL

Aoz MU FEHA 7] g, SHFAMe) 2stel A2
FETh ae AYFTYAATOIL 1 AWAEY FRE by =

old W (ordinance)°]tt. Z#A Rice v. Norman WilliamsZa] ol

306) 458 U.S. 654, 102 S.Ct. 3294, 73 L.Ed.2d 1042 (1982).
307) Id. at 659.
308) Id. at 661.
309) 475 U.S. 260, 106 S.Ct. 1045, 89 L.Ed.2d 206 (1986).
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310) 437 US. 117, 98 S.Ct. 2207, 57 LEd2d 91, reh'g denied, 439 U.S.
834, 99 S.Ct. 232, 58 L.Ed.2d 200 (1978).

311) 490 U.S. 93, 109 S.Ct. 1661, 104 L.Ed.2d 86 (1939).

312) Hanover Shoe, Inc. v. United Shoe Machinery Corp., 392 U.S. 481,
83 S.Ct. 2224, 20 L.Ed.2d 1231 (1968).

313) Illinois Brick Co. v. Illinois, 431 U.S. 720, 97 S.Ct. 2061, 52
L.Ed.2d 707 (1977).
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RS AP E Aoz gAdE Aolgta A Y. B A3y 1
YA = =do] Ha Yot 22 FE3DL llinois Brick#Ha o] th-3-3)
=]

A, e FuiREC A 3EldS e e AR AS Rodte
23S At ARC America@ta oA, AWt Y Huz o
ot 7kel theh Sul S TR BHESAT AdAdel AARE ols
Z38}d 3 AHeSA FZ gt 7128 315

A 7A BABOG SRR MhhAR ke
36 HH G

ALAGT7E APl RYPste] A4lY] i d) 7] #H(instrumentality)s & 38F
of £33 FA3 Felol st SHFAECl F_H=7} gt EA ot
A APELS EAT A dR7|He SHFAHA ot A
A BTl FASHATES o] AR EAA UEue dl 7RSS Hi
#EfH$1T(Federal Reserve Bank), 9WAFY *HFA2"H, STE+3H

314)  THEAJ] FuiReAl 3uulge] daAAE A= FHL Alabama,
California, Minnesota, Colorado, Washington D.C, Hawaii, Illinois,
Kansas, Maryland, Michigan, Mississippi, New Mexico, South Dakota,
Wisconsin, Arizona %SolA A=A  Ala. Code §6-5-60(a) (1975); Cal.
Bus. & Prof. Code Ann. §16750(a) (West Supp. 1989); Minn. Stat. §
325D.57 (1988); Colo. Rev. Stat. §6-4-106 (Supp. 1983); D. C. Code §
28-4509(a)  (1981); Haw. Rev. Stat. §480-14(c) (1985); 1Ill. Rev. Stat,,
ch. 38, para. 60-7(2) (1988); Kan. Stat. Ann. §50-801(b) (Supp. 198%);
Md. Com. Law Code Ann. §11-209 (1983); Mich. Comp. Laws Ann. §
445778  (West  Supp. 1988); Miss. Code Ann. §75-21-9 (1972); N. M.
Stat. Ann. §57-1-3(A) (1987); R. 1 Gen. Laws §6-36-12(g) (1985); S.
D. Codified Laws §37-1-33 (1986); Wis. Stat. §133.18  (1987-1988);
Ariz. Rev. Stat. Ann. §44-1408(A) (1987).

315) ARC America, 490 U.S. at 98.

316) Jet Courier Serv. v. Fed'l Reserve Bank of Atl, 713 F.2d 1221 (6th
Cir1983); Sea-Land Service, Inc. v. Alaska RR., 659 F2d 243, 244
(D.CCir. 1981), cert. denied, 455 U.S. 919, 102 S.Ct. 1274, 71 LZEd2d
459  (1982); Champaign-Urbana News Agency, Inc v. Cummins News
Co., 632 F2d 680 (7th Cir.1980); Alabama Power Co. v. Alabama Elec.
Coop., 394 F2d 672 (5th Cir1968); Webster County Coal Corp. v.
TVA, 476 F.Supp. 529 (W.D.Ky.1979).
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= %A A7)B8 = (Rural Electrification  Administration), 333
F Afe HHA(TVA) Sol =3EH, 2+ A< 7|3 A9 53
2 AAH 7leH 2 AA Y HEA WAS AESIAS o] AHIES HAA
o2 Jdy AP Be F4HAA 55 S Ao dgr#Ee
g AgWAg NT F Aok kI FFHoREE AW A HAES
-

ey ol A& A e g 7t gHAlol #stel Fiste dE o
st REZ wrfAs|7E Atk Hecht v. Pro-Football, Inc. #3170
= District of Columbia®lx] SE=74714L L93l= 937 £93 =
g71He Y37t “grHow SHFAYY FerEAY dA|5A] G B
= AEskA gkvd, SHFA Aol FEHHITAL FAF T3S Alaska
Railroad#H| ol A, &Y HYel & AFF7F Hechtoll Ao 747178 #=
78S APHEAIZE S Y95t 7HeERYH FEIY. 5 dHe 2
A7 71Fe]  AE Z]#@olglr ®3 Hecht¥#ElE  Alaska
Railroad b3 €, “Hl=re] Adtia 7@ 5o &AlHL Aes Aol
qaiAe A8 E4S AFsA e’ stAT3Y S\ AY Y B
Champaign-Urbana  NewsA}Fz32000) A Swygert¥HA2] Elasl
o137} A 7IA-E WeUE F11, YA
TE beTE, 2 didv|de] 2 AFE A TS st

~9% 22 A0S ALz olsiselor §oha ALHLT R

il

317) 444 F.2d 931 (D.CCir) cert. denied, 404 U.S. 1047, 92 S.Ct. 701, 30
L.Ed.2d 736 (1972).

318) Id. at 934.

319) Sea-Land Service, Inc. v. Alaska RE., 659 F2d 243, 244 (D.CCir.
1981), cert. denied, 455 U.S. 919, 102 S.Ct. 1274, 71 LEd2d 459
(1982).

320)  Champaign-Urbana News Agency, Inc. v. Cummins News Co., 632
F.2d 680, 693 (7th Cir.1980).

321) Id. at 695.
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67,

321 US.

United States,

McLean Trucking Co. v.
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& 3l o] oledlAE, A
2 AR A Q) =
Asj gt

KR
=
oMo o]24 ARl

lo K 1 &
It
=
&)
E
O
Hﬂ
I“Z 1:1

2. FraThES] PR

S5 Roee ST HSAA 7IAE 54 a4

ATHES Y A97x). S3HFA M= WY EH oA A8E &
2ol At F4E A AFoly 3AA THHE IFHEH. T
APREZE #EHo R Fod SSEAY Hse WS L
(doctrine of equivalents)® Eelxgkth3d) o] w|Ze E§ 34
oA wiErA BEAES ke AWEIFLH AN T8 HEY FE Al
gho] AR HJTED  FH WA FAF dAduiHde FEREAA
Warner-Jenkinson Co. v. Hilton Davis Chemical Co.Zdo] =gt
oA I o] AEE FRE AU F HA FaidA, I
e ALAAFZA EFHHAR] Festoo]l Wstd 5549 HEle Algo
24 AYFFARY  FHFAF (prosecution  history  estoppel)S &85}
3, ARAAe] B34S WHESEYTEe . thE  AlAel  Interactive
Pictures Corp. v. Infinite Pictures, IncAFAlA 2000 10< <
Interactive  Pictures Corporation (PIX)o] AFZe]  fliRo] v X (fish
eye images)E NFS wWASH FYHOoFZ WHIBAAA AL A AHE 5
A=F dlF= A 53(US. Patent 51856675 sk dog=z
Infinite Pictures, Inc.& AA3HTERD HjAdLgEL PIX 537 &

Hl

324) Graver Tank & Mjfg. Co. v. Linde Air Prods. Co., 339 US. 605 608
(1950).

325) Festo Corp. v. Shoketsu Kinzoku Kogyo Kabushiki, 234 F.3d 558
(Fed. Cir. 2000) (en banc), cert. granted, 121 S. Ct. 2519 (June 18,
2001) (No. 00-1543).

326) Festo Corp., 234 F.3d at 591.

327) 274 F.3d 1371 (Fed. Cir. 2001).
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328) 264 F.3d 1111, 1125-26 (Fed. Cir. 2001).
329) Interactive Pictures, 274 F.3d at 1378.
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330) In re Indep. Serv. Org Antitrust Litig.,, 203 F.3d 1322, 1324 (Fed.
Cir. 2000), cert. denied sub nom. CSU, LLC v Xerox Corp., 121 S.
Ct. 1077 (2001).

331) In re Indep. Serv. Org., 203 F.3d at 1325 (quoting Abbott Lab. v.
Brennan, 952 F.2d 1346, 1354 (Fed. Cir. 1991)).

332) 125 F3d 1195, 1218 (9th Cir. 1997), cert. denied, 523 U.S. 1094
(1998).

333) Image Tech Serv., Inc. v. Eastman Kodak Co., 125 F.3d 1195, 1218
(9th Cir. 1997) (citing Data Gen. v. Grumman Sys. Support, 36 F.3d
1147, 1187 (1st Cir. 1994)).

122



A 1A e B Ecke] B

BAGHAEB) AR e AEHYA KodakAHd Bel 2
FESHA GUThIO YA 1T e SHBAY FBH $/1E =
FHGT VI, NS T AR BB EAE A, 1 03A
4 w37l 224e] 5579 HEWAE Wold Ao SR gt
F ARALAL ol M2F ARG Bl Bl AaA 2o sy
o AEHOR AR E A EHRES BUAY oA oprd
JFE BEA gon oF ANFORA SHRFAWL ANSA o)

H
TABFATES) FTC 791782l Robert Pitofskynlse AF2= o4
T8 FAEC] FHFART AL

g
Aste Ao Hol= AWA
=

2K
é
f
v}
kn}

il

Qb ok
43 L oE E
o ot 2 N
of T oo
o o N
%o p ooy
Ay 1
o ol s
= = 1o,
N
2 ool
J}m Loy
b
me) =2
&
rr o
41 4
o
1o
=M
ok
=2
e
o N Ho (o
o of > 2 2 ol

£

fr X

= 2 o
ofo

(o o & o orfd &
gl_rﬁ
>

R
i
2
2
)
o
>
>
N
N
Mo
2
il
:(::'LL

T =
He FadiAs BRel, BATEe 4o, olE 71927, e A

334) Id. at 1218.

335) In re Indep. Serv. Orgs., 203 F.3d at 1327.

336) Id. at 1328.

337)  Robert Pitofsky, Challenges of the New Economy: Issues at the
Intersection of Antitrust and  Intellectual  Property, 68 Antitrust L.J.
913, 921-22 (2001).

338) Department of Justice and Federal Trade Commission, Antitrust
Guidelines for the Licensing of Intellectual Property (1995), Appendix
D. o]t “XF"e & AR gt
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g AR S o] & s A g A oF ol gt Al A A S TH(A2R).

340) FAAHAN L3 AAAHL o] & ‘FEAA A ol AATTH(A2x).

341) L. Sullivan & W. Grimes, op. cit., pp. 829-830 (2000).

342) ABA Commentary on Draft Antitrust Guidelines For the Licensing
and Acquisition of Intellectual Property, 1994.9. 13, 14-15.

343) United States v. Loew’s Inc., 371 US. 38 83 S. Ct. 97, 9 LEd2d
11 (1962).

344)  Jefferson Parish Hospital District No. 2 v. Hyde, 466 U.S. 2
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345) Walker Process Equipment, Inc. v. Food Machinery and Chemical
Corp., 382 US. 172, 8 S.Ct. 347, 15 LEd2d 247 (19655349 A4
Q1 xgeo] 9gto] & & s AL AH AR, I B ARAE S FHY=
A ASFEE ALAS FEHA).

346) Loew’s Inc., at 45-47; Jefferson Parish Hospital, at 16.

347) ABA Commentary on Draft Antitrust Guidelines For the Licensing
and Acquisition of Intellectual Property, at 19.

348) E31HY HYole FAEHE MR (patent licensee). AZEL]  Hfole
PRI HIAER (copyright licensee).
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ololl 7]d3t7] A F ks Ao ofyel, Apale olels SHsE Ao=w
71t8t7] W o]t licensor7b Al 91ste] & Ao gholdlz=o] FA| A}
gro] ofyel 2R S dolA A licensorst AA| AR AAES AT
AAsta Utk A =83 dFE 1 2

Atk AL o] B TFeAE

o7t groldl27F AT TSRS BAS 3}%7} oARE AAsH
= Ao|thH0 oA v AAAATE AGE =9, UH, Es
licensor®] E3do] FEAS YS3HA licensordy XPQXH/‘WF ATE A

A o® Wolsto] licensord] Aoz AAstAT™, T gholdlzol ofst
of ASHJY FAL Bohde] op s EJE Foldl Az FE | o]
oS dF e 98] AT A EA: EAFG AL v 22
7124 AIERe =deT Bl I gpoldlart AAlstAY wiAl g FA
of EAsHA = Aew HATW, I goldlae ARG @io] fith
a8 AR mMAe Ede FsAY THACIL, SHEA A
s9 Ty 9l AR A Jhed dE5ATF FHE Ao,

gHols FAHQ Al Asjofo} sa, Frhem wlas ojof gk,

N
ok

£ dZe g9 X (rule of reason)EAS a3}, A& FHAHS
Bride BELF(per se rule)®Aolvt ofA FAHES HiAISHA ¥
0352 ggBeg 71y ddgo] 7hsd AsE 24 st AY e v 9
Aol 1A A Bug A4 SAE 98 Bt ok =3
A& FHAY(safe harbor)E AFFTh. 7]FHL licensoret A HAL
7F GES ve BEAFAM 0HAEES 2931 A] e AZHFES 2
3] WA E Hole AAAAY golAE Al

BAE AR etk

350) A3 §4.1.2.

351) dAW, United States v. S.C. Johnson & Son, 1995-1 CCH Trade
Cas. 170, 834 (N.D.I'll. 1994).

352) A3 §34, §5.2.

353) A §4.1.
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361) Walker Process Equipment, Inc. v. Food Machinery &  Chemical
Corp., 332 U.S. 172, 86 S.Ct. 347 (1965).
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365) Handgards, Inc. v. Ethicon, Inc., 743 F.2d 1282 (9th Cir.1984).

366) Professional Real Estate Investors v. Columbia Pictures, 508 U.S.
49, 113 S.Ct. 1920, 123 L.Ed.2d 611 (1993).

367)  California  Motor Transport Co. v. Trucking Unlimited, 404 U.S.
508, 92 S.Ct. 609, 30 L.Ed.2d 642 (1972).
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369) American Cynamid Co. v. FTC, 363 F2d 757 (6th Cir.1966);
Brunswick Corp. v. Riegel Textile, 752 F2d 261 (7th Cir.1984), cert.
denied, 472 U.S. 1018, 105 S.Ct. 3480, 87 L.Ed2d 615 (1985).; United
States v. Singer MFG Co, 374 US. 174, 83 S.Ct. 1773, 10 L.Ed.2d
823 (1963).
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(10th  Cir.1952),

198 Fz2d 416

v. Dempsey Pump Co.,
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Inc.

Kobe,
cert. denied, 344 U.S. 837, 73 S.Ct. 46, 97 L.Ed. 651 (1952).
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SE5FH AdEHE AP3E Adstr] A Aokl = AL ARG A
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Q7] W FEo|Qqth3™ I United States v. Singer MFG. Co.A}

373) Phillip Areeda & Louis Kaplow, Antitrust Analysis, 5th ed. 9332
(1997).

374)  United States v. United Shoe Machinery Corp., 110 F.Supp. 295,
333 (D.Mass.1953), aff'd per curiam, 347 US. 521, 74 S.Ct. 699, 98
L.Ed. 910 (1954).
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375) 374 U.S. 174, 83 S.Ct. 1773, 10 L.Ed.2d 823 (1963).

376) Id. at 195.

377) 3 F.Supp.2d 1255 (N.D.Als.1998).

378) FTC Dkt. No. 9283 (Consent Order, 1999.3.17).

379) Transparent-Wrap Machine Corp. v. Stokes & Smith, Co., 329 U.S.
637, 646-47, 67 S.Ct. 610, 91 LEd. 563 (1947). o]} L gAFo=R
Hartford-Empire Co. v. United States, 323 U.S. 386, 417, 65 S.Ct. 373,
89 LEd 322 (1945), supplemented, 324 U.S. 570, 65 S.Ct. 815 89
LEd. 1198 (1945); Kobe v. Dempsey Pump, 198 F2d 416 (10th Cir.),
cert. denied, 344 U.S. 837, 73 S.Ct. 46, 97 LEd. 651 (1952). 23y In
re EJI duPont de Nemours & Co, 3 Trade Reg. Rep. (CCH) 921,770
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387) Report, Attorney General’s National Committee to Study  Antitrust
Law 277 (1955).

388) 329 U.S. 637, 67 S.Ct. 610, 91 L.Ed. 563 (1947).

389) Id. at 646.

390) Hartford-Empire Co. v. United States, 323 U.S. 386, 417, 65 S.Ct.
373, 89 L.Ed 322 (1945), supplemented, 324 U.S. 570, 65 S.Ct. 815 89
LEd. 1198 (1945); United States v. E. I. Du Pont De Nemours & Co,
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118 F.Supp. 41, 224-25 (D.Del.1953); United States v. GE. (Carboloy),
80 F.Supp. 989, 1005-06 (SDN.Y. 194%); United  States . G.E.
(Lamps), 82 F.Supp. 753, 815-16 (D.N.J. 1949).

391) Lorain Journal Co. v. United States, 342 U.S. 143, 72 S.Ct. 181, 96
LEd. 162 (1951); United States v. Standard Oil Co. of California, 362
F.Supp. 1331 (N.D.Cal.1972), affirmed, 412 U.S. 924, 93 S.Ct. 2750, 37
LEd2d 152 (1973); United States v. United Shoe Machinery Corp.,
110 F.Supp. 295, 344-45 (D.Mass.1953), aff'd per curiam, 347 U.S. 521,
74 S.Ct. 699, 98 LEd. 910 (1954); Eastman Kodak of New York u.
Southern Photo Co., 273 U.S. 359, 47 S.Ct. 400, 71 LEd. 684 (1927);
United States v. Microsoft Corp., 56 FJ3d 1448 (D.C.Cir.1995)(OEMZ®]
vlo] AR AZEA SFAA S AT gt ZEEE OEMeo| ®=v 7+ ASFH
7b mlolARAZE S FYPAAE AMESIEA Ko} BAGle] 1 dFTE AFIEE
ste AdzgdS FAEE FoEH ] WHA ).

392) Eastman Kodak Co. v. Image Technical Services, Inc., 504 U.S. 451,
112 S.Ct. 2072, 119 LEd2d 265 (1992); Lorain Journal Co. v. United
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ol 5HAY A Foll ik A2z
olgfal  FAITE3M  Eastman Kodak Co. . Image Technical
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States, 342 US. 143, 72 S.Ct. 181, 96 L.Ed. 162 (1951); United States
v.  Grifith, 334 U.S. 100, 68 S.Ct. 941, 92 LEd 1236 (1948); Eastman
Kodak of New York v. Southern Photo Co., 273 U.S. 359, 47 S.Ct. 400,
71 LEd. 684 (1927); MCI Telecommunications Corp. v. AT & T, 708
F2d 1081 (7th Cir.1983), cert. denied, 464 U.S. 891, 104 S.Ct. 234, 78
LEd2d 226 (1983); Otter Tail Power Co. v. United States, 410 U.S.
366, 93 S.Ct. 1022, 35 L.Ed.2d 359 (1973).

393) Aspen Skiing Co. v. Aspen Highlands Skiing Corp., 472 U.S. 585,
105 S.Ct. 2847, 8 LEd2d 467 (1985); L. Sullivan, Section 2 of the
Sherman Act and Vertical Strategies By Dominant Firms, 21 Sw. U. L.
Rev. 1227 (1992).

394) Berkey Photo Inc. v. Eastman Kodak, 603 F2d 263 (2d Cir.1979),
cert. denied, 444 U.S. 1093, 100 S.Ct. 1061, 62 LEd2d 783 (1980).
Contra Alaska Airlines v. UAL, 948 F2d 536 (9th Cir.1991), cert
denied, 503 U.S. 977, 112 S.Ct. 1603, 118 L.Ed.2d 316 (1992).

395) 504 U.S. 451, 112 S.Ct. 2072, 119 L.Ed.2d 265 (1992).

396) United States v. Griffith, 334 U.S. 100, 68 S.Ct. 941, 92 LEd. 1236
(1948).
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397) 147 F.3d 935 (D.C.Cir. 1998).

398) L. Sullivan & W. Grimes, op. cit., pp. 844-845 (2000).

399) Louis Kaplow, The Patent-Antitrust Intersection: A  Reappraisal, 97
Harv. L. Rev. 1813 (1984); Lawrence Sullivan, Section 2 of the
Sherman Act and Vertical Strategies By Dominant Firms, 21 Sw. U. L.
Rev. 1227 (1992).
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400) Walker Process Equipment, Inc v. Food Machinery &  Chemical
Corp., 382 US. 172, 8 S.Ct. 347, 15 LED.2d 247 (1965) ; La Peyre v.
Federal Trade Commission, 366 F.2d 117 (6th Cir.1966); United States
v. Line Material Co., 333 U.S. 287, 68 S.Ct. 550, 92 L.Ed. 701 (1948);
Hartford-Empire Co. v. United States, 323 U.S. 386, 417, 65 S.Ct. 373,
8 LEd. 322 (1945), supplemented, 324 US. 570, 65 S.Ct. 815 &9
LEd. 1198 (1945) ; United States v. New Wrinkle, Inc, 342 U.S. 371,
72 S.Ct. 350, 96 LEd. 417 (1952); Service & Training, Inc. v. Data
General Corp., 963 F.2d 680 (4th Cir.1992).

401) 504 U.S. 451, 112 S.Ct. 2072, 119 L.Ed.2d 265 (1992).
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402) Data General Corp. v. Grumman Systems Support Corp., 36 F.3d
1147 (1st Cir.1994).

403) Id. at 1187.

404) Id.
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406) Contra Alaska Airlines v. United Airlines, Inc, 948 F.2d 536 (9th
Cir.1991), cert. denied, 503 US. 977, 112 S.Ct. 1603, 118 LEd2d 316
(1992).
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407) dAW, FTC v. Raymond Bros.-Clark Co., 263 U.S. 565 44 S.Ct
162, 68 L.Ed. 448 (1924); United States v. Colgate & Co., 250 U.S.
300, 39 S.Ct. 465, 63 L.Ed. 992 (1919).

408) AAWM, Lorain Journal Co. v. United States, 342 US. 143, 72 S.Ct
181, 96 LEd. 162 (1951); Otter Tuail Power Co. v. United States, 410
US. 366, 93 S.Ct. 1022, 35 LEd2d 359 (1973) ; United States v.
Parke, Davis & Co., 362 U.S. 29, 80 S.Ct. 503, 4 L.Ed.2d 505 (1960).

409) AAW  Fashion Originators’ Guild of America v. FTC, 312 U.S. 457,
61 S.Ct. 703, 85 L.Ed. 949 (1941).

410) Otter Tuail Power Co. v. United States, 410 U.S. 366, 93 S.Ct. 1022,
35 LEd.2d 359 (1973).

411) Continental Paper Bag Co. v. East Paper Bag Co., 210 U.S. 405,
28 S.Ct. 748, 52 L.Ed. 1122 (1908).
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412) Aspen Skiing Co. v. Aspen Highlands Skiing Corp., 472 U.S. 585,
105 S.Ct. 2847, 86 L.Ed.2d 467 (1985).
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413) dAWM, Pamer v. BRG o Ga Inc, 498 US. 46, 111 S.Ct. 401, 112
LEd.2d 349 (1990).

414) Berkey Photo Inc. v. Eastman Kodak, 603 F.2d 263 (2d Cir.1979)(%F
AT FAste JIHEY AFAME RAgARe SHFARAY ekt
Henessy Industries v. FMC Corp., 779 F.2d 402 (7th Cir.1985).

415) A3 §34.

416) Id A& FTC v Superior Court Trial Lawyers Ass’n, 493 U.S. 411,
110 S.Ct. 768, 107 LEd2d 851 (1990)=  National  Society  of
Professional  Engineers v. United States, 435 U.S. 679, 98 S.Ct. 1395,
55 L.Ed.2d 637 (1978) &&l & <183t U
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421) Roger B. Andewelt, Practical Problems in Counseling and Litigating
! Analysis  of Patent Pools under the Antitrust Laws, 53 Antitrust L.J.
611  (1985); Robert P. Merges, Contracting into  Liability  Rules:
Intellectual  Property  Rights and  Collective  Rights  Organizations, 84
Cal. L. Rev. 1293 (1996).

422) United States v. Line Material Co., 333 US. 287, 68 S.Ct. 550, 92
LEd. 701 (1948). A% §55.
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425) ABA Antitrust Section Commentary on the Licensing Guidelinese U
=9 A& Eth Ares 7AF BEY, Ax, vHAE 5 © 28 F e 714
NA FoAst= gholAlz Id. 35.

426)  National Cable Television Assoc, Inc. v. BMI, 772 F.Supp. 614
(DD.C. 19)(BMI]  dZetol A (blanket license)=  FHMY] FARETQ
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428) Id.

429) Standard Oil of Indiana v. United States, 283 US. 163, 51 S.Ct
421, 75 L.Ed. 926 (1931).

430) Turner Glass Corp. v. Hartford-Empire Co., 173 F2d 49 (7th Cir),
cert. denied, 338 US. 830, 70 S.Ct. 57, 94 LEd. 505 (1949); United
States v. National Lead, 63 F.Supp. 513 (1945), aff'd, 332 U.S. 319, 67
S.Ct. 1634, 91 L.Ed. 2077 (1947); United States v. Vehicular Parking,
54 F.Supp. 828 (D.Del. 1944), modified, 56 F.Supp. 297 (D.Del. 1944).

431) 705 F.2d 1030 (9th Cir.1983).
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432) Binks Mfg. Co. v. Ransburg Electro-Coating Corp., 281 F2d 252
(7th  Cir.1960), cert. granted, 364 U.S. 926, 81 S.Ct. 353, 5 L.Ed2d
265 (1960); SCM Corp. v. Xerox Corp., 463 F.Supp. 983 (D.Conn.1978),
aff'd 645 F.2d 1195 (2d Cir.1981).

433)  Transparent-Wrap Machine Corp. v. Stokes & Smith, Co., 329 U.S.
637, 67 S.Ct. 610, 91 LEd. 563 (19MN(AEAIAA Apzle]l 1 e 71&s A
23 Aol ATHA ddtie o|FE T T oFE T IHEW IS AW
i B},

434)  United States v. General Electric (Carboly), 80 F.Supp. 989,
1005-06 (S.D.N.Y. 1948); United States v. General Electric (Lamps),
82 F.Supp. 753, 815-16 (D.N.]. 1949).
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435) ABA  Section of Antitrust Law, Intellectual  Property  Misuse:
Licensing and  Litigation (2000); Jere M. Webb and Lawrence A.
Locke, Intellectual Property Misuse : Developments In the Misuse
Doctrine, 4 Harv. J. L. & Tech. 257. Accord Mercoid Corp. v. Minnea—
polis—Honeywell Regulator Co., 320 US. 680, 64 S.Ct. 278 83 L.Ed.
396 (1944).

436) United States Gypsum Co. v. National Gypsum Co., 352 U.S. 457,
465, 77 S.Ct. 490, 1 L.Ed.2d 465 (1957).

437)  Motion Picture Patents Co. v. Universal Film Manufacturing Co.,
243 US. 502, 37 S.Ct. 416, 61 LEd. 871 (1917)(3Ar719] E3E EAHI o
sle] PAtolgt AMgStth= Z2e gholilzo] F&3t AR, Eastman Kodak Co.
v. Image Technical Services, Inc., 504 US. 451, 461, 112 S.Ct. 2072,
119 L.Ed.2d 265 (1992).

438) Morton Salt Co. v. GS. Suppiger Co., 314 US. 483 62 S.Ct. 402,
86 L.Ed. 363 (1942).

439) Id.
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440)  AAW, Mercoid Corp. v. Mid-Continent Investment Co., 320 U.S.
661, 64 S.Ct. 268, 83 L.Ed. 376 (1944).

441)  Jefferson Parish Hospital District No. 2 v. Hyde, 466 US. 2, 19,
104 S.Ct. 1551, 80 L.Ed.2d 2 (1984).

442)  Windsurfing International Inc. v. AMF, Inc, 782 F2d 99 (Fed.
Cir. 1986), cert. denied, 477 U.S. 905 106 S.Ct. 3275, 91 L.Ed2d 565
(1986).

443) USM  Corp. v. SPS Technologies, Inc, 694 Fz2d 505 511 (7th Cir.
1982).

444)  Mercoid Corp. v. Mid-Continent, Investment Co., 320 U.S. 661, 64
S.Ct. 268, 88 L.Ed. 376 (1944).

445) Id. at 664.
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446) Patent Act of 1952, 35 U.S.C.A. §271.

447) 448 U.S. 176, 100 S.Ct. 2601, 65 L.Ed.2d 696 (1980).

448) Windsurfing International Inc. v. AMF, Inc, 782 F2d 995 (Fed. Cir.
1986), cert. denied, 477 U.S. 905, 106 S.Ct. 3275, 91 L.Ed.2d 565 (1986).
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449) The Patent Misuse Reform Act, P.L. 100-703, 102 Stat. 4676,
codified in 35 U.S.C.A. §271(d)(5).

450) Jefferson Parish Hospital District No. 2 v. Hyde, 466 US. 2, 19,
104 S.Ct. 1551, 80 L.Ed.2d 2 (1984).

451) United States v. Loew’s Inc, 371 US. 38 83 S. Ct. 97, 9 LEd2d
11 (1962).

452)  Walker Process Equipment, Inc. v. Food Machinery and Chemical
Corp., 382 U.S. 172, 86 S.Ct. 347, 15 L.Ed.2d 247 (1965).
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453) ABA  Antitrust Section, Antitrust Law Developments 832 (3d ed.
1992). A% §2.2

454)  United States v. Loew’s Inc, 371 US. 38 44-51, 8 S. Ct. 97, 9
LEd2d 11 (1962); United States v. Paramount Pictures, Inc, 334
U.S. 131, 157-159, 68 S.Ct. 915, 92 L.Ed. 1260 (1948).

455) Lasercomb America, Inc. v. Reynolds, 911 F.2d 970 (4th Cir.1990);
Tamburo v. Calvin, 1995 WL 121539 (N.D.IID).

456) DSC Communications Corp. v. DGI Technologies, Inc, 81 F.J3d 597,
601 (5th Cir.1996).

457)  Triad Systems Corp. v. Southeastern Express Co., 64 F3d 1330
(9th  Cir.1995);  Data  General  Corp. v. Grumman  Systems  Support
Corp., 36 F.3d 1147 (1st Cir.1994).
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1990).
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