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Abstract

The antitrust institution i1s in the complementary relation
with the patent institution in the regards that through
encouraging Innovation and economic development, both are
alimed at iIncreasing consumer welfare in the ultimate dimen-
sion. In Korea, The Monopoly Regulation and Fair Trade Act
prescribes “This Act shall not apply to any act which is
deemed as an exercise of the right under the Copyright
Act, the Patent Act, the Utility Model Act, the Design Act
or the Trademark Act(section 59).” This provision does not
indicate that The  Monopoly Regulation and Fair Trade
Act(hereinafter ~Anti-monopoly Act) shall not apply to any
exercise of the intellectual property with no  exception.
Patents do not necessarily confer monopolistic power on
their owners. Sometimes owners or acquirers of intellectual
property can  monopolize the relevant market, using the
intellectual property as a leverage. In such situation, the
Anti-monopoly Act shall apply to any unfair or unjust
exercise of the intellectual property rights. Therefore, it 1is
most 1mportant to designate the boundary of the unfairness
or unjustness with regards to the exercise of the rights
under intellectual property laws. Until recently, there has
been no case where court or the Fair Trade Commission
decided intellectual property owner's conduct as illegal under
Anti-Monopoly Act. In this paper, we observed the U.S.
antitrust cases involving intellectual property issues. In so

doing, we can learn some wuseful Ilessons in solving similar



cases that we can encounter sooner or later in the future.
In the chapter 4, some recommendations are proposed on
the application of the Anti-Monopoly Act in the light of
the intellectual property rights issues to the legislature

and the Fair Trade Commission.

¥ Key word : antitrust, monopoly, unfair trade, innovation, patent,
exercise of intellectual property rights
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FeH EFFAel HEHe Ao® RAE 4B i) FAATA

dstel SHTFAYC] A=A dethe SAFAES g FAAE

A A 544 AAE W3 ] wield, Mgl EfEe) el o

siMe A3 FASES stefop & Aojgtal Sz A ol
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S Ao Wstel webd MET 5 A7) W] 1 Behd WAE A
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SR-TAE Y] 8ol 3o
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A AAAFAR ] EAT HAZ %—%@ et goy ¥re 537
Aol Aeg Sste] “AAAYNA] G NG 20| FHAY £
A% Bart dvks FFUE o, AAALAY Jste] PP A
42) FALE, do =5 179H; £33 g9 A 369W; (hEHE, ‘SFIdolgde= A FA
A4 A A 3dd AN i% , m:(z{ﬂn xﬂzﬂ 126 1279, (1990).

43) A, TEEBR GRS, (R 1983), 55W. 19} 22 JFozAM W, "R
AR Fepi, (et 2003), 153H(FAAAEE A= E32o HMYE Houy

A RgE BHoR olgHE Aot EPFAMel HePhs AME ol Lo
932 ¥ 4 slck
A4) Ak, AR BT SISl B EEe) el B9 B, QMlthsta)
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S 4 glolof AW, SHMel o] R AHAAAL AHghel
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g & gtk 29BE 557 ASUATGE AR A SHAA}
ATFAEOZRE 43 ASUANE AL othw npEsiAm
A2 RAFTGL sfold BANFS S A wHSE A=
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2 A7k BT Y AH | oluet @99
87 - AR omel R B AAAVA ERE o
SHTFAES BN BEstedol & Aolth BE 7 AHARAHRL

9 HRAlE Q=8 40~419 (2001.2).
45) oA, “E5 ALY F&o T v HHH -FEe Fet % AA- 7
E A4 A2s, 39, 2004. ok o] A f-E9 Aol AHALEY] &
AABAH- ] &S Z2Fste) SHTAHY H8ol st dAste A =
H A2ze] A& 9% F&HYRE MAste WS F

oof Ftte Yoz B 99 =&, 32~339.
46) Atari Games Corp. v. Nintendo of America, Inc., 897 F.2d 1572, 1576
(Fed. Cir. 1990).
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NE AFAEe] FRERA] FEF FH A 7| Ho] AStE A EAD7L
vt s o] QAR o]y gt A HAAAGY FEol g FAAZIE EX)
gohar A ZF AR 93 HEo] 2T FAAESY WEeE =
g AS ofyth

oz o] &EAd w3 2 HAY FHele ek UA FANE v=Y
BFE AHEY, T HYe SHSAY SAARY, 53] 71927 Ak
ol Al 7]& ¥ (tying product)e] E314%E< A-fd= Ao 9
HAY 81 F sl 71 AFoA Y AFA gl =42 & Av=
Al AW dF stgHde ARAH FREAAAE olgg F
s dAFs7IE st 28y dEbd o s WS 33V 543
A 22 & SHFAATY M= o2 +485 oA Fdth =
A =AACl Walker ProcessAbAol A, ARt E3@dY Af
714 85o] 9ol 2 & dte AL AAAAR, EAY EAvtew

go] H3g olfglo] A&ste] 3dold oA AAIEIL A o}
$ 55 Fo] WEEMME Had B HECEIH)S AU e 1 A

U FHE AESI 2dold 1 B o] FlldA HAAIHI AR ofYdte

FrrREe]l Hus(p116%) 5= 3te A=

48) oA Jefferson Parish Hospital District No. 2 v. Hyde, 466 U.S. 2,
16-17, 104 S.Ct. 1551, 1560-61, 80 L.Ed.2d 2 (1984)°l A4 <] W&,

49) Walker Process Equipment, Inc. v. Food Machinery & Chemical Corp.,
382 U.S. 172, 86 S.Ct. 347 (1965).

50) Abbott Labs. v. DBrennan, 952 F.2d 1346 (Fed.Cir.1991), cert. denied,
505 U.S. 1205, 112 S.Ct. 2993 (1992)(53Ae AM¥d A2z =333
Jo AAAHS FAHIA A FeEde= UA); H. Hovenkamp, Federal
Antitrust Policy: The Law of Competition and Its Practice. 2nd ed.
(West Publishing Co., 1999), p.141.
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°F(Cross  licensing) - 35 A3 & A ¢F(Pooling  agreements) oA
1=

Wl (grant back) 233 A ZHAE Az 2aly F Gl A FHA

A QAR duEE ged e A X A0 4F APSe v

=
S EAFAWNe g BB o HoplHe AAFFES wedsa

51) 15 US.CA. §1.

52) 15 U.S.C.A. §2.

53) 15 U.S.C.A. §13.

54) 15 U.S.C.A. §813a, 14.

55) 15 U.S.C.A. §45.

56) U.S. Department of Justice and Federal Trade Commission, Antitrust
Guidelines for the Licensing of Intellectual Property, (1995.4.6), Appendix
D. reprinted in 4 Trade Reg. Rep. (CCH) T 13,132, available at http://
www.usdoj.gov/atr/public/guidelines/ipguide.htm. o] s} ‘o) = R A AR 2" o) 2}
A2 gkt

57) SAAL “Al 7HA dukd s st A § 20
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(FAALAT BAHoT WAHE

FEA} ARARAS BE 39 AL Fol} Qe A

= AL dviste Aoz dHste $AE HAGE A= Aok 1
} b

4e 2
ARHA Ll F Youk, MEA FEHAOE ol AN 2§
oF S AL opTh) 3 M@Fosx, B ANUR PEHE 5
4& @A Ytk = DOJS FICE AAA2A0] e Audz 7
wATE e QAR ARANY A ARPeRA ARHoE
be RO ALAL FAR 4A9 o woh BE ANAY B4
o webd Aeloln), BEEW wAAH ARE WYY & Uk oY
AR Al 1 wiEE A5 Fade b £ ded, aRe o
S

= HIANEE SHIFARAZL B335 FAo] AHT AXE, ofd Aol
PR EE ARG &oldA  2lH AR Yol Y (reverse  engineering)62)
2 F Avd, 5L d9ndET ge AAANE S R4 o
S Boju, od Harh dEMEe RAEY o HA dPEtd FAH
2 SedEng g2 AZANES #o4F 5 e Aon A= v
o AQAAF S ZE2AA = AFARE] Ik QA= gE 553
Al &30 sthdt= a7lo] ST A e Hel EAske AL

58) Lawrence A. Sullivan & Warren S. Grimes, The Law of Antitrust: An
Integrated Handbook, pp. 829~830 (West Group : 2000).

59) ®l= AAAAA, § 20.

60) FTCHE3 A=F, “Economic Perspectives on Intellectual Property, Com-
petition and Innovation”, (James A. Langenfeld X&) 2002220 at
pp. 6~8.

61) ®l=r AAEAZ, § 2.1.

62) °]& “Wi LR e “Wipbirrelgta Mdsr|s stk

63) ABA Commentary on Draft Antitrust Guidelines For the Licensing
and Acquisition of Intellectual Property, 1994.9.13, 14-15.
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S SHFAL

A 5 o AHE 2 FFol AAHIL HdS SAA=
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ol #HOY Zf O} ThE AWEIHAY JFS HT o=
A, AAAEY HfREo 2 /\WX]HHE—:‘&] FAHE AL oidga A
A3t ole gEetr =g AA dFFH daHe dFoldh. AAS
A + e 8 23 wigE Ay B9 #ukE £ n
old = 9t AL AHow I A AFANHEE R4 Hx
2 39 A AR gEdnh. BMES U RIEAES oA 9] o] &
v 53 HE(patent thicket)® 7% S AA A AGAIEHS
AN F= Ao 28y SHFA7IES ARl yrEA] a9 Eoa
AASHA] etk T3 AXHAFAY Bfol st AR Ho] Fof
He=A oAfs 223 deo] st AFHAE tte] obd DS
AANE 7+ ? 1%11 of Fo 2 gl °EH 1’41‘%'3% o|AS MUHA

EM %%9}@.6&

AR, 19959 wl=r AABAZL “AHAAS] AA s &3] 7Y
SolA A BeA 9AES A F A da gukHoe=r [AA
Holglz Eop69 1988 A HAE 19959 vle AABAHL ol

64) ®l= AAAAH, § 20.

65) United States v. Loew's Inc, 371 US. 38 83 S. Ct. 97, 9 LEd2d 11
(1962).

66) Jefferson Parish Hospital District No. 2 v. Hyde, 466 US. 2, 104
S.Ct. 1551, 80 L.Ed2d 2 1984719127 ARACA 712 dFe] 534F<
BAgolle 71 FFEAAY AGAuEo] =4E 5 ok BdAEA ).

67) Walker Process Equipment, Inc. v. Food Machinery and Chemical
Corp., 382 US. 172, 86 S.Ct. 347, 15 L.Ed2d 247 (1965)(53& @2 A7
A xdo] 9rto] & £ Avhe AL AAFYAN, I 53 Ho] AFAMES FA
A AHHEE AHAS SFEh).

68) Loew’s Inc., at 45-47; Jefferson Parish Hospital, at 16.

69) ®l= AAAAZ, § 2.1,
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BAESGER, WERE 225S GP4Y AH oAl EHHTD
199549 H= AADAPL o FAdW A AL ATk

Jelg A3 ABELS Ao Yoid A G AL AHgw

&
* o] gholH ol
A4 vl Eae 34 0 3R 5540 Feigdeh 2ol i
57 2 ARARA] AAHGolebH ol 2t gE AnTh FA
49 Qe BYsith Tt uHoz AHgune AAHete] 27
of ¥4EA ReE WRF Aotk I 2 2R Eae 1A
o s Fxsh pANA Brsolok Aok AHANA] ANHY
of Mo FAH g BHIh AMANAY AAHEe AN
A7k BANES urh WA BEFOEA, AANARU] W5
O 2Ud A4 /e & Aok Bo 2359 2hE 1 gl &

= AAMAAA, § 362

71 ®l= AAAAR, § 34

= AANAAA, § 34

73) ABA Commentary on Draft Antitrust Guidelines For the Licensing
and Acquisition of Intellectual Property, at 19.

74) 53U Beolv FEFEAE IR (patent licensee). XA o
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AN stE Walol A A A A Aicensor)dl 9l AFoEHOTE T
BAIAR golda Aghel] afix SAlFTHED M=k AFH LA
AAs ey -2 BAY BHE FHstAY 3¥ 571E FAE A
A a37E s F Ao A= I AFAAMAAE gGoldAE ¥
oo 7]st7] HAsiA S7FEE Ae] ofdel, A oS FUistd A
< 7IWshr] wEolth. AAAFARTE AAde Adt] & A FA A
AAsgto g Qlafix 2 gho]d29) FA ARRho] oflg OAE He
Ao o] 27174 A] & A A A A} (licensor) 9F AA| ARl AAS A3
g 7= Utk vls AAAAI L o] BE JsAdE dAst Aok X
Ao o] dFE FAY goldxrt 2 gto]l ATt glivkd A
s AAS Hdstert ARE BAstE Folth® dAad v A
AAZE A AAE =Y, 4, == licensor®] E3 o] FadS AF

3lo] licensor®] A HAAHTE ’\é%’*@gi HFo3te]  licensord Al

Foz AYdstgod, 1 E]'O]}?ﬂic’ﬂ o3t EASEIHE AL BT

gido]l o7 3 o] Az HE Y oS I e A3 A
[e)

£ogege g9 AA(rule of reason)el o3 EA

o
=
o AANAAFRLE FEE AHeole FALH (per se rule)iEAoly k2

YR H HE 2 (copyright licensee)

75) A7t AAH 54 BAg SSHAATE AAAEATL geld2As 8k licensor
o 7HAAAR RIEE ZF g AL BEAFSZ Z|UEtHA, @YY goldxE Ut
3= A

76) Bl AAAAH, §4.1.2.

77) <A, United States v. S.C. Johnson & Son, 1995-1 CCH Trade
Cas. 170, 884 (N.D.I'll. 1994).
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A2 FasTe dd YA

TS wiAskAl Fevh® adBEg vy AA]s|Ete]l T e & ol
Ved daE AR S AY BE utge] ASoe 5HFA RAE
g BAH FAE FdA ¥ YA w1 vlw AAAAFLS
oFAX(safe harbor)E AF3th. DOJ9+ FTCE  licensorst A A
AAZF GEFS e BEAAFANN 0HANES 293814 FE AFHFE
S Zt3 ok, wWwE] wbAAAR] AHALAY] AAEES ALt
=, BAZ AA gego

2. A2 719kA L3 o] o} FEyeEle] A

AEF Hhsh 2ol ANIMAR AN B - BAYAS S - 5
A TP JESY] Aol S FICSH DOJE 2002
o AHANA B ZAWA - A G| Bl FEHE )

=

Edof, d8Y, Holerle, Ak # A

wet S B ot
_0|L
olt
Lo
Bl 12 IH

| (

seol ol AgRoplr ) HAS £ EE Asse 53

CGDEAS 2EAFY G AE, SHFASG S
A A WASE YWD Fol 2PL RFUh FICELIM0E J2
folHe Lo AW HYH ATE BAL, 9959 S5
Sl e AR AE B3 Qe AVlNAE T WEF PN &
A ST AR BEHA VI NERELS AN 2R )
§2 ackstel arjant

(1) 2By - ¥AD Ssigy - AT Feo| Yoy

FICEIME Bgos S8¥, S84 24W, 2498 23
§ #B2 ol TWA AFaelol Frke AN FAGT Yk,

AT EHt paAnos VA oItk S SPIAPE
e R4, 09 2 AAE BAAAT BAL 2e AAY, A B

vl= A AAAH, §34, §65.2.
79) ®l= AAAEAH, §4.1.
80) TFederal Trade Commission, 7o Promote Innovation: The Proper
Balance of Competition and Patent Law and Policy, (2003. 10).
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FHolg.8) EFHe Z VEste AAAAN E4FQA AFAFR
A Fod 98-S 3ok d7Y, V9ES SSds £ AL s 8
=317 95t AT 5 Yud. gy EFAES o dIA A HrE A
53ES FAsiAe @om ) S5 #HEG dREY] AEEEe
ANe BgYsHl AetAY F4stske H 7loeA] gen BlE &
sHo] HHYE Fodts AFoE 2R RE ZHFAfINle] HA=
et FHFAYME S 419 dAo] LHAE % o &
|55 AFsH flste Bastt= RS A4 Ao

A AL ESAE g B T84S AR Al
HALE “AFBAL - ESAEY Fx2 =89 FHiHe] YEst= - 7]
TAo)(a),"8) 5 ELZV|S Aoz, “5ESdAxY A=
ils FT deAdd ‘At F8F 7led R0 glo] FybEE
o] glo]l BAS Adfiste =3Y Aty ddS I s A
AASARATS) AT I8 5o SEAFddE “FA9 Mg =
© ofF WHls|A folatA EFoA o]8&rtsd Fxe Fdo] A F
K= Aol 71Zeka Aok i g8

BAYN 5o W - AATY A dFS Fed Hdusid HAs
A = Avk @l D SRl B gHobvious) ol théo]
E5 A4S 3834, AR FHo|R g 7|E 7xde AEE FAY =¥
S HAAY & ARAFH)A & Wy gk F&A(invalid) 53
BAE AL = Aot

81) Atari Games Corp. v. Nintendo of Am., 897 F2d 1572, 1576 (Fed.
Cir.1990); R. Hewitt Pate, Refusal to Deal and Intellectual Property
Rights, 10 Geo. Mason L. Rev. 429 (2002).

82) Robert L. Harmon, Patents and The Federal Circuit §1.4(bh) at 21
(5th ed. 200D)(*538de FHFAYE] Hefoe] W2 =3 ofyt BE 53
Hol 5HL ofyM, BE EF o] AAANE S FostAE &=tk

83) Bonito Boats, Inc. v. Thunder Craft Boats, Inc., 489 U.S. 141, 146
(198)(ALEHE “Hals £ deAd7 ws B3 2 2 $£4o] 25 4
AR e} BAA BAY AEE S5t dFFolges QXY AFe 23S TS

84) Id. at 156.

85) Id. at 146.

86) Id. at 156.
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18954, George Selden o} FWHste “F2 U2 34 stAH

Azxzd ] AFatd H&H=" vlw 5315 FASsAd. 2 7%
o ¢t AEHE 7EF RS UruE EHFEA 7Y EE
o fxZQl FEfFAe] MEHH I 539 HAE Hlold F glS
Aolgtal A7t Seldend] 5315 HAIS "I 3= 2IHE F
B2 =2 2oy, Henry Ford §°] 2 53] E&3Ia, 1 5
@ 191190 Hol oate] Z=AEATHSD

e AEsiA dA4% SHSARYLS Fas Ssde IFAA A
&2 A F don, 2% HY, ZAZHLS SAET 1S
Ae A & Ad 19709 SHEARFAES THE (grant
back) &S FAAHT Aoz Hun Iy B e, SHeE
A QPSS AHEYS JAFAH ads M Fr deS dA-ATH
A IREWMS ESAAE sto|g Wl 2r]e] Ssde dAs TS
24 AAdAe] AES 7hsstAl st Aotk FXEA JAAES A

o
A4 = Mﬁ@ﬂ% FT ﬂqi Br}ea ks
% <

FICRTAE 9% SsiAsde o i 24447 4288 #92
o7 goka Bk 5754 WA FEe AR 44T 2E,

AAsA AHSE, FA, 3R FPH AL EE a9 FA
=) 1=}
T

Sl i
FA& Agstrlel B et Ssds st o= Aol
3= 53 55y /e AT EN FAS Hoste AMER
TS AAst] ko dFEe] S8AFY 74T 257180 I

87) Merges & Duffy, Patent Law and Policy. Cases and Materials, at
pp.644 ~646.

83) U.S. Department of Justice and Federal Trade Commission, Antitrust
Guidelines for the Licensing of Intellectual Property, § 56 (1995.4.6),
reprinted in 4 Trade Reg. Rep. (CCH) 9 13132, available at http://
www.usdoj.gov/atr/public/guidelines/ipguide. htm.
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H8e o 7hA] 5ol @40 tiste HHAEH SIHE o
< 317] 95t w=gsle] gtk olys Az WA B
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(the Patent and Trademark Office: PTO)L Az deo 5

fljo
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WO
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S
il
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o ox vt
N
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e FrRRoE HFstn EFY EFAS Ansta AxE Feldlstr)
gk 2141719 AFERS TRESAT0 dAY EFAHA FHE
BAT FE3)9 v FARELS oAy PR 5A|2Ho] A
I AFE olgditte AT $HE FASAT 2o ofyA w3 A
2 aRE 7HE e 9w SEFEY HE VIEH AR AFAN
25 BAAZ F A3 FIEA ¥E&S SUHAE Aok 2Ee 5239
= s 3T AL ANE 4 Atk FICERIAE 19 22 97
£ dadtr] A WA ViE, A H SAREY AA T #3 vsH
2o ¥ B

89) United States v. LSL Biotechnologies, Inc., 2002-2 Trade Cas. (CCH)
173836 (D. Ariz. 2002).014, HLS (FHdAe] fLol #Hdlodrs) ALE 5
AotA E3ATe olfFZE, 28I (oY 9ol T3t E) AIAHELY FEA)
& olfE Fart g A S AESAT. HEREE v 7199 LSL o] g

A Hazerazte] old2ggdel APFAXES, 27| Hazera?t AT

71 BEvlE FAE Mdste RS JIe olfglo] Agste HoA, AUy Alx

bolgta FAstGArh Id. at 94,823, WEFF= = (HAR)E EIsteE #HEA

FAstAT WYL “HAAY L AFAIGLY Wy Ao glole ol

4 AR S B2 2rbsstE olfE 71Z4sklth Id. at 94,825.

HAe “IFARLI=HFAZ=ZH(the Foreign Trade Antitrust Improvements
Act)stalA, 9as AdHA] HF ety AEREAS 2T E 317 fEA 7]
EAQ BAxIEY ¥ & VeSS 5ol stk AWtk Id ML o
Zetg JlEstoll A, ‘AP AAEZT o] (A FiH 7HFe A= &
F'e das “vF FUEAd AHAQ] TS PAA devtn A9sidh Id at
94,826. HFEHF+= WHLEY ZAA distd AITIHY EHESIHTE United States
v. LSL Biotechnologies, Inc., No. 02-16472 (9th Cir. 2002.9.23)(brief of
Appellee  United  States of  America), www.usdoj.gov/atr/cases/f200200
/200243 htm.

90) United States PTO, The 2Ist Century Strategic Plan, at: wWww.
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138) Id. at 93,067 ~93,068.
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MR e JARHIE S =83 Aol = waddae] 242 AXA
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399 T}.165)
WA o]3H, Bournst Walker Process@H|o] 93 A = Ray-

chem?©] Bourns’}  polymeric  positive  temperature  coefficient
(PPTC) Aol Raychemo] 7]4ko] &J3te] 53 5359 dJAlel <
g AFES Wolx AAS A XA wejstdte ATE SFTh160
of gk aeF Tl &fste] 474
o] 535 853, o] 53E5 AT Bournsel Al $1¥sHA
i, 39024 Raychemol o] $18el ot “BASEAZN 54
< 5 e fAFGIH 2 e AHAS Bourns’t dFdAUta RE
St H4E Wsthe) A A Raychemo] 1994¢ 593 99
3 EAE 53dY B i e o] Bourns7t “PPTC/
Primary Lithium ZZXA]"A]%oA Raychemel Wigt z&d A=
7b " 019943 129 19 FA]el “Bournsoll Al SHFA4 IS oF7|sh
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163) 331 F.3d 704 (9th Cir. 2003).

164) Id. at 710.

165) Id. at 709~710.

166) Id. at 711. Walker Process Equip., Inc. v. Food Mach. & Chem. Corp,
382 U.S. 172 (1965).

167) Bourns, 331 F.3d at 710.
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A&A] aRE AL F ATt ZES WRTHI® AHH Y-S by
AP H2S HEs] Dl Raycheme AL ARSGATH v
o] AAg 6x4Rid o] PAL FES FAVE gl widdTo] A
HAXNFCHFTAAANG )R FEetA] g=vkal HobA  Raychem?
AMEE AR S dolsoA 2o A8 RS Bt o #Ao
el A FFARAE BF AT

A9&3)HYE Bourns’t Raychemo] F&¢ EFE gAtstActa 9
3™ wo] Bournst ©A “®#AH(bystander)’oll AUA] Ek7] w
ol SHFAZANE AT AS dS5eHA ZRoa BYrhlen H
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S YFstedol SATETI0 A9EEH YL Bournsd PPTCAFA el
=% YEE A Fkar thalel, Raychem®] whA[=t 913 o]
A 27032l 19943 12€97FA] Bournst ‘1 AES ALEIAE &
I LA kol FA S AASAE Lkt BYThD Hdo] ¢
W, Raychem® 593 9¥€9 o] “BAAY A ZAA ] o
Ag70] ofHA7] wWFel| 1 ¥ SHFAY s FA8HA of g
o172 weba A9 Y-S ATHAY A4S WESa, ARFde] FH
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168) Id. at 710~711. “AHYL Bourns’t 19944 59 o]doE PPTCAFG A
o] AAAZ B gxy Fu7t Qg AL WY EAE Adedh Id. at 711

169) Id.

170) Id.

171) Id. at 712. A9+3I) AN AL “Bournse 2 YFo] gidchd el PPTC
FES 19949 129 19 B g FH7E Hol Ao FFSA guTia B
A, Aol Raychem®] ool o] 93] opr|d “X &4 &3 7]ty
A% ZHFXG Il EAE FAIIAT 1d
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=38k g AFFAY] Aol 2 fFe] A BAATE A J)
e AL s73te FHYEY Hdde foh’n Bokth 1d. at 714~715.
(Pregerson, J., concurring in part and dissenting in part).
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174) 247 F.Supp. 2d 1098 (E.D. Wis. 2003).

175) 182 F.3d 1340 (Fed. Cir. 1990).

176) Noerr-Pennington® &= AH1EdAl= #FEsht Al ARAANA= B3
WES Ry AFEE FHNE HAAY AT FAPE 7T AL - FE8kE
ARQlelut oG A E EHFAAYSZRE WAAI= Zoltk. H. Hovenkamp,
Federal Antitrust Policy: The Law of Competition and its Practice, 2d.
ed. (1999), Ch. 181 & 20.7.

177) Versatile Plastics, Inc. v. Sknowbest! Inc., 247 F.Supp. 2d 1098, 1106
(E.D. Wis. 2003).

178) Id.

179) Id.

180) Id. =3+ Augustine Med. Inc. v. Mallinckrodt, Inc., No. 01-387-SLR,
2003 U.S. Dist. LEXIS 6079, at *26 (D.Del. 20034.9) (a7} E3@sfis
ol AW A2xE HultstA] &dthe FAHAS FE3ATh HIE 937t Walker
Process ¢ 7|5 W&o HSHdFAWAe] vgdEyets o] MUY A2k
AAH FAE s 9% FAREY A E BB BRE AASA dhE o]
+2 %A s9dh); Barry Fiala, Inc. v. Arthur Blank & Co., No. 2:02cv
2282, 2003 U.S. Dist. LEXIS 2609 (W.D. Tenn. 2003219 (e L9
Noerr-Pennington® 2 27} 17t 5H3te] Bz HosiA 58 53
£ PYAstE sdvte RS FESA FATOEN HHEHAAN, i RiiAE
dAGY] Aol dart 5HES §5T 943 MAdde] Atk As F43

e

63



A3 AAATAY B YA 7E

o
A
ro
—d
fol
e
4
X9,
rr
Jm
2
)
o,
2

AL AF[ANAY AALE
stAl st Aolth. iREY 539 AL AAZH FLAge] AL
& (claims)S Eatata Q7] W&o, A3y} EF Pl Axrd A
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KeR
sasE Ant 24 o A

nﬁi & 4y o 0
wh o o 44

E3dE 71853 (pioneer patent)®} 7 =53] (improvement pat-
ent)7} AA” BEs= MEFESs AAE Agste @A A7 o
o7& “Z}4E3] (blocking patent)”’2F FET F Aol AY
H=3HA HWe AT (claims)S WES 7|EESE SFdAALY b2
72k HAlE o8 THES AdSAY HE 9%13}.182) oAl A

w3 58S 53tk Fol Beta’b A
Motors®] E387|&S F83 AsaE FYst, 1 A5 AP “H

Mg e 2R 22 A Motorse] ¢
o Mt AME7Fsstt o] A BIE BetaZl AHAlo] 7)EE %/\}XJXM
sty E3& wetal sl =, A Motorse] 535 HsskA] gEue
= st 4 QA "B, o7 A Motors7F Ef-3F &
57} aE5357F "@th. A Motors7t Betaoll Al 53 HE gho] A 2314
SETH Betax #4719 537]eS HE&3et7] AsiAE A Motorse]
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181) Mark A. Lemley, Rational Ignorance at the Patent Office, 95 NW.
L. Rev. 1495, 1497 (2001).

182) Wtz EHOo 2= John H. Barton, Antitrust Treatment of Oligopolies
with Mutual Blocking Patent Portfolios, 69 Antitrust L.J. 851 (2002);
Dorothy Gill Raymond, Benefits and Risks of Patent Pooling for Standard-
Setting Organizations, Antitrust, 2002 Summer, at 48.

183) Roger E. Schechter & John R. Thomas, Intellectual Property: The
Law of Copyrights, Patents and Trademarks, §20.1.1 at 462 (2003).
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186) Detkin 2/28 at 667 ~668.

187)  Carl  Shapiro, Navigating the  Patent  Thicket: Cross  Licenses,
Patent Pools, and Standard-Setting, in 1 Innovation Policy And The
Economy 119, 120 (Adam Jaffe et al. eds., 2001).

188) Greenhall 2/27 at 377, 420.

189) United States Patent and Trademark Office Fee Modernization Act
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Biovail CorpAFA19De] M, FTCE Biovaile] ®lE}E A E3|gle] A
29 #HE3 FDAS Orange Bookol? 7]9+3 S Ao st A4
t}. FTCol 9JslH, Biovail®] ®iE}E glo]A 29} Orange Book A3}
= BAPE  a8<(hypertension)¥  gAlZ(angina) X 4191 Tiazac
FFAIFS AT F A SR olAS FICH ASx1e} S o]EH
ATZIAuro] At 2Fo] o3, Biovaild FYE <A Andrxo
A A Q1 drkekmo] Algto] A AHJTI oo et tFI ZE
W& sl Eo] WA

(i)Biovaildl Al €zl Al#E 3 FDAZ}F 5<%t Tiazac E2 FH
2 Abgsted A&EHE, 58dd tig wed dgE Awsta, (i)
Biovaile] Tiazac® YuleEZz ol Z717F 2 307/1¥Y Fd 2 7IxE 3
A= M= oFY =, (iii) Biovaile] Orange Bookd] E3& {3}
Al FAHA FesE & A 519

Andrx Pharmaceuticals, Inc. v. Biovail CorpAFAL6e]A, A
WA Y Andrxe] 21eF S&4Fol tish FDAS 519 WA 7|
07HEZe] AAs GFeEe A AY #2s, AWwde] Hatch-
Waxman®ell oA AghS dEsiAtiar Hopx, HASHATI H
Hol  oJstA, oA  Biovaile] <Y E3F|(original patent)(A7915)
of #3 S AaE-A7]A AndrxAtell frelstAl FsjAtEd S FA

ksl
she o] MAATHER AYFEYAE o AXsATh)-& ATl

Lo
a ”

s

191) File No. 011-0094 (20024.23)(F2H & dnlsQl),  www.ftc.gov/os/2002/
04/biovaildecision.htm

192) 15 U.S.C. §45 (2000).

193) 15 U.S.C. §18 (2000).

194) Biovail Corp.,, Dkt No. 011-0094 (2002.10.4)(complaint), www.ftc.gov/
0s/2002/10/biovailcmp.pdf.

195) File No. 011-0094 (2002.4.23)(preliminary  approval of consent order),
www.ftc.gov/0s/2002/4/biovaildecision.htm.

196) 276 F.3d 1368 (Fed. Cir. 2002).

197) 1d. at 1377.
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25355 Adst= Andrx® @S® AFFFol, Biovaildl UFe &
& (A4635 531)e ¢k 2o o] FDAS FARE gldthd, FDA

L w8 Ao t}198)

o] Z=0] A

A AL Biovaild 3+ “Biovail®} Andrx A}o]9]  Andrx9
Tiazacol]l W3F Lutojekzo] £lo] A3 EFAaF199 FH3 2
S AASAY AAA7]7] Hst]” e Aol Aqvhal A AJskal, Andrx
0] oA AR} E o] Zkt200)

v. ThompsonAtz1203) #ZAS Q& AW Ao Al= FDAo|l o
g nAge P99 dolE oz WaArslA 042 By
95Y Aol gy AFahgrho

Twin City Bakery Workers & Welfare Fund v. Astra Akti-
enbolagAb7120590 A HYL NoerrHzglZ <A F7p 2 A A
(gastric acid inhibiting drug)¢! PrilosecAlZS EH™EAAY =

A ESATE AcziE AAEgn BASEA, F1e 77

198) Id. at 1372~1373. A4633E3 = Tiazacdl AF8E X 2A¢  diltiazemy)
3AE AD(release)ddol] thet Aotk HY oJ&hdH, “GAAEL  Biovail©]
A4635 53] o2 99 5 FAsA 2S AL EHI| FASFAAIR, 2001
W 1€ Biovaile L 39 tfst wlety ol d2gE FE5Ah 1d. at 1372,

199) EyelM E3igolet T2 nmi=m g Hrkbio] Adelshe Hrmk Y
PoTol oist AANEY e ARG AR RS OgFEE &A5S T A7), ¢
Fag] QoA FFAAL YFAL7, AAF G, A258%, 79H, (1998.2).

200) 175 F.Supp. 2d 1362, 1374 (S.D. Fla. 2001).

201) Id. at 1376.

202) Id.

203) 268 F.3d 1323 (Fed. Cir. 2001), cert. denied, 123 S. Ct. 340 (2002).

204) 276 F.3d at 1376.

205) 207 F.Supp. 2d 221 (S.D.N.Y. 2002).
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& gstgh 93t Priloseco] W WMol sl 20019 108
29 oAoln ‘Age] B3 FHo] £Wwy] el Husk YF

of ¥53%t Prilosec® F#3til Priloseco] tish dnbejerES =&

sithe ZEs gAta Hole 53 107E Orange Bookel S #1351
ol FASA 00 e doprbA 3aie] Fr13 < 539 FA &
o] dureforEdarEel e FLES Al A Aol ‘Y
Ho=w va9 PrilosecA ol e =S HAF 3070 o FA5H
= Aol FAsA 08 HYAL  companion 5338 AF A
o A4 oAstA, 1 Aol AAZ ZFAE Atk FA| S T2
HYAe T3 Noerr-Pennington®H2]7} 317} =9 Orange Book
of A% 559 FAPAN taiAe HLHA Fevhe ALY F
A= wHsdT210 HYLS Orange Bookoll TAE <A7F & 539
2 3F A SAE E3d #HE Al In re Buspirone Patent
& Antitrust Litigation, 18 FSupp. 2d 363 (SDN.Y. 2002)
243 FERAGT FFHTh PrilosecEFHE 19 @8 Orange Book
of %9 Prilosec53d e Ao AT 7|ZF o)A FAEHAT2AD HA
< Uz AT 5ol AUy 539 LEEREH AP Ao FA
HA7l wiol, 2 SAAS daolA o EaiFo] g
Y25 E FEEHE YlE J3A FUttn ZES WHTh2 HAS

w3 (Buspirone AFdolAel 91ur =4 & ANY) dust ¥z
PTOSH FDA®) oj@ 71eAbde 4@ Zol dsine a7t &%
=
=

A FAse slwe]l AWRALETH AIbIF aFsE “w,

206) Id. at 225.

207) 1d. at 223.

208) 1d.

209) Id. at 224. (“671 F 4N SR ES FABAS HolA, ada P F 2
9 &7 2A7F gloiA Noerr-

210) Id. at 225.
211) 207 F.Supp. 2d at 225.
212) Id.
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In re DBuspirone Patent & Antitrust LitigationAFz121490] 4,
¥3+=  Bristol-Myers Squibb (BMS)AF} (1 )Danbury  Pharmacal
Abete] S3aEe 7w gefE oA, g (ii)FDA Orange
Bookdll E3FAE 7|vrHo=w Frlsta AwrooFE A A (generic) A A
A2 st ZAE SIAFNLESS AVFoEzN AU A1z
9 A2xE quksigtia =AY Y= BMSQ buspironed] d
g E3(A7635 53])7F FE7IZIo] RISt &¥o] AAEHE HiE
o, BMS”7} buspironed] HEH= ©E E53AGE 5IF)E FH
53l FDA9 Orange Bookel F7letRthial F33tATH25 BMS
7F A3dbE 5IE HSE] Ao, A dF AANES 247 FDA
01] dkojefF o 2 49 buspirone TS Ax e AWME AT
T AHLS = A A T}216)
15L& BMSAFE Orange Bookell #3663 E3= %XH’S}F— 5
o ZAsS AAAECNA SHFMEES AT
oJokFE AxFdd e AFZHQA ML FedE 215"3}93\5’—, aA
FDA7} “A|763% 537} AdE Fo gujstad ZAAAES] dnko
°FF 0 2419 buspironed] W FQ1"E WaistAtha Fgst At

BMSA=  NoerrHE]2B®E  ZAZ AF7|4-& AAHFAT. HYS
Aol BMSAFS] Orange Bookell A% 9= “HAF "7t oty 7]
o Noerrelol AA WAL A ol gthar A ST

Jm
rr

457 etk olfw

i_.

213) Id.

214) 185 F.Supp. 2d 363 (S.D.N.Y. 2002).

215) Id. at 365~ 366.

216) In re Buspirone Patent & Antitrust Litigation 185 F.Supp. 2d 340,
343 (SDNY. 2002)(Ftielrde=z BMSARY] #3655 53]%  buspirone?] A}
ol HEEA gFevhes, BMSAY S AR ejadd gk AR E s Fote gut
A FALE S Al1H L AL3FAT).

217) 185 F.Supp. 2d 363 at 350.

218) Eastern R.R. Presidents Conf. v. Noerr Motor Freight, Inc, 365 U.S.
127 (1961).

219) 185 F.Supp. 2d at 372~373. THEL T3 1 FAI “FT&H9 EFHANA



WYL FDAZE “21¢F Ao #3 HHE Orange Bookel wH7HEH
PS B = “AFAHelA kil Orange
Bookell SAl®E W& FEAZ #3 AAS wdstA] ety 48

& W20

Mge md utdez WS Noerddsl HEHCE Aue
Walker Process¥Ha#|22Do]] 41 2] Noerrtiglol] whdt HA9 s 3

&st7]e SEI A S FAsIATL FA S
HYL S4EHA dig 7Ivhs Z3st= Aol A 2] Noerrd 8 9
3k oele] AHES "HRe= AF FLE ©]&c] Orange Bookol ]
71 SAg e e E o] HEHT K22 A FEL
Noerrg 2lol] thet o &o]&& #&3}7]ol Fisrhal B ghr}223)
Bristol-Myers Squibb CoAbd224e| 4 FTCE BMS7F 37FA A9+
thAeFE  BuSpar,22) Taxol226) % Platinol22? 59 AJ&oA, A

i

$3 7Sl dZE] 7] Wi’ HAHE I HEHAAME ofYEG = o]FE
BMS9 F#2<& 71zbslgth Id. at 372. BMS7F Ed AR LES ArEA &n
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AZAE S A-stA FFeI o BT Proxime E3F Agere®]
Sl ado] MY A2xHte] ¥ A<$(sham litigation) o] 2}aL
daflet Aot Aditd, A

H ¢
e 3 3}1 éﬁﬁﬂ‘“ﬂ A= HA H—t— Zela ae3 w4
HE g
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Pfizer Inc. & Pharmacia CorpAFd23)9|A, FTC=  Pfizers}
Pharmacia® 714 oe] HBEZFHOS=Z  Pharmacia®t Novartis7tY
gho] 29} FFAFo R st WA avE 7IHE FHolgte wAE

Ql
Ast7] 3t FAHHES LA T2Y  Pfizer= canine arthritis  <F

O

250) Id. at 730~731.

251) Id. at 738.

252) Id.

253) Pfizer Inc. & Pharmacia Corp., File No. 021-0192 & Docket No. C-
4075  (2003.4.14)(preliminary  approval of consent order), www.ftc.gov/
0s/2003/04/pfizerdo.pdf.

254) Pfizer Inc. & Pharmacia Corp., File No. 021-0192 (2003.4.14) (com—
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pal
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FAZANA AF7|Holx, 70%e] AFFFES 2z AT Pharmacia
= F M9 AARAAE F 23 IS A X3, ol AL Novartis7t

PharmaciaQ‘rPJ E}O]/ﬂiﬂ- %%74]':401] 9Jste]  Fuf3tti ) FTCE=

—Q r[o

Novartis7} Z8=2 sl AFY FTgol distd =
Novartis®] HIZAH R sty BEFs HIS & F g 3
t}256) Zolgtee] W8S Pfizer/Pharmacia®l ZAg7|ge] 1 AgS
A THS e AL AFEr] 98+e], PharmaciadlAl Novartis
9}e] Aeks AFAIEE QT8 a, Novartis?7t Pfizer®t =¢Z o
=2 38317] 9%, Pfizer’} Deramaxxeoll 3#3}o]
I58 F Ae FEE AFT AS QFsIATHSD
2584 FTCE= Aspen Technology
¢l Hyprotech Ltd. <I57F REFAZHola, FTCH Abxset Zdele
W A 7F] urdte] AFE process engineering Al E#H oA AZTE
Twote 8% AAAY AAE THHALGL §AH29 FTC
A, o] Adle FAGFAIGANAY B BAAREY +8F 2
e Ve, Assle  AspenTech/Hyprotech?b 7423 A|1$41714

=
Aspen Technology, Inc.A

o] Fa, A2¢Y71¥9<d Simulation Science’} st AAA=E A s}
= 532 Ao E Ao|Quien Ao Ik 1 o4yt BAAAIAF
oAl FAZRAY FAE 7FAHLL 26D FINAQ] FFAAERAY] Y
A S AaA7e s8S AT & AS Aol s Tth62)

plaint), www.ftc.gov/0s/2003/04/pfizercmp.htm. at I 25.

255) Id.

256) Id.

257) Docket No. C-4075 (20034.14) (preliminary approval of consent order),
www.ftc.gov/0s/2003/04/pfizerdo.pdf. at 57~58.

258) Docket  No. 9310 (2003.8.7)(complaint), www.ftc.gov/opa/2003/08/aspen.
htm.

259) Id.

260) Id. at 7 24~27.

261) Id. at T 29(d).

262) Id. at T 29(i).
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A3A ARANAY B YA}

A7)olNe AHALAY] RGP Pato] Bhe] AW & W
=z AAAgRde A5 st oyt o Aol 44 A9
295 2ot AGALA YAl I PPY AAIE FHL 9
M= 2Azte] F3ol st S AR Xlquﬂ**i‘ﬂol oA gk A
5 vhdstal leA AWEL, ke dAE dRste AR 98T A
ot}

L AH AR ol dzo] glolH BEYE ghol 2
19 73

AN AHAFAY ol zo] oI AFARARA AN A el A

AAARZ FAN M BE /&2 olgstel 45 BASA RS

ZQl Agto] A= AFS w&ate] Gl FFEAZAAY BAS AN
S Qth BRARRNN AT - AL FANAL R A NUE F F
= 1513
=

United States v. The MathWorks, IncAFA2640]x HIER
Wind River Systems®} The MathWorkszte]l Ak tijslte] A
skt FAIAES FEolu AFAEH] B&de T4 FAALE
S AAGIE Algsted AFEEHE AZEY 9 Jiet 2L FujjRoroA
Yoz AADA AATE265 2001de] Wind Rivere= MathWorks

263) °] A5 FTHF - UZTF - o H SRFAHS AZANA] PA-ZH
= dHeEe I, ETRIY 4%, AFLFARATHFLFAES) A% 401~
4029 (1998).

264) No. 02-8383-A (ED. Va. 2002.8.15)(proposed final judgment), WWW.
usdoj.gov/atr/cases/f11900/11970.htm

265) United States v. The MathWorks, Inc., No. 02-8838-A (2002.6.21)
(complaint), www.usdoj.gov/atr/cases/f11300/11369.htm
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A 3- AAALAEL] FFE FA

of AAlZb e AAGE 2kel-the MATRIXx-ol dlsls] 307HL3F A
o] gkHdg FAAS Fostar, 1 7Izke] REgstH 1 Q1Y AFE 9%
AYE d=3Hn (Y. 2 FASP A= MathWorkses MATRIXx
o] #HAuje} 71AS 237 A wjeld @9t Wind River/bF %S ¢
ol MAsHA] EI=E v APz FHIM "oty FFsAY. HER
£ ‘MATRIXxEAS EA3 Fie AlFAS MathWorksoll Al &35,
MathWorksel Al MATRIXxe] 7F2& AT THS F31, MathWorks
A MATRIXx &#F9 vlHiE B 58S Fi 1 4FS AAZ & A

st e AolAt' L FAstATH.0 [EFol oSt (i)Wind River
= F11500238E AFsE d7ZFE MATRIXxe] SA|AS d7|xn
(i1 )MathWorkst= MATRIXx?] A= ZE AAAAR FdAFE Wind
River®] 3719 E3sido] wisied SATEHE AF7=E E-"J’S}"“‘E‘r
o] EFAEL WERJ wEw MATRIXxSl 5% 2]
o {FFE MATRIXx@ABo] “AAZ 5&A4s TAANIIAY AFES

2

Hoh ARAFCZ wte+= oxy a7} gl
Z a7 ol gkal A 48} t}.267)

HERE= T3 MATRIXxE ] Wind River®}t MathWorks7Fe]
BAS AAFeEZHN FFEtA AHNE AT FEstAS. HE A
< W EATE Egeted], oA st WEFRE HAdo] %
mj 2ol Al MATRIXx#E AbS #rfjsles 4S5 8 ZH2Q g
e AHstA

£3] 9] BFE A (preissuance) ©|Y AE S (postexpiration)  ZFE A
FAGE B3 A= A" 4 A} Scheiber v. Dolby Labs,

e A9, ATEEHAES Dolbyrh 123 AvtN Aete
£ 2970 0 WEAR) Scheiberrh WA4F Sl el =
g% AFSHIZ @ FoldzAke dwsghe Schreibers] 3ol

266) Id. at 32.

267) Id. at 33.

268) 293 F.3d 1014 (7th Cir. 2002)(Posner, C. J.), cert. denied, 123 S.Ct.
853 (2003).
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A3 AAAFAL] AL PA) 71F

thsted Dolbyol Al freld FA#HZ2E <AskATh. Dolbys 53 A3 )
2 Al&gk F, Scheibere AAFS] 2 =

2gozH a2 S3Ah Dolbyel £3el 3ted, Scheiber
Dolby7} #pAbe] 58)% whAlet 5387yt 530574 19953
2E ghA] a2 585 BRA 2AEHE AFErIR FAHEA 53
o Aot th2) Dolbyw= Fol ol A¥E 539 dHsid= =2
EE AF37E ARSI, Scheibere AT &5 A7
DolbyE= Scheiber’} 2EH Ed o ulsld ZYES Q1o zH

FHAE T8 (patent misuse)dt{ T FASRIL, TEH 1 A
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fr AN rlo Jn

2E%F 2dHe AW A EH gt

=714 Dolby®] FAadg& A&t
AP L olE FAsHRAARL, viA KA 28A e TS
AFE3 . AW Y9l Brulotte v. Thys Co.#4200& 21831H
A, WYL Scheiber7} AAL] EF o] U3k Adoldo ZAEE
aT7geEn SsdAEdES stk BAEHY. FHAL BrulotteAt

AdM e FTet Scheiber®] FTE FAZFolgtm RHYTH2D FH

rr

o

m\g

o

g

B

7 =) S}
ol AAEATER) FHAL S5 AEF 2dE R a8S AF
ste A 53 E&VNFY ZEEHE ddtste 2HE VA F
T o AAE T & ‘589 E4£7S 55dAY] EEHE A
T3 @89 4= s nHgt. avF @)z =2 882 wE Ru &
71kl e @87 WE AL vHE3I EAo|th"27) Brulotte¥H# H

269) Id. at 1016.

270) 379 U.S. 29 (1964).
271) 293 F.3d at 1017.
272) 1d.

273) 1d.
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A 3- AAALAEL] FFE FA

of A%aA KRS Aol tate] HelHde EASUA, L Lo
T BRI, 2 BAcHY) S 4L FEA wE duoyde)
Ao Qgos Ago] oj@A HolEA o]’ BHAL 2aolA 1

el A
Aes HEL AT gles AAsAT24)

E- & H- A (preissuance) ©] L A & (postexpiration) 2IEAF
Aeko] EAE T OE AHdLoEZE SmithKline Beecham Corp. v.
Pentech PharmaceuticalsA}z127)0]  Qlth. o] AlelA, HYL 3§
LA (antidepressant) Paxil®] AZHGAST 83 A kARl Smith-
Klineo] dute] ok (generic drug) AZHPAQ] Pentechs FdlZ Al
718 B3 sl A%olA, SmithKline®} Pentechzte] a7t ZHFA
HeRbol 1 £ @d-§ol dFdthes wFFAE EFsta, &5 714
st eh2)  FAZE " gElAdl=  ¥-9-2 Al (antidepressant)  Paxil
o] EHRAPEA FHIFAE A (paroxetine hydrochloride)e] IRk
ojorE WHo]l tE A ef3|Ate] st AldEE FA] Pentech?b ®l=
oM & #HEE 494 Paxils #W/AAE A& 7Hvs £330l

o] 9} f(generlc drug) AZLFA<S Apotex= FHEAE

=
l?l- h h
4E(anhydrous) FHE Axsteln A =3Ptk ESE3E
d

1992
of A" E3Fo FTAIEol ARAREZ®  Smithkline, Apotex
274) 1d. BHYL T3 Scheiber® Aronson v. Quick Point Pencil Co., 440

u.s. 257 (1979 Oﬂ gzt zAlAl 8ttt F4E 71789, Aronson
AA, AWdiEde HIE 587t SR A gugts goldaAxte] AdFel Astd
wg o giste] EA A A ZREEE AFetoof stk AYS AAIAT. HIE
A7 W Y-S Aronson®}  Brulotte@#l= o] A 2AATE EFHIIE FAFA
< AAANAA dgte ZEEHE AF3Ate HAAA AFFozE FAS =
S AAFHAT, AUHALS AronsonH A A Brulotte®#| 7} F&3tt= A
AgAsActs HAe AH3A

275) 261 F.Supp. 2d 1002 (N.D. IIl. 2003)(Posner, J., sitting by designation).

276) Id. at 1004~1005.

277) 1d., at 1018 ~1023.

278) Id. at 1023.

o MY, §2
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7} Smithkline®] 3EA®  G4EY  PKMEY)(hemihydrate) 3 E
o e SeE Halsgra A, AL Smithkines
Apotex®] FFAFe] ALEA| Aol wES

, ek Apotex?] HAEES I TFe ‘%‘l—’}:’\}i}%% xggg Aol7]
o, Apotex®] “F#ol AARS] HEAE Aol
SAh280  Smithkline>  AFAle] 5317F &d® wj7lXE  Apotex
ARE FAFE GARHTY 1 WA
7] 918 WHL Prehdehsy

AelF MY Smithklined] 53& %‘—t— ofiy, sxdel Tl
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E31 el e sttt e olyeta |3t eh.282) 1
Huy HYe gE 4 dHA iw—s}oﬂﬁt Smithkline2 &S =93}
ol BkARE a8 sk sjsted e BEEH = Fagta B TR)

WS Fall Sde HLT HAH FLAS e &Y witEtE
e qnt FFEE z2he Aow s gThsd T N

of ofnt, th5-3} 7-%94 “oldd AHE THA A 53
XA He A's IJE F Avka Btk = “Smithklineo] AARY
E51dEe Ard Fol Apotex®] IwrojofFow wFEo ALPO R
A ode H*‘E S35l BEshe olefe] Hajrt ofyzt S5dFol
g A49 99 (public-domain)ell %3t= WAES EA7F FAAYS Al
S EH Efﬂ“ﬂ% ‘Eﬂ]f‘]—‘\f ARl A B ZE Zolth -+ Apotex
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279) Id. at 1013, 1029~1030.
280) Id. at 1020~1021, 1024.
281) Id, at 1045.

282) Id. at 1031, 1036, 1052.
283) Id. at 1037, 1052.

284) Id. at 1031, 1052.

285) Id. at 1048.
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A3A ARAALAY $GE B

© 2 Apotex= Smithklineo] FdE FE3AT= ZAHNA  H 3|
ol Wit A5 FHs AVG ¢ Aokl FAE T80 HY
(1 )Smithkline® Apotex?] IE=EAE A 2]
s PA FH7] WEel FABHo] FAFe L, (1)1} FAEH

2 ASE AL 5HVEE] S0y HE T 4 ol FIA Smith-

DA Azt ARA AHE AAE AL 2xws) 23 JA 2
3 BASGRAT, FalActe] fass] 9% 2o BN waE AL
AR5 )20

E}Olﬁé% mjis}—t— Aol sl AL Agse A7t Aok a9

3 A HA o] ARG HFo] H Age A 1
A A XH*H‘H goldxA-de =39  ZHol(monopoly leveraging)28d),
sk Hel ARR), e A7

H 8-S AEA7E A2 S3 2o wiEtd B9= Eeto 1 AR WY

E

Z4A) A (essential  facility

286) Id. at 1044.

287) Id. at 1008.

288) Robin Cooper Feldman, Defensive Leveraging in Antitrust, 87 George—
town L.J. 2079 (1999). Z<9 Hol= AZAwE S EFg 7|del 1 I& E
o] AFoE Ay fste AEste Ag ugith. ol A o] &(leveraging
theory)olgtx B},

289) MCI Communications Corp. v. American Telephone and Telegraph
Co., 708 F.2d 1081, 1132-1133 (7th Cir.), cert. denied, 464 U.S. 891
(1983).

290) Steven C. Salop & David T. Scheffman, Raising Rivals’ Costs,” 73
Am. Econ. Rev. 267 (1983); Sean P. Gates, op. cit, at 654-55. g =
A 71de] AR AANIE Ao aRRT v @ol A7)V Y5t BFA
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2 Ao o @ 19709e] IBM
Aol te SHFANASAA] A WERe F4E BMAE S
o

dolstr] g kEe] =22 oo #3 AoIAvk) EF AT&TAL

d ARFEY L2020 oste] A BT £ Akl
A FaF FES AAYT o5 AMdoA AT&TARE RHY 979 4A
g FAFAY ARAZAAE AALe] el HEAZTE DA HAS E S
e F4o] "old Folgtar FWstAnt. ey AreIyAde 1
FAS5 71Zbslal, MCIZF AT&TE LT7HE A3HES AT 7|
A . AAZ Sgo] A wEM AT&TY A3H%e] ARE =333
Ae T AS SHIATL HAISFHTEED)

=] Arle AT ] Hole HMFAQ MR A2z 8
Aol P A F= AFANA 7199 AGTFERE st ANAEA
o] &4S FHIEE BEAA G20 AP AS dFg Aol o
oS &3l Uth26) Zdle FHA A oA HHEH Fud B

AAXE o4 £ U™, 2R HEASEH AETAE a9E V)

291) James J. Anton & Dennis A. Yao, op. cit., 247.

292)  United States v. American Telephone and Telegraph Co., 552
F.Supp. 226 (D. D.C. 1982).

293) MCI, 708 F.2d at 1133.

204) E79 Ho|Eo w3 BAHAHEL Robert H. Bork, The Antitrust Paradox:
A Policy at War With Itself pp. 372-375 (2d ed. 1993)(5371¥4L 4
AIGoZRE 54 oo MEE 5T 4 U1, FH AFoZHE] HAHH=
o FAHA Bu FH AFOERH IAS O H5F FE goku FFATh);
Richard Posner, Antitrust Law: An Economic Perspective, pp. 171-174
(1976) (M ELd &3, 53] 7HL77h A28 A 533E At ol&HE ASE
AgdHola, 2RE ol &3HTE FHAE F/H4 oldEs A& F Jvkar FAdT).

295) Roger D. Blair & Amanda K. Esquibel, Some Remarks on Monopoly
Leveraging, 40 Antitrust Bull. 371, 395 (1995).

296) Eastman Kodak Co. v. Image Technical Services, Inc., 504 U.S. 451,
480-81 (1992) (M Y&, Times-Picayune Publishing Co. v. United States,
345 U.S. 594, 611 (1953)##H & A&3EA, % oW st 24le shte]
Agel el AujA 2 9E G2 Aoz Al Jd8 A G835 F5ol
=, 599, ALd e 994 57 22 AdFoln HAHA FHS Bl g5

B
o
&
32
9
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Tolg FAE At Hol7t olgA AMSHEAE AW A
(defensive leveraging)o]&o] AAH 1 Jqtt200 Wojd Hols= 53
HEYA RS Aldste el lojA, A FEFo =+
alat7] 98t AREE & AeH W HFEY xS 53] a7FQ
Wojz Hojgdo] & & Uk AwA UEYAE =3 I TS AA
FEol tiste] MolstAY HAS 7| 539 HAS WA 9o
o Hol& AREstHIl & & Utk oA St FFRoFANA £
o] I FFY AAU7IEoY BGES AT &
A B FAE HlA 2 A A AYE ol kst BT
2 27 AZIET29 g o= E3 7o) @A HkA] Al
27199 FEFS s3dS Waletr] st AR AbA
A& 3 Z(interfaces) & AAATTHAE, ERsiAl #Ale] AZAHE S
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gL
fr
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Ir
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s

=
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i
)
=
[Jl

AhAgez Holste Zlolth. 53] oo 53] ZA17F H W&
FAH AAAE TS BAAY g4 o] Hadtes Aoy 59
A #go] FE AFHA FAMLE REAMI}E oy} FEAHo

2
A I 7Hede FRAAAM AMF 71he] B9 /\17%01]/\191 %
AolX A&si sefstr] HAsted AsiA= =
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In re Microsoft Corp. Antitrust LitigationA}7d3000]4 — HYL
Microsoft®] 397} MHHI Sune A2 fukd 4 9dtdh= Sun

3w LS FESor e dol wAY F Jdvki #AA ST United
States v. Griffith, 334 US. 100 (1M4N(FELE A2EAd 584 JgTd2 4
F% WTE 1 YL JABEANFOE AT 5 ATk WASHAL).

207) Wol# Hole HHATL A F Hole)
oler Aze AAAl oshe] Nz EHAZC] FAH
Aol T},

298) Robin Cooper Feldman, Defensive Leveraging in Antitrust, 87 George—
town L.J. 2079, 2093-94 (1999).

299) Carl Shapiro, FTC Deputy Assistant Attorney General, Before the
American Law Institute and American Bar Association, Antitrust in
Network Industries, at 11 (1996.3.7).

300) 2002-2 Trade Cas. (CCH) 173,910 (D. Md. 2002).
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A
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A3 AFARRA) ZIH WAre) NF

)

€ TAZE Sun Microsystem®] 7FAEAIHE s7betdh AW
S Microsoft7} (i)Sun® =8 Java-class librariesol] W3+ F
FA (i) (ZE2o] Windowset #2 7w AAS] FE=o
=& g3ty F=) Javad] Ado] o] Javael Native Interface

A QPstA e AF  (iii)Java developer tools®} virtual machine
Microsoft =729 ZF3stA 3= Walex WS 339, (wv)7iEA
] “remote method invocation”© 2 &2 L#e] class libraries
of B} §olstAl HIskA FotA Walgk B9 L (v)7REAEAA Mic-
rosofte} AZAFo]l MgH 27159 JavaBd AES  cross—platform
o2 UEE 3 P9 o= MUY A2xd fvtE<= vt P9l F
AbStRthe A7 SRSl Btk HAe B3 Microsoftd] 53
7F Sune] Java Z#E°] Microsoft®d NET Zd3E%

Java Z¥Fo] FLT BAAYN “WHE, AHWtE,
ZAFANA AR 7] wWEel, Boh LW V)ZHEt AR H anE s1E
F Joa BAtE2) WYL Sundl oHIA fAHH
g, o]Ae] <9JstH  MicrosoftE “Windows XPet Internet Explorer
£ X33t EE NETS X&3sla A+ AFol Sund 71 9
Java runtime 73S 2" JFE B} T30)

I Hol &/l%E In re Microsoft Corp. Antitrust Litigation304)
oA, HAL P9 “Id4dH](essential facility)” % “ZHol dH
247 Aol B3t MicrosoftE 18t A AS d7ietdnt. dis
< Microsoft7} (i) #A4le H2E 4 A= Windows =JAA S %
AtAe digh A=Y HIEs AR, A 2 AADAFHL (i) 59
LZEANEAEASOs)NA SE=Z2ag e QEFHoo|~Y 7o) &

B ARE FAL W7t AT FHSAT

S T = A VR

o

301) Id. at 95,409 ~95410.

302) Id. at 95411.

303) Id.

304) 274 F.Supp. 2d 743 (D. Md. 2003).
305) Id. at 744.
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Ve Az Asid A7

al Al 2}
A T Y P2 AZEO] Y FEHIF ol ALHZR] Al
< E378H7] wiZell, Microsoftl Al HH “Fa3” FERE FAe=
As 878 AL “Brbssa’a 248t AAZYASRHES)
A sdo] RS AASEA, WYL 23 F79 A8 E7He
A LAz EY ] JNEE Y S “AlFS(strangulate)” ASE Bkt

H & fage] AeduFgol M FAEZME FAHAE dou,
Hee I A7 F8AYA o, § diE°] Microsoft7t “SYHAZE
Aol ALAZANA SELZE ] MTAFAAM S FAd BFHQ
ojuf qHIAE AFSAR = As dSsHA HatAvkar 24 skt

WAL w3 Berkey Photo Inc. v. Eastman Kodak Co.#Z309)
Aol Weeziy AdHE ‘=3 #W A (monopoly leveraging)”H
= “A29] AlAdA dAe ke f¥8Ao] U&= =HH(actual or threat-
ened monopoly)& UF8HA il @A FHarp A29] A FelM FA
’de]l o] H(competitive advantage) s L AE FIHIFoZH" FTH
2 g Ae Gy FH€4Y FRoE EAGAE Fevhal #E5HA
HAL HZo ‘=3 A Ao EAY =244 HFEA
A A gevhe S SSRGS mEb HAde A2 Al A
o] MY A2xHurE FHetEY, dive ‘S5HIFANEY 535 2

i)

w

S
2
of
)
o

olN

306) HES “Microsoft7} ddRlE FATE FAHE 7es ML AlFNA
AHA SHE FAFoZN AUy A2RE YRS E AMdd T B, o]
Aol A= Microsofte] F3o] A58o] Jtia XY Id, at 745.

307) Id. at 744.

308) Id.

309) 603 F.2d 263 (2d Cir. 1979).

310) In re Microsoft Corp. Antitrust Litigation, 274 F.Supp. 2d 747.

311) Verizon Communs v. Law Offices of Curtis V. Trinko, LLP, 124 S.Ct.
872, 833 n.4 (2004).

93



A 3% ARARA] G Pape] 7]

FN

25 THSe AL HojoR Ity HSIGs) darvt a9A §hA @
a5 g AFRks FAEReER HAS Microsofts 9%
A ES 58Ut

3. 97 - e S g% AAALAY YA}

A AQLABAZE A -8 5
ste Agolth. oA A HAAAZ S
118 AY ARARAS THae ®
g AR dakel B 2ES T dael ohd AEel ARG
= BF 55 & F dth

Beckson Marien, Inc. v. NFM, IncAFd3149]A  Beckson=
NFMel g S3HAATE 193, NFMS 5oz 53jo uigt
I AT} Z]E/‘é“’] AL AY gAH AolRQe W Becksono] FaET=

AL UHste 535 FHAIFLEZN AR A2xE fvtetdtta 3 st
= HEAE Xﬂ 718 Atk A el EAFTE Mg Foll, NFMY
R HANGL a7t fIASS olFE UA&SHAANE, Beckson®] °F4
FANH A e 1 537t Fa&7F ol #AIgE & NFMY =
AT AT AT g FABEAH S ALttt e3P de A
W o] NFMo] 1 535 F&fistA] FUthe o]follA F4adSs <l
|3 AL FAEsAT BN, O 587t FaTE okdeal 3 A
HA9 #AZAS HESHTN6 HEEHRA(the remand)2 Fa49 A
Hell e N2 H24S BaA7] Wi, FHLS NFM] “S31FA
WA RS TR8LT)

312) In re Microsoft, at 274 F.Supp. 2d 747

) 1A WAe AR LARA, A2} AUACL BALELIEA o}l
Bu4 mE 840 9t S99 A2AYL FHSEY) B BAL WANH

ol AF AT Id. n. 7.
314) 292 F.3d 718 (Fed. Cir. 2002)
315) 1d. at 722.

316) 1d. at 728,
317) Id.
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Monsanto Co. v. McFarlingAFz13180| A, AWrE3|HAdL w83
oAl “MonsantoAle] E3 /4] BEWHE=T Roundup Readyz}
FEAANA AT ZAZNA AHIT FAE AHRSHA] REERT FA4
7P S WAt McFarling MonsantoZ}  AFAF]  Hl &
A Al HFAHEAE Roundup Ready WFSAE “Zr=Afujollwt A}
FTAHFE O 2= ALEEA] RVIRT oFEStE A%S HEFE 87
A ZMErE shdtal FAs T2 McHarling©l
, ol#g Ag2 Roundup Ready FAHe] HZS Fuj(7]&

1 o]F9] AEF Roundup Ready F#e] o (7193
TAEE U= st 7YErga sk
W3 YL McFarling® Monsanto?]  Algke] sk AA7F A
of A% '4?‘% Monsanto®] HsfjaxEeoll thg SsjAgE&e] &

2 7 s Aol st ALY AP JEskh
. MCFarlingol A zAe Ade dFE X3 ol 7lx9
T FART A8 F A=
McFarling®] Monsanto®] #}o]A 27} McFarlingol| Al &&j ol
up Readyd] A ZAE Fojsle2 7403tA Fghs ApadbAd o] 9)s)
A Fdve= AS dFsT FHAL &3 535 W AHpatentholder)
= goldz=AdAReA gold2d ESE de d8E AT F glue
e AREETaL A SRl ofygtal £ olH e AFBE <
Rek320 WAL Monsanto®] 537} ZEvo] olygt FAtol|71A]
o ®Bk7] wiioel, 2 AR8AIEe] Monsantod S3AY HAAW
}
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318) 302 F.3d 1291 (Fed. Cir. 2002).

319) Id. at 1293.

320) Id. at 1298.

321) 1d. at 1297.

322) Id. at 1298.

323) Mallinckrodt, Inc. v. Medipart, Inc., 976 F.2d 700 (Fed. Cir.1992).
324) 302 F.3d at 1298.

325) Id. at 1298 ~1299.
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Independent Ink, Inc. v. Trident, IncAFA320A, HPis= I
37 55 MR dAd=E Aot Zo] Hujsk L A

¥ @
e FRRna Fgsdn. Ane Jurt e FF A%
=
=

Jac USA, Inc. v. Precision Coated ProductsAt328)o]A — ]
HAL  Precision Coated Products(PCP)7}  “Al0373  FH< A}
2S5 PCPEREY F = HALHOo|=Z(two-liner transfer tape)? Twj
of EAHoz 79B7SA ' E Jace] Aol Wi, PCPel gk k2
A4S ARSI V19 A2 (form)lA AAE = U= Rk
< s 7R MY Mo AMREHE FE AEHO|ZY Alxdvt
Solth330 WAL 79&7] HF9 #4E Dawson Chemical Co. v.
Rohm & Haas CoAFzd33Doxe]  Axioid < AAZRE A2
o o] #H “551;‘47\}% I ARgo] Mt H+e JEFL4F (nonstaple

“Z 9 AFE (staple goods)# :rL“H
77

2t E3534S A3t 9k xﬂi
H AEela S FAoldol e Aol AAY gle FEFoleka H st
A Els = W ANNERdDE &
3 dx}ow :14 55 dy AU Ad=2A, FFL J%Sﬂ BN A ERAL
Z 34t} 334
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326) 210 F.Supp. 2d 1155 (C.D. Cal. 2002).

327) 1d. at 1167.

328) No. 00 C 3780, 2003 U.S. Dist. LEXIS 4782 (N.D. IIl. 2003.3.25).

329) Id. at *45~=#51.

330) Id. at =9.

331) 448 U.S. 176 (1980).

332) Jac, 2003 U.S. Dist. LEXIS 4782, at *45.

333) Id. at #47( Polysius Corp. v. Fuller Co., 709 F.Supp. 560, 576 (E.D.
Pa. 1989)ALS Q18313
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Jact, 2 =335 USC. § 27HdG)Y dg F4° /83 East-
man Kodak Co. v. Image Technical Services#d|3%)+= A7
o7 JFF8dFE e Dawson#dE EHRHOoE WAL F7
st A, 9 A wigr ofARAS FAAT Aozt FHSEA
th336) AWHPL PCPY Dawson®a| el A271Z=(d)ol] tHE &40
gattete F& AFEH|ZI} JEFQFFAA AR B AL EA Y
=Ao] AA EA5}7] Wi, DawsonZHe|o| ] o] HEFHAEX
Actsle AL EDositta |ASRATESD webx HAdS PCPY of
AAANHE 71738 Th3

Union Oil Co. of California (Unoca)AF71339) A1 3§ % H A}
(AL]))+= Unocals Zeglxyo}l 3-FAY=(the California Air Re-
ources Board: CARB))Y A& 71&d 7|Eo &3 #FAZAA
oF #dstd =43t 9 SRR FoE A LF FTCY ALE 7
751 A T340

FTCE Unocale] CARBe} 2tdA] ZFolAl 2 7]Etel F+dE 7]

=

At FASIHTE3M4D TS Unocal® 719397 ¢l
ot Ve AYEZA ZkS Aol Unocale 1 7

o
oF JRAGAES FUZ B ALE Sotel 1 SHUL

A
o,
DURRILY
o i

334) 1d, at *45 (Dawson, 488 U.S. at 201.).

335) 504 U.S. 451 (1992).

336) Jac, 2003 U.S. Dist. LEXIS 4782, at *46.

337) Id. at *46~%47.

338) Id. at *51.

339)  Docket No. 9305  (2003.11.25)(initial ~ decision),  www.ftc.gov/0s/2003
/11/031126unionoil.pdf.

340) Union Oil Co. of Cal, Docket No. 9305 (2003.3.4)(complaint), www.
ftc.gov/0s/2003/03unocalcmp.htm.

341) Id. at T 39, 41, 55.

342) Id. at 11 6, 9.
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7 5ol tigh FHe whele B9 wjitol] FadtEojoF gtk
= ZATE 7143 H38)

FAHAE CARB Axte d¥da9x wakbd Unocal’l CARB
o &S wX# gk P F3|A = Noerr-PenningtonH el <3}
Unocal> SHFAAYJCZRE WHAEHT AFS WG AlJe
Noerr-Pennington@ 2 2]= CARB”} Unocalol] AFY AHXo)] A3}
o 9JE3519 7] WiEo] =& CARBE AHAl9]l 3 o] A ASHS WA A
e As E57] Wi HEHA Feves daF HIAY FEES
72} 3} 3 o345

Unocale] 1 F&o ZHZA AAaFAA 7IvtE P94E stdv=

(ii)8FAHEC] Unocald A#F2 AEE F4H 7|ES F537] #3t
o a3t AEEAE 7] Ao Unocale] 53 Aol Hsled &kohA
AREY g HAsE 7 AYS AYJA AR Fol UATED oty
A ALJE 935 WA (1)o] ARAdA e AgAghe AHY i9le] A
#4971 wjEol Noerr-Pennington®H2]7} H&%A ¢3 (ii) Unocal
of = “YH(sham)” Abdel]l FAg Zlel7] W&o H7F A&
%1, (i) FTCH A5z YAste A71d Aol tisixe sHE

E A8 gt 59 T4 Ry

N 1o

¢

343) Union Oil Co. of Cal. v. Atl. Richfield Co., 208 F.3d 989, 1001-02
(Fed. Cir. 2000).

344) Union Oil Co. of Cal, Docket No. 9305 (2003.11.25)(initial decision),
www.ftc.gov/0s/2003/11/031126unionoil.pdf. at 34.

345) Id. at 42~43.

346) Id. at 60~64.

347) 1d. at 61~64.

348) 1Id. at 47~55.
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IGEN International, Inc v. Roche Diagnostics GmbHA}F71349
AA, AdsITdAHYELS IGENY EHUde  AAse a3 (electro-
chemiluminescence : ECL)®] &to]d2HAF8l  Roche Diagnostics

GmbH(Roche Diagnostics)ell T3t <£a|wiAd3 45, Roche Diag-

nostics®] AAFe] 3| Ale] o3+ IGEN®] wish ®HEx A4S xIs)
= B3GR FAA Noerr-Pennington o] <3 HIAS FfH

k= ol follA 712350

199739, IGEN¥® Roche Diagnostics7t®] Roche Diagnostics
o] IGEN#e] ol iz ool gk wmusp 2AErbgo] B3 4]
WAl al, IGEN©] Roche Diagnosticsoll thale]  AeFiurs o] F =
A A3 R(TEBD 2hY), 1998l 292 7]9<el  Laboratories  Serono
S.A. (Serono)”} IGEN¥ Roche Diagnostics %AS, ECL 7]4k
o] 7197} ApAbe] B E AsstAte o=, datdole
EdEdgzE  AAL3HTESD 199939, Roche Diagnostics®] A3
Abs &b Seronod 538E 5Sth o] AFA= A Serono
o] Sl adolA At HATE AIARE Seronod AE HsSHE
AL A¢HsEd A, Roche Diagnosticse ©]E Z93tF A9, IGENS
A -5 t.359)

20008  9€ol, Serono AlAY  Alge] 4AMA, IGENS Roche
Diagnosticsoll W3 NS, Roche Diagnostics®] A}3JAbe] 2]
Serono5& A& 4% °] Roche Diagnosticsoll <3+ E-3A Aoz}
FAS TR WASYTES 1o Wdt Roche Diagnostics

gl

| % @R FSAAT, AP

rlo rr ot

Noerr-Pennington™

349) 335 F.3d 303 (4th Cir. 2003).

350) Id. at 312.

351) Id.

352) Id.

353) Id. 2001 299, Seronod EFHIHiLEe AHEATE Roche Diagnostics
9] AFAl= IGENS Serono S8 e et Zto]dAE #&3he Fsl|Al o] S0zt
Id. at 312.

354) Id. at 307~308.
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I WHEe FFAHPH AZAS zke= Aolal Roche Diagnosticse 4
Z18t{ttar 228 YWHEHOB 20029 199, HjAY9SE Roche Diag-

nostics®]  AFZJALS]  SeronoE3 | AFNe] TAE T3t IGENY
et BEZAGAAN FASIATL Bk 36 wjAdwe IGENe| A <oF
Sulutgte o] H A v A (compensatory damage)d 49E# o] AW
Z w4 (punitive damage)= <174 3} t}.357

A3 gagdS A=53 JHs “AegHo=m FEF Al7IWol(prag-
matically sufficient time)” A7]1® A= Fa&7F oYzt dF
stH A, AW Yol  Roche Diagnostics®]  Noerr-Pennington™ 2
HeElol F4s A7 Aozt & AL Axo|tta & £3589 “Roche
Diagnosticsol] ©™ale] ®HZEZAH< AxlollA A7]® Serono 2%E& Roche
Diagnostics?7} &HA=2# o HQa7l gl=, Noerr-Pennington
WA 3t FAL TAAZIG 1 st AHEYAe] Noerr-Pennington
HAo] x71d & Qv AF7 ozt B Ao] XKootk AlAMS
Ret39 - A4 3] F Y HeEp7k B84
Agelel 22 AYd EIL HEHU= As dFsEA, BFE &
%ol & (deceitful) o] A FAIA EAY(underhanded) H =
Yét A (morally wrong) sttete, A#Ad A7 Ao" 3lo] oy
gt WA o] veE A= etk Al 33 Th.360)

=HAL  Noerr-Pennington' 2] 9
IGEN©] Serono®] E34&%0] FFol
goha Adstoksel asEE HedS IGEN©

|
= g &2 917} Sorenod AEA 542 AL T + U

o ow
oot
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4&,  Noerr-Pennington™ 2
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355) Id. at 310.

356) Id. at 307~308.

357) Id. at 308.

358) Id. at 311.

359) Id.

360) Id. (Baltimore Scrap Corp. v. David J. Joseph Co., 237 F.3d 39,
398~399. (4th Cir. 2001)< <183} t}

361) Id. at 312( Hosp. Bldg. Corp. v. Trustees of Rex Hosp., 791 F.2d
288, 293 (4th Cir.1986)& <1-&3tth.).
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AYE dS5sHA Edvan ZES o3 mabx A4es|garde
Roche Diagnostics7t &3 74 FTAIAT I 2 wjddde] 342
< WESIAT

4 ENDEE L ARVIE

(1) Ss{HeE82l &

I
AL}

2

E35 A& (patent misuse)d 2
B Aol 1:}.363) o] H a of <Js}d,

o
-

EEE[‘EEO?&
ox X
do fo o 2 @ >

2 <9 W (the equitable doctrine of unclean hands)
=2 J= A RE364) 23 F A &F AR BEALRo] A1 o)
o e oA &3] HEHo|skthn) EsAFEd g FHHY

ps| F2-go] Abgtd w7t x

N,
I

of
P
2
, 2
B
i

Ao W36, 1 g ola)A

19 9e wA 2o, A4 T8 A Aol FAdCRE v

363) ABA Section of Antitrust Law, Intellectual Property Misuse: Licensing
and Litigation (2000); Jere M. Webb and Lawrence A. Locke, Intellectual
Property  Misuse ' Developments In the Misuse Doctrine, 4 Harv. ].
L. & Tech. 257. Accord Mercoid Corp. v. Minneapolis—Honeywell Regulator
Co., 320 U.S. 680, 64 S.Ct. 278, 88 L.Ed. 396 (1944).

364) United States Gypsum Co. v. National Gypsum Co., 352 U.S. 457,
465, 77 S.Ct. 490, 1 L.Ed.2d 465 (1957).

365) Motion Picture Patents Co. v. Universal Film Manufacturing Co.,
243 U.S. 502, 37 S.Ct. 416, 61 LEd. 871 1917)(FA719] E3E EHIS
F3le] FAtT AMESE 219 goldzdd @838t Atdl); Eastman Kodak
Co. v. Image Technical Services, Inc., 504 U.S. 451, 461, 112 S.Ct. 2072,
119 L.Ed.2d 265 (1992).

366) Morton Salt Co. v. GS. Suppiger Co., 314 U.S. 488, 62 S.Ct. 402,
86 L.Ed. 363 (1942).

367) Id.
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H S Esdd8&3 Mufolut Sdol&y #vtae] fAMd = &7
stal, FE&REle S S99 Aotk a3l 5339 I ¥
£ 9= 539 wigAdY g dietd, 2 S0l SHFARA T
st Sud WAAAH E&RE oprlsteA ARE FEsty, F&E F
UTE36S) w7EA R 7)1 ET Y] AfddE SSAFEeEAMY A
SHAFAHARCEZA Y] RS AE td2H. o|d] FALH AR ] F
|HE SHFAHAR 71927 deiXE AR WA 2 727
g Fark oA 2 7I9EIE dasty] flste Tt AAE S 8
AbE Bt SRS A evtelgta A sa Qrhs) ol H g o
o], 55 A8 st WAL & Qxio] FasA wue
afadol thste] ZHXH Aolgte =97F AFEI vk 1980 thell Al
T3] AAE a0 B FIHAE 23S T8 Y7 U
AAstRom 23 S FA oA AMEEE A 2 FA7ES F&A
AoA AL&d F A& Ao, opF7HA A AS o EAE A+
shA] @ Skt372)

Mercoid Corp. v. Mid-ContinentAFo A, A=) )3k
23 B3 gt AAHS EAF3E Honeywelle 1 HAAAS I Alx

Hol] ALEE= S5 dlde] ofd FA8 49 StUE Alxste dwste
ol AREStA T Mercoid 7F 93 AS whEo] #AwiskAl, 53 @A
Mid-Continent= 71934 a2 ALsAY. FAHYLS EAGE

363) AU, Mercoid Corp. v. Mid-Continent Investment Co., 320 U.S. 661,
64 S.Ct. 268, 88 L.Ed. 376 (1944).

369) Jefferson Parish Hospital District No. 2 v. Hyde, 466 U.S. 2, 19,
104 S.Ct. 1551, 80 L.Ed.2d 2 (1984).

370) Windsurfing International Inc. v. AMF, Inc, 782 F2d 995 (Fed.
Cir. 1986), cert. denied, 477 US. 905, 106 S.Ct. 3275, 91 L.Ed.2d
565 (1986).

371) USM Corp. v. SPS Technologies, Inc, 694 F.2d 505 511 (7th Cir.
1982).

372) E31AGE9 Helol #AS nixwHd HeElY ZEo BeAME, olwA, “5IHA
W&ol #3 w=o] #HEY -FEe Aot REY AA- 7, AE9HE A4 A%,
3~74, 2004.
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g ARAY, APUEAE olF wEATI AguEae
Pge EU4E 1 WS 4§t ¥ AgE 55 ol ok
49 ATE SH2 BAFY] Aste SHAL AT £ UeS AL
sto] BAlstel STh'T Shn EHVGEOR AFSHATEA o] ALl
A BsEEsHest 24 gEda, 93t ol wdse] 1952
Say A1z Yee ASAn Az BFe AFAA D
FAe ghwelaa FHL, (OFS AFEHANA A8HI A5 5
83 AxE AFHA ge FRo $ES Bhste e s1H 3

=]

T |
(contributory infringement)E T3ttt FA43H, (d)dNA
49 HIE FASAY. S3HAE o
o] Afole FAZF AFHAY GES

Hete e A @FHDL PAAU AdRaAAAA WartE A
WYL o] %3S Dawson Chemical Co. v. Rohm and Haas Co.
AR N AL o Adel Sde W APAEE Az
AHgste Aaje] B3 Aotk AuIGo] HolA, BB Ause
Soll st 2 Ao AEA AASES ThestA skt Al
SAAAE 53wA &2 getefFe] el BE FujAECA 2

N

S A = O

]

ol *  of

X
kv
>

e 34 A8 AL 2
3

=l
F94 gERE AT 2o FUD HAFEL Jush HRE

373) Mercoid Corp. v. Mid-Continent, Investment Co., 320 U.S. 661, 64
S.Ct. 268, 83 L.Ed. 376 (1944).

374) Id. at 664.

375) Patent Act of 1952, 35 U.S.C.A. §271.

376) 448 U.S. 176, 100 S.Ct. 2601, 65 L.Ed.2d 696 (1930).
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A 53 of oete] HEHA i, ZZFAA st 9
stA 2 4 Aok 53FA ¢ E5AEE A&EHe Ao dig v
2 F8S ddtd AANY FJHE 873 WindsurfingFHE37) o) A
o} & AHAH ZAAS EUrh 1988d6 o= 5 AIERADE
oAl g W iR 6)F FUhste, 53d9 AAls oy SRt
= AEY Al E gl wetA 2 S @A 2 AAls oy #ert
ZHA0Z BilE O EdAoY EFWE AEY AlgoH AR HS
HEsta A Fud, & 559 goldid ey e 534
FEY WiFE 2HoE e ATS S3AEEo] ofYgtal 3o &
S @AE HE 3SR

AA 71987 AR dE F& FHo] A AAWME S dF
stojobnt Thssithe A wHetth 12y EEHAY] oW #dE =
HAaAHe 71987193 S HA A= Fd. Jefferson Parish¥tH
o] s BRI 71 AE AFCA 7193 AES FelA
A Zastzld S8 s AR S weles FARsite Aol

o319 o] FH 7} AHA A 7 GE77E Aol o Ast ALFHAS
= Aot zgld FAE EFY A1R(G)

< AAE W, SAEE] TE

o AT BRG] &3 7S FHAshkeA AR #ete] A7|EG

sl 7hed g2 1 x¥o] T3E W xrt F8ReE FHEA

Heoll ojste] HEH= AFAMY ZE3 F@eE e AeE Q)

jus)

377) Windsurfing International Inc. v. AMF, Inc, 782 F.2d 99 (Fed. Cir.
1986), cert. denied, 477 U.S. 905, 106 S.Ct. 3275, 91 L.Ed.2d 565 (1986).

378) The Patent Misuse Reform Act, P.L. 100-703, 102 Stat. 4676, codified
in 35 U.S.C.A. §271(d)(5).

379) Jefferson Parish Hospital District No. 2 v. Hyde, 466 US. 2, 19,
104 S.Ct. 1551, 80 L.Ed.2d 2 (1984).

104



A3A ARARA G A}

g3ttt 15 F Al&=Ee dHEHA FA ok gk
oew 38002} T2 AHANHE H7d}
A ATE AMERe R JAFHe AR F7 o, 5‘513] ”EO]‘/}

=7}

TN
o

flo

i

o

.

(o,

N
-

oo T ol rr oE

gl
to go g o

T daEA Fenss)

=@ Scheiber v. Dolby Labs, IncAFA38IA —A|75

< AU A] Brulotte v. ThysAzIssdS 1-83FHA,

g AR AEAE s EetuM A 2EF 2EH 212 554

FHE FEEH FAGE WS Fua FAISHATES) Scheiber
HOARTIEDG) sty SddE Fel FAEHe AEA

3w
=)

A
Dl TA=
=z

o Ho o

1}
A=

7 T} 386)
= eA Fefigel dE Fiwk AFetal 9lal Sche-
olFAFTZ AolA Haade AVIF Aol okY

I AN
iber= T—L]-O]{\ji | oF&
GgRol AANA Polzsl ol suse =

2" (ii)Dolby ]

380) United States v. Loew’s Inc., 371 U.S. 38 83 S. Ct. 97, 9 LEdZ2d
11 (1962).

381) Walker Process Equipment, Inc. v. Food Machinery and Chemical
Corp., 382 U.S. 172, 86 S.Ct. 347, 15 L.Ed.2d 247 (1965).

382) ABA Antitrust Section, Antitrust Law Developments 832 (3d ed.
1992). wl= AAAAZ §2.2

383) 293 F.3d 1014 (7th Cir. 2002), cert. denied, 123 S. Ct. 853 (2003).

384) 379 U.S. 29 (1964).

385) 293 F.3d at 1016~1019.

386) 35 U.S.C. §271(d)(B) (2000)(“F&el wet EAA7E goldzv #Amrt =
o2 B B8y Ssl4E paAddN AN /1 A9 oy,
S99 Boldrt BHAES BB OE 559 A5y de 4E FE 27
oz g Rd J)zse] SsAdEe] FHS S AL FAF.

ru[o
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Bayer AG v. Housey Pharmaceuticals, IncA}732)eA wHY
2 vt 5371 JPEJFssive 1A S F3 AN 534
Gl oA FHE C%“]jjrﬁg 583t Bayer= Housey7}
(i)4 71A 539 HsRloddd EA4 &= dFolv &35 g 2<¢
Bl 27skal, (ii)Houseye] d7woz /e oofEe] dAvE
AR 539 2¥Fe 2EEE {5, (ii)Eke] A=A A7 Housey 2
£3589 FaAdel gt ALE SATOEN, dd oA B YA S

Artets W #g 4 74 55 E FEetd vt F4s AT
HAL Bayerd A WA F&F4E, & goldzAAE] YoFE
o] Fofjo] 71%x3%t ZHE] 2HH o] HouseyZHFH goldxd 539 7}

g AAFE B Ao Foolded FYGATE 2AZ AHsH
MASAT A £ Bayerrt “Tgo] Wt nyh AR ThE

387) 293 F.3d at 1019.

388) Id. at 1019~1020.

389) Id. at 1021 ~1023.

390) Id. at 1021~1022.

391) Id. at 1022. Robert J. Hoerner, The Decline (and Fall?) of the Patent
Misuse Doctrine in the Federal Circuit, 69 Antutrust L.J. 669 (2002).

392) Civ. A. No. 01-148-SLR, 2002 U.S. Dist. LEXIS 21061 (D.Del. 2002).
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Orion Electric Co. v. Funai Electric CoAFA3DA 7148 H
AgA o] AEYAR Orione o] AFol gk S3dA FAA Funai
7k, Orionoll Al 21 E38He] d7|A el dEE a7 2N 533
G839ty =359 2 H71A el 2= VCR, VCR/TV, VCR
H 5 "aWiA Ax - Avjst=d Bosthal st Funai®] 53
ZEskar JYATEIR HMPL ANIER(DG)E AE3HEA, Orion
AdE& AT Funaizk #AAGANAN AZAES BF3 AS
dSstoor st #AASHRT. HIE Orione FunaiZb 2E VCRY

E9} BE TV/VTRY S0HAEES A %x3ta, VCR F4Y9 Az
o] BEAHR 53ES VAL dval FAESAAT, MYe Orion
AEZE FunaiZl FEAFNA AZAAME S Be5 Q)

o

3t AME S
O 23 77 "4 X3va BHdnks pde 5o Had

393) Id. at * 10.

394) 395 US. 653 (1969) (ol d=AAEolA eldzd 539 fFaAs FAMA
R es gAse groldadnte] FHE7HY).

395) 2002 U.S. Dist. LEXIS 21061, at *20.

396) Id at *6 n.2.

397) No. 01 CV 3501, 2002 U.S. Dist. LEXIS 3928 (S.D.N.Y. 2002).

398) Id. at *17~18.

399) Id at *18~19.
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2t ARARGY Bisk FHA Fov], BN WEE A
g2 QFdeln, dae BAANFRA SHIF K AFF ¥
A, e 2 SRR Astel SR AL AT &
& FHetelol FTh m AFSATH0)

Orion® Funai®] AAtel 53¢ welo] w8 €7 Uy won 7
ARAL, WAL Funaisl FF& WA HHe gon, AN *
7 AQSA B A Gk ARAE WAL S de AL 5

3 A HA Foln EF A W= HYol AAHT WA EA0
o3 Hth40D Orione Funai®]l AlZAwES 534 AA|7F ofY
g 2 EFHAY HF(claim)ol A FASG 7] wWEd, HALS

Orion°] E3AEES BE 245 FASA EJthxr H3, Funaig

= =
gt HYL Oriono] TAAF #3 I
& |

= FeHos SH43d A3 A

R s

==

A8} A o403

Bernhardt LLC v. Collezione FEuropa USA, Inc.AFz140de) A,
HAL FAZEFY AxAQD Az #4435 S5 A
712}st (et 7kl g YARIE
2 ALt HES ‘SUFE
A" W72 55 Aol FJAYEIIEeA WEw e dFo|tt
TIHY A E QAL T}HA0)

o
filo
N
il oX
_?L
£

400) Id. at *19~20.

401) Id. at *21.

402) 1Id. at *22.

403) Id. at = 21. °]¢F & FHAE Von Essen, Inc. v. Marnac, Inc., Civ. A.
No. 3:00-MC-73-L, 2002 U.S. Dist. LEXIS 34 (N/D/ Tex. 2002)(53#A
A A 44s FFoZHE AFdH SulEdoly 2EHY 5%E AFIIEE ¢ A
ARGE X3, EEFEY Hele SAAAA AFAY BAANHS ALE
TAE AFsA Zoha AAEASH).

404) No. Civ. 101CV00957, 2002 U.S. Dist. LEXIS 13832 (M.D.N.C. 2002).

405) Id. at *7 (B. Braun Med, Inc. v. Abbott Labs., 124 F.3d 1419, 1427
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Lockformer Co. v. PPG IndustriesAbz1406)0] A XWH AL
Lockformer®} TruSeal7} AlZAAH|Ee] &A5 FHE F A= FH
£ A5 Fds vetA Zetdthal BAstHA, F79Y S AEE
o AH=3Z 3o I HAH FAEAY #HZAS PPGAA &3
040D o] AL "HHAFETAIG FAetE 7IYEZrolA, Lockformer
o] AZAA RL-503% 717419 AH4-o] PPGY 535 Hstds=Ad &
St BEAoA @A FT Lockformer= (1)AAFS]  Z]AIARE-©] PPG
o] E5E HafistA &t (i) 53 FRoAY JAEIssithe
AEE Fte &F ATIEAT old et PPGe FJIBETFEAEH
g A
o

a4 B3 Ee ATl #sled REF FHRES FEte v T
A THAB) o] o5t PPGE AT AZAASAA EH [
H-=(insulated glass wunits: IGUs)ol W3 E3E oldLsta
e frelE TS B Atel goldsadEed U e 2
dElE FHsATh9 HYE 35 USC $21UdEE A-&3HHA,
S8 AT (1)53859 gold2E HESIAY Sdgoldse BHAA

= A% 23 ()58 DA 2ol A
S BEe] BAAGNA A
BT A s cha

2HH AEFES =S 273
2y #Aujrl 2ol © Esdoly &
AfE s Hfstal Aot S5 Hd-gol
Lockformer$} TruSeal®] A]7=]8]5
WeHA, Hee 250 ‘5 3t
= AABHA ZEATE L A S AT Yo He
TruSeal®] Fsafol #gh FAFAAAHL, [

A916%. 531& FafistA] vk AASHHA, 1838 th4a12)

(Fed. Cir. 1997)& 1%

406) 264 F.Supp. 2d 622 (N.D. IIl. 2003).

407) 1d. at 629.

408) Id. at 624~625.

409) Id. at 626.

410) 1d. at 629.

411) Id.

412) Lockformer Co. v. PPG Indus, No. 99 C 6799, 2003 U.S. Dist. LEXIS
4520 (N.D. IIl. 2003.3.25).
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A3 AAATAY B YA 7E

2 MEAHEel "el

AzAA7E A oste] sEHe RIS dolA RS 24
St= Aol Az FAabel] st WA A28 (copyright

2]
misuse) {2l & AHEE F d=Ad BRH= &0l Utk HIE vx

AgEYe 1 P e ANFAAT IR 4§
#As ok F FauRe] BT, 2ol AZABA thate] 1
FAe 722 e BV AT, AZAIRL ORI & JuH P
ART thatel Wz} FEATA dtel 52 + AAW ALE 3
Arhan WzE GeHeE /4e AdEs Joha 2y B g
gol SAFAM AN A8 5 U WAL BRE 279
Sn AASY, o5 NARASE 1 AYRAse] FEHA G WA
52 48 5 Atk A4V EPU TAL SRS WF FF
S ARY AR BAH AN 22+ Yok AGBL EHAAH,
WAt AgE AGWEY A FAE 1 FUL A3 2

7 ge AEF ATS ATHA FoWA, FEF JAL )

dste] AAHLULh WEY HASWAS WE oJWF ADE o

=2
X

o

P4 ZAG Aol R, et 28 RS ] 98

da3slA "ok LasercombAbAo A, A=

o)
rlo

>
>
)
;Y
N
N
O
O
T
S

ARAL A etA LA AAAN AZEYAE JslE AL A5}
= =3 Az A 2AHHHAY ols FAAHeR fF3

413) United States v. Loew’s Inc, 371 US. 38, 44-51, 83 S. Ct. 97, 9
LEd2d 11 (1962); United States v. Paramount Pictures, Inc., 334
U.S. 131, 157-159, 68 S.Ct. 915, 92 L.Ed. 1260 (1948).

414) Lasercomb America, Inc. v. Reynolds, 911 F.2d 970 (4th Cir.1990);
Tamburo v. Calvin, 1995 WL 121539 (N.D.IID).

415) DSC Communications Corp. v. DGI Technologies, Inc, 81 F.J3d 597,
601 (5th Cir.1996).

416) Triad Systems Corp. v. Southeastern Express Co., 64 F.3d 1330 (9th
Cir1995); Data General Corp. v. Grumman Systems Support Corp., 36
F.3d 1147 (1st Cir.1994).
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In re Napster, Inc., Copyright Litigation4®e]A, 5719 Fx
2 HZGAFES Napstero]l tigh 2219l fAE FoF wjFolA HlEH
AZAA S diek 1o 2 YA Aol sk kA AS A AT

Napster= (i)¥as°] Aol H AHFHS AA HFA=EAA 9

(ii)¥aLE0°] Napsteroto] AHAQ] ol dzA ok s 2229
gAg g gAY o] &S Tt AFAEES stA=A oAF
#sted JRAl(discovery) & wi7hA] Hdo] FAIALH Y AAS HF
g AL AHIATAY HYL Napster7b AZAEE A™o #3 ¢
AR ANAIZE AEstEE, s gtoldadd YA Y Sohilagel &
g TES EAES AVEdur By O BFAAEES §&st it
HAE “SAE AESIY & v duEo] AT F Je WA= A7
o] AFE YAYE TS Foldxs AS BHAFe FAY) ‘1 FA
ol B3 AusY HALGSAFeRe Aol ZHFAR fnk=E
T A

o
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417) Lasercomb America, Inc. v. Reynolds, 911 F.2d 970, 979 (4th Cir.
1990).

418) 191 F.Supp. 2d 1087 (N.D. Cal. 2002).

419) Id. at 1092.

420) Id. at 1102.

421) Id.
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AAAdge] FREANAY BeEAL Ut YU FFHNA
AP H4E BAE AGAA7L PO nAHE AZUSHL
I =49 WANIA FAS FA57] Astel FrhstAEA" A Reta
% 271

RevA

[e)

okt W AZAGES A A Ve P A
A Z 012 o R} olUzl, AzPe Fgow TASY
HARERIA] o F7o]2kal sh gl thA20)

RIS I Rl

HYe T8]la VA Napster/b 9REZHE 53 glo]a 27| ok425)
o] S HAEFITA20 HAS MusicNeto] o)A 23fo| A Napster
E 200231 olAZAE 918l 54 AAGAELDZRE JfE o] dAEs
W= Aol Aol UAThA®) tjAle]l  Napstere  MusicNet 2 5-E] 7k
gold2E s a7HIAT WHdol 9sid, 200231, o=

)
s

Napster= 57 AFGAE T o= StUH(HE SdL2FAZRE T v

ZHA et JAEhHRREE gold~E F535E e MusicNet Al eFol]
o3t tl EL ZEEE AFSEE 27E Ao|UTHA0) HYLS LI
T Napster7} 2002.3.1.30] 74 golAA2E F5IF SHLS YA}

422) Id. at 1103.

423) Id.

424) 1Id.

425) 5 Y931E F Warner, BMG, EMI7} A&E 717 FAFEA3)AC] MusicNet=
FE Aot vigel B ol daFHA.

426) Id. at 1094.

427) MusicNetd] A& zta YA 23 AAE9 gLt F%42  Pressplay
£ B H3F Sony® UniversalS 233

428) Id. at 1106.

429) 1Id.

430) Id.

431) Id.
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WYL BlE  Napster= MusicNet7]- Sonyvo% Universal®] &<}l
9 BeldsE dow BAAAR doldsE AL & AW, Aol
o] 3 A “Napster%:— MusicNet®] 77} ofugt MusicNet = 5 E vt
F4&S BE=T . BG4

gae Xi&?ﬂ‘#%d%% #eshy] AsiME FHEQ Sl Ba
Jon Tk WAL "EAE PEAY Anse gAgLty wF
& 94—8}04 TS AYSHEL, FA ZAAENA AuEe] dAE

ol e dHeF MusicNetE ©]&3tetal GdF o= 9 F3lTHA,
AAAET ARA olHsE ARAANE AL ANFUA, EML
BMG % Warner7} MusicNet®] @& tigh FAlo HHPHo=z #
QA ek Aol el AT

b Anse gL gezel A30e] A4ATES
19 SATAIIE AIEA A4s Ansg
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432) Id. at 1107.

433) Id.

434) Id.

435) Id. at 1109. Video Pipeline, Inc. v. Buena Vista Home Entertainment,
Inc, 192 FSupp. 2d 321 (DN.J. 20021, HYL Video Pipeline©] Buena
VistaZ} Al718 AZARAs AL A Aadge] FHS 3 AS 7|45 An.
< NapsterAbd& JHAITHS 2738 Aol “IZHG3|ALE] 2e A=A %ng
of gk o] E3E AloloerE o] Ay vh2uy Hkth Id. at 1109. 4
do] ®B7lo= “o] AFzd& Buena VistaZl FARARZE Akl A T=alA AsFAQA =
dAE Aol Gt BoHY vro| ofF WA AR P FAR AT A
o] olyth” Id

436) 191 F.Supp. 2d at 11009.

437) Id. at 1109.

a
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A 37 AFAEL] FIFS YA JE
5 ¥t S5 AT FAA Y E5HF A5 E
AR A FEAAtet BANME B EFAAEC] 5HHES
ZTEog IYABlE EFNPEE /‘a]/\](patent pool), EAFZTHAHFT

(patent cross licensing) T3 #HA EFAHS o] ZHFAIHA

wAE =71 g,

AEd 19959 0= AYANDE AFARY Fol AL Faod 7]

dol A5G & At B&AL WAHOR AP olRe B &AL

AgES 2R Fole] 2ulAdA AL F 4 ATBY olrha

ME AQBADL AAARDoRRE ] N5 e FAHOZ S
Y

N

Th439) o] 9} FrAlsHAl
Bfo] wiEbAT L “Blol N AaAA Y] A
AA ARG ol d iR ztel] o FAFAZREH HIFORA

AARAAE FEE FE FAS I FAG F2 ol H2T

A A FAT F Avkar AFsEa Jrh40
19979 o] WEF SHIATS AGE 53Z dte AVHE
EABta o] FE5o] B AAY vHE BHEste 42

=93tE 67}A] Business Review LettersE 27hgk up glch 44D

438) § 2.3.

439) Id.

440) Id.

441) Letter from Joel I Klein, Acting Assistant Attorney General, Anti-
trust Division, Department of Justice, Letter to Garrard R. Beeney,
Esq. (1997.6.26), at: http://www.usdoj.gov/atr/public/busreview/1170.htm.
(MPEG E3Z¢] 33 A3b); Letter from Joel I Klein, Acting Assistant
Attorney  General, Antitrust  Division, Department of  Justice, Letter
to Garrard R. DBeeney, Esq. (1998.12.16), at: http://www.usdoj.gov/ atr/
public/busreview/2121.htm.  (Philips DVD §3]&0o] &3 A3h); Joel 1 Klein,
Acting  Assistant  Attorney  General, Antitrust Division, Department of
Justice, Letter to Carey R. Ramos, Esq. (19996.10), at: http// www.
usdoj.gov/atr/public/busreview,/2485.htm(Hitachi DVDE3&] & B3 A3h);
Letters from Charles A. James, Assistant Attorney  General, Antitrust
Division, Department of Justice, Letter to Ky P. Ewing, Esq. (2002.11.12),
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9 3G Platformsol #3 »A7 71&S 42 hxs
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directors)’} “Z &3 ol
Z71 A #S HAFE Tdsta, (i) ol #ElAH(Licensing

Administrator)7} 43 2holHA 7w #F AFE AAR ol

at:  http//www.usdoi.gov/atr/public/busreview/200455.  htm ; Dept of  Jus-
tice, Antitrust  Div,, Business Review Letter  regarding 3G Patent
Platform Partnership (2002.11.12), www.usdoj.gov/atr/public/ busre—

view/200455.htm.; U.S. Dept of Justice, Business Review Letter to
American  Welding  Society  (2002.10.7)(robotic ~ welding  cellsE TA43=
AR5 Gz rtedol B FFREES AYste <tel gt S-dFAYute R
A& oA} £S5 EAEYEU),  www.usdoj.gov/atr/public/busreview/200310.
htm.

442) 1d. at 3.

443) 1d. at 6.
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2247 R PEeAY AAE REEE AFeAs Gtk
= 04 ) ERF VIdE0] 44 SAHeRE FgoldaE sAA,
aRAELS  #FFAHManagement Company)¥0)E  F3ste, 5337}
Cal =HE Ndel 7 AR wS, 2 AR A
FxAE 2 BY 5 4 FEAAA 3FE Ve

= =4
7 EFHETIAe AR 3GERFA LA 53519 ol
A
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=
w

D
i

A4 DalE 7S AQJA AgHe FBole 2HES wFAT HEH= ‘S
Ue] 3GxET# A" 5 5352, THEFTZ4(the Platform

444) Td. at 4~5.

445) B 3AE dutAE A (Common  Administrator) € H7FAE 271 BH(ESP)&
Batd A3 EES Hrbsta 275l 579 3GRFE T A= shuel E4HR1A
*435t7] fetd AErtES 1837 A% #HS FAHFE Aozt ok Id at 6. 3

71E 93t AFTH 24 53 sl ESPe 2448 33T ES 253 “FHuy

gt AAAE, EHAAE 2 AMFY HUMAE 9 ol JHsde] MAEE" 3¢

o] FpsE s dHde AAE Aol @k Id at 6 n. 29 o]
A E2RHE7IGe] otdEt At FUkAE A R4S AFE Aol Tk

446) ©] 22 ESP(Evaluation Service Provider)ol| Al o}aAE o o|t}

447) Id. at 5.

448) Id. at 7.

449) Id. at 8~9.

450) Id. at 9.

451) Id. at 10.
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st &% ® (consent order)o] 8 &}l T}.456)
FTCY Alite =4S s, 53 dAZ 59T Aol F4l
A7b7F 7HE ==o]l HAW Iy FTCY &%E od #3¢9 S53&
o] ity Fa3 ZHFAFTHE olst=A HAF= oM mFRIE

452) Id.

453) Id. at 13.

454) 1d.

455) Id. at 13.

456) In re Summit Tech., Inc. & VISX, Inc., No. 928 (FTC 1998.3.24)
(complaint) at: http://www.ftc.gov/0s/1998/03/summit.cmp.htm (Summit
Complaint); In re Summit Tech., Inc. & VISX, Inc, No. 9286 (FTC
1998.8.21)(Agreement Containg Consent Order To Cease And Desist As
To Summit  Tech,, Inc.), at: http://www.ftc.gov/0s/1998/08/d09286suagr.
htm; In re Summit Tech, Inc. & VISX, Inc, No. 9286 (FTC 1998.8.21)
(Agreement Containg Consent Order To Cease And Desist As To
VISX, Inc.) at: http://www.ftc.gov/0s/1998/08/d09286viagr.htm.
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A3 AAATAY B YA 7E

o

ArLgE F33 F8F PluE AFTITSD FrjHe AU 584
o "lste] ARG ER $3Ho 2 A

v. Gemstar-TV  Guide International, Inc.A}

AR A, v WEEE Gemstar®}t TV Guide’t 721 AEL 3,

aAs Edsta, e S stefwdHd 20009 7€

A% ol trlade ewstdrtan o

= d9= Aol FAF 719 ES FRFEA
7195 A93r] fste wAdste ol ARTd SNAES 4s)
71 938td, Gemstar®} TV-Guidee QAT ALHAAAM MZ AAS=
Ae AdHog st F43 460
HERo] o3, Gemstar?t TV Guides TR FAZGHANAM
olle X &t HFTZHQ Fool ol2A & As <A A
o2 Foj7tal Al ALlEe 5359 HA, HlujERH, ﬂ'}‘“)ro]{ﬂi

Hﬂ

o 12
o
tilo

A ASFAEAD o] ostd, “BHebA  waEe] A 2 (Back-Up
Cross License)"= 24 “@Ho] Azl dA7A FHEHA %3}—7’— i
d TV Guide7} 1 93 Adldo=2A O JAHES LdasH7|=2 Hdgh
o’ BayEE go)idolm 462 “Gemstar?t TV Guider} 12749l
Faste 7o g A " UAA FrET463) o] E}O]*i*‘f
3 H7tAAES E3sta e, olAE TV GuideZb AB1=

NA AFT 4 Y' 2 B3 AHo|rhdes HEEE= grg;q]gg] °

oH
u:SZ:(o
2 e X

—_

457) Sheila F. Anthony, Antitrust And Intellectual Property Law: From
Adversaries To  Partners, 28 AIPLA  Quarterly Journal at 18~19.
(Winter 2000).

458)  No. 1:03CV00198 (D.D.C. 2003) (final judgment), www.usdoj.gov/atr
/cases/f200700/200731.htm.

459)  Id; No. 1:03CV00198 (D.D.C. 2003) (complaint), www.usdoj.gov/atr/
cases/f200700/200737.htm. at 19 3~4.

460) No. 1:03CV00198 (D.D.C. 2003)(complaint) at 19 29~30, 37~43.

461) 1d. at 97 31, 33~35.

462) 1d. at 1 34.

463) Id. at § 35.

464) 1d.
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ZEe AY BHE, AR7HES AfFHeE WH A s
National Macaroni Manufacturers AssnAtAolA, FICe 9X©
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(<3

REN2AL Fio] 308 YHPOEH, T3 AdY FHUSE
Aoz WY W WA o ke AgRAFEdon S5 A
A dojd $E Utk FEWIE WA Mg FrERY NEs:
AAHQ BEAS TFT 5 Aok THU BREFENE Buz AR
A7) DSt ANAAY A2LALE FAT 5 Aok BEAPEA
e BgFos A4 Aol tatel FHE SHAVYNLE Wl B A
o) FEAL2EA J5AT 15 FEOR WEL FHAY, W

465) 1d. at 19 44~55, 56~63.
466) Roger D. Blair & Jeffrey L. Harrison, Monopsony-Antitrust Law
and Economics, Princeton University Press, 1993.

467) 65 F.TC. 583 (1964), enforced, 345 F.2d 421 (7th Cir. 1965).
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G Atk olg® RS SN U FEYIE BAAL FE
=gy W, AFH A=do] At A3} TR SHFAN

HE op71gH

AA Y] AFolA Y Wole, 1 FHoly LT S PR Fe
gk, o]&4¥} Noerr-Pennington'eglol st FHFAHZA FJo=zH
H AAEd. &% didstr] A Fs=gd #AME T 8ol
ety aHER hREY 223 WAPAFLS SHFA =AU A
AEt. Gould v. Control Laser Corp. ARR4690 4, HAL E3
Aol thgk AFHES EEete @A AWsta, o7 5dH3 I
ARt AR e a3 @S FATE Aol JASATHAO
Accord Jones Knitting Corp. v. MorganAtdolAdes WHEee IT5F
WoldAS FHE ABSIAAR, 23] &AFRIEY EHS HolA Id
Eo] FHHCE AMS Fodte 8-S SASH U] Wl 1
Hetthal St ThAT) FFAHAA Aol MRl S5HA A #s FAE
AEstAY 53 3x A (Patent and Trademark Office: PTO)e| j
g AN E T 2 FFBEY FFolLlH o tEiXE HA7E 285 o
of gt}

ayu APHA e PAF XE FHAstHETL S JFo] o9iA
of & WHAE FAs=A oAFe o BEWsith dWeEIde a8
o] AT YR AAFo] Uohd AAAE Wolstr] 98t AF
SAA AZAT FAHS NoerrHelstol A WAHA i ZHFAY 9A¥t

468) Lemelson v. Bendix Corp., 621 F.Supp. 1122 (D.Del. 1985)(E3& A3
fagolr FEoF Wolate AL FHFAH o] okt of. In re CGircuit-
Breaker Litig.,, 984 F.supp. 1267(C.D. Cal. 1997)(ZAAS dusd 9
3 5 AE5S NoerrHgd osle] RIHAT).

469) 462 F.Supp. 685 (M.D. Fla. 1978).

470) Id. at 692.

471) 361 F.2d 451 (3rd Cir. 1966).

120



A3A ARAALAY $GE B

o] & 2 Qtf:= AL 7HEAHOE AAEIATHA whdo] BEAte] AE
S AF8EIE 7] WEd EFAANE AirE 1AL FFAIF AAA T 72
Foets AL 93] 389 dAFHE LFd XA ZEEF XA
o3t dlde fAHYES FHIEE AEe o F 7HA 9AY Aol
AN E et oy AL 9ffo] drAow HIHE A, 1
o} e Rz FE% HEEE o] BEEitAn

= AT g FAV AFFY HuEe] o3 FE gArEAd #H
dto] AZ]ETh AdubEQl ol BAE Ze, FEoz P9t HJueELe
=g e JAIAHPE HHdtedol ) WY 1So] 1 A4S ojdy)
FHLA7E otdet oW o]fFolx FYEA ARE FTEFoE HAAIT
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472) Rodime v. Seagate Technology, 174 F.3d 1294 (Fed. Cir. 1999). 9]
AR A, 9L Noerrd A= 7Hsdo]l iyt Aw st

473)  Coastal States Marketing v. Hunt, 694 F.2d 1358 (5th Cir. 1983).
a3y Cardtoons, L.C. v. Major League Baseball Players Assn., 208
F3d 88 (10th Cir. 2000)(en banc)(FHFAado] obd Ao FA3IAA
A28 9IS Noerrti2l 49 HEthao] opieta BAISHATh),

474) 219 F.3d 92 (2d Cir. 2000).

475) 1d.

476) AW  Accord Jones Knitting Corp. v. Morgan, 361 F.2d 451 (3rd Cir.
1966)(2&3r AL FAWEltt); Gould v. Control Laser Corp., 462 F.
Supp. 685 (M.D. Fla. 1978)(2=lgt A2 e dFstolA AHgdo ¢

17F FF Aol Fofxdd dist Pz FAHUGE TAE AASFA 2

7] W] FABAS H&3AT).
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In re Tamoxifen Citrate Antitrust LitigationA}z34m®e] A,
A& Zeneca®t Barr, T+ AIFIALEo] diE AWEHE FHSAZAQ]
Tamoxifen®] YRkejekE W gk QALZHA =2 78S [FA 817
A3l FRIFATE g5 HEE 25ES 748 28 2AH e o
43479 Barr7l Hatch-Waxman  Actoll 2] A3SFe] 198510 AY
553 F5A4L M (bioequivalent) YwkoleFE ol A zFoS 1A
tS W, Zenecat SHol 93 IAAEAES AHFATHAD Barre
199230 ALY AgolA, Zeneca® Tamoxifenol wWH3E E37}
7hestthal A5tk 1993 o,
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477) Lemelson v. Bendix Corp., 621 F.Supp. 1122 (D. Del. 1985).
478) 277 F.Supp. 2d 121 (ED.N.Y. 2003).

479) Id. at 123~124.

480) In re Tamoxifen, 277 F.Supp. 2d at 125.
481) Id.

482) 1d.

483) Id. at 123~124.

484) Id. at 136.
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Hpoh 4o 2 AL AFelM e FAY 277 2"
durojobE A ZXUAEC] Zenecad] 535 FASSHAY HARJIE
gle AdA HxHNL, dAz F4E Ase ‘2 At gl
of2}t Zenecad] 531 EA|olA HIZHAH. AL AES WHTHAS0

7. SR AE FRE AV R g

SsagsS Arste A2 F3] doFemnt FFE FAE H
; TAHREA Q] AR aaE TNV E ARG T
19] B3 A9 PAEA s&He Zlo] dFoj. whd I A7)

= AL 3 A W] BARARE 7
A FAY 559 FaA B3 BALSF 2 gDl

ID Security Systems Canada v. Checkpoint SystemsA}F714838)
oA, Checkpointe #HAF], 53] Aol ID Security’} Check-
point7} WHEA A FLfo] FAEATHE A dF5S st Check-
point7} A Z BAA] et A|7|F SHAPAEEY FAHE AA

()
=% 589 A AR WIADE olfelM, Az 4IE B2
A7 doke AFS SArhe Agade a9 WA FA9 A

AHAL In re Independenct Service Organizations Antitrust
Litigationol A4 ¢] #Z2S <QA&3HA, EAES PAlstr] fste 3|

£5S ANG EHAAE, T Lol WAAH DNE FAeHGE, I

’

485) 1d. at 136~137.

486) Id. at 137~138.

487) f-Eivel Wl Ss|daidate] BAA G Bk YA vhe A, i
PERES] (7RO O MG BLEIE Bo) R (BT KBS hhoR)”, AxdiEa Y
Tk She= (44D, 200112, 79~80H.

488) 249 F.Supp. 2d 622 (E.D. Pa. 2003).

489) 1d. at 655.

490) 1d. vt Apgiee mddee] g2 olfdlxe 54FA d4E Fass
Id. at 651, 664.
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A3 AAAFAL] AL PA) 71F

HHRo e SHFAAY] WAATR sATO) Ty ANEYS F
dE 537 A g3t ASHJAAY S aFol HsH(sham)
olgtd WA W3 dejrt AFEHL AFEFAT A2 EF FHALS
IR HhdL ‘55919 PAE AAFZE(overall scheme)d =HFA
Hell Huksr] st AREEE A97de WA digh A3 doE <l
Fet7l= k. AFSHATHS) FHALS dREde AA T (overall

scheme) o 9]¢ AEZ FaAF st FAE A7 AR,
o] A3 o9& AYI ARS TUIg W
THYS A= Checkpoint®] 3 A&F&Fo] &3 T AdS AA|
T-Z(overall scheme) do|&ld <2ASIY, I AA  CheckpointE: ¢
g AER AYE BAAE vt 24849

Schering-Plough ~ CorpAFA496) 4 FTC+=  ZHg X 5 A|(potassium
chloride supplement)?] K-Dur 20& A|%3+=  Schering-Plough
7F 2709 7oAl 1E0] AxS HISE A=S Al dste AS
AAA = HrtE AEI}FY FA3}YEY. FTC=  Upsher-Smith
oko] Es|4ads stellstA, Scheringe 6dRHES AE37IE 33
3, Upsher-Smith= K-Dur 20 %% HdAdctn FE=He 4F

oy ZIete] HISSE dEe SAHT ZeldiTA7A Alw

N

@

A w72

491) ID Security Systems Canada v. Checkpoint Systems, 249 F.Supp.
2d 622, 695.

492) Id. at 655~656. (LePage’s, Inc. v. 3M, 324 F.3d 141 (3d Cir.2003)
(HA o3ty 5" E39 %), Nobelpharma AB v. Implant Innovations,
Inc, 141 F3d 1059 (D.C. Cir. 1998)(“+%); In re Indep. Serv. Orgs.
Antitrust Litig.,, 203 F.3d 1322 (Fed. Cir. 2002)(@&4&%9 A% 55 ¢
&3t

493) Id. (Atari Games Corp. v. Nintendo of Am. Inc., 897 F.2d 1572,
1576~1577 (D.C. Cir.1990); Kobe, Inc. v. Dempsey Pump Co., 198 F.2d
416, 425 (10th Cir. 1952)%5 < &),

494) Id. at 656 n. 14 (Grip-Pak, Inc. v. Ill. Tool Works, Inc., 651 F.Supp.
1482 (N.D. III. 1986) % United States v. Braniff Airways, Inc., 1978
U.S. Dist. LEXIS 18623 (W.D. Tex. 1978.3.3)S 18

495) Id.

496)  Schering-Plough  Corp.,, Dkt. No. 9297 (2001.4.2)(complaint), www.
ftc.gov/0s/2001/04/scheringpart3cmp.pdf.
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497)  Schering-Plough  Corp., Dkt. No. 9297 (2002.6.27)(initial  decision),
www.ftc.gov/0s/2002/07/scheringinitialdecisionpl.pdf.

498) Id. at 96~101.

499) Id. at 100.

500) Id. at104.

501) Id. at 113~114.

502) Schering-Plough Corp.,, Dkt. No. 9297 (2002.89)(appeal brief of counsel
supporting the complaint), www.ftc.gov/0s/2002/08/scheringtrialbrieftext.
pdf.
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Schering-Plough Corp.503)o4 FTC+ AHIAAL] Age] #HEAS
HES}  Scheringe] E&HslAE9 3s|E E3te], Upsher-Smith$}t
American Home ProductsolAl Shering® Z§F XF HHoFEl
K-Dur 200 tjgt Au]-g9] dntojefFo] ESA|E A AA7]7] st

7 AFsAaL, ol Rl FTCH A5z $ntelgta AA 34 th504

2

FICE UWHloFES] A% HPZA% “F Dol ostel g8
EE5D 88 AGFFoIAD” oA e 2K BAAFY F7 glo|
= w3AR PNE FPeo)) Bshoa ARPsgksn FICE s
oE 3A% glohd, Aol t@ BAGthe quid pro quole AW
a9 Folol e AAE P AwelorE Axe] Ao o
23 BE o] = Holt n Ay sHArkAe

o] fHESIg FHEe= 53 IR GES mAHE dAE vsA] §
oq3tx= gorm, ##W ScheringS 1 dwroofEo] T EFHE
Fegoe RS 45T Aol Atk d= ofFE SAHM HE O
a2E0 olfo] dFd o] ESfuiFA T LM aFEHATE, V]
v BAY dsrbsde dsvIEed 9% AYdes aTsA=E BY

503) Docket No. 9297 (2003.12.18), www.ftc.gov/os/adjpro/d9297/031218
commissionopinion.pdf (opinion of the commission).

504) Shering at 2, 86. 1997\39l Schering® Upsher+ Upsherd FH|E< Ayt
oJeFF o] Schering®] E3E Hdstdte SsANasS FeistAoh. Scheringe
% 6HWEHZE UpsherolAl AF3712 &3, Upshere 2001d 9€ o] A9
© K-Dur 209 tl-&3t= gurejekEFS Al#etA fAte Ad 5933t Upsher
© XS ScheringlAl 67FA AW /4]l Upsherd] &S o goldrm Ho

]
o

-

el

3tttk AHPS} Schering2 19980l S HsA%S st o5& AHP/}
2004 1€ o]HAelE K-Dur 207 4&3sle InbejefEFS A#siA #7122 st
Scheringe] AHPAA F 3dWE8E AFsta AHPERE F 7HA] AFY ol
Mg B2 ot

505) Id. at 19.

506) Id. at 26.

507) Id. at 29~30.

508) Id. at 30~31.
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gk drkekE Ax7IPel tiF AFol 33 7HA Tt
SFAATE, o] ApdelM AAZ 23 FFo] EAATE AL S
2 ¢rgria B Qrr} sl

A= FTCx Schering® Upsherdl w3t 6xvtE A|Fo] A9
Aol ofye} gtoldx wEoldua s FWS 7
S0l HIFo®™ 3] AT} Upsherd AJHA]
A #Ago] AAFHI, 1 AFAL Shering®] Upsherd] gholdx=
FE FEHoE A £ Je HAE dEHeR et
ATES) FTCx  Schering®] AHP9Fe] &ej7F FTCH A5z dlo]
Ztar #AAskE vole AR A o Esk T

rr
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i

sal@ ol FIC7H A8 @99 2L Hddshs] 28 29 429
Ae AHSEM, FICE “$ot 93 G99 waAs Zdo| 19979
3 198dolE e5eAY PHHES Aoldnt 4AstA get’m
AFHATIS WA FICE 492 38 FAARES Hihe 33L
W3t FEPe AuolbE AZYA} WAS W Arke] ATAR
oub Az % ) Fo) BEL 0371»3}7@ Folste” asstsls FA5
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In re Tamoxifen Citrate Antitrust Litigationd1Do]l4, HY-&
2z R FuAEQ AuE9 ICI® Barrzte] Ed 449 3s|vt
Fo ERFAHEH LHARSYRrolg e HFE SFFSHE AFSA

509) Id. at 32.

510) Id. at 36~39.

511) Id. at 39.

512) Id. at 39~79.

513) Id.

514) Id. at 79~83.

515) Id. at 87.

516) Id.

517) 222 F.Supp. 2d 326 (E.D.N.Y. 2002).
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In re Ciprofloxacin  Hydrochloride  Antitrust  Litigationd23)
A, gy AWEHE  FAA  Ciprofloxacin  Hydrochloride(Cipro)
o] AZFFwjRIEo] AEZHYAR] Bayerst B2 AlA drrojekE Alx
AAE3re] dAY shalfA <
I geAIFEe] FHAHR A|FETo|nZ AW
sted CiproAl el A el BAS A 3e W&ol
42 53 1 “ﬂﬂgol /‘4“5‘?3 ?‘1]1501] TAAH

1991d9ll, Barr Laboratories (Barr)&= Ciproo] dWigt AE33
TS e dutolekE s A xSty $%te] Hatch-Waxman Act°ﬂ
9] A% FDAC] digt @58 Aok H S 3 TES0 wHafol] <93}

2, BarreE BayerdlAl 1 E37F Fags AT # ]3
Gors2n 1992 199 Bayere BarrolAl E3HMAEAES  A7SHA

522) Id. at 333. WY Hart FH A g 5E5AaEY slajo] #Bte AiT
AMAES 53243 22 AHES 2839t Id at 331, (In re Ciprofloxacin
Hydrochloride  Antitrust  Litig, 166 F.Supp. 2d 740 (EDN.Y. 2001);
McGrew v. Schering-Plough Corp.,, No. 01-2311-GTV, 2001 WL 950790
(D. Kan, 2001); Altman v. Bayer Corp, 125 FSupp. 2d 666 (SDN.Y.
2000); Drug Mart Pharmacy Corp. v. Abbott Labs, No. 00-631-CV,
slip op. (ED.N.Y. 2000); In re Cardizem CD Antitrust Litig., 90 F.
Supp. 2d 819 (ED. Mich. 1999); Aetna United States Healthcare v.
Hoechst Aktiengesellschaft, 54 F.Supp. 2d 1042 (D.Kan. 1999 S5<& <&
3h. ML =3 a9 72 ARE EEEVE AR Y AEE dEsideT,
Id. (Koonan v. Barr Labs, No. C-01-0779, slip op. (N.D. Cal. 2001)) 4
g gtz Bretn, e “agy b‘u‘ & AuEo] Zenecad 537 FEAY
FAPEIsLAS YA gae HTE AFLS & ok B o FE
R & FE371E ARstoor dthe 225 UEA 9’1 AFsATh 1d

523) 261 F.Supp. 2d 183 (E.D.N.Y. 2003).

524) Id. at 191.

525) Id. at 258.

526) Id. at 194.

527) 1d.
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Hoechst Marion Roussel (HMR)®] AF3]AFQ1 Rugby$} w|=ruj
oA Ciprod wAEH ¥igozRE A7le dge Fols dista,
I Yi7}2 Rugby+ Barre 534&$9 dFE EEsvdes RS A
23} 3 ) 529

19979 1€ Bayer= Barr, Rugby ¥ HMR %<& Xg3l= 7]
A=Y FHHAY M2 AHdE ddY slefjA kS A DA B0 T
g slsfj Al eFstel A, Barre AA&® 53559 FaEAR JA7tsAS o
Asta 1 E37F 299 @A Ciprod] Az B shx Loz
YA TEND a2y HYS 1997d9l=, Bayere AEHoZ 1 &
& SR HA AAARIASI R, T APAIA PTOE 1 &
FaAdsS AT AdFsEers2 1 ti7FE Bayerr= Barrst
2450t ¥ A F3t712 ol sl thsss)

1 % Bayert Barr, Rugby, HMROAIA 1998 & 20033d7}%
48710kt AFEAY olYW Bayer’} A3 CiproE Barret HMR
oAl dRtejerE HilEs EHA HiFsIEE FHEEE A FTolA Ad9d
T YATsM A= Bayere FE AFS AU da, AFFE

20033 1297+A] =3 39J9%8u vl G| o] 27|t} .585)
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HAL A FZALS} FAAH duke]efkE AxZGATe] FAHHS 357
AR A ko] B3 AFHAESl In re Cardizem CD  Antitrust Liti-

gationd30)o] 2]  FA|e} In re Terazosin Hydrochloride Antitrust

528) Id.

529) Id. at 195.

530) Id.

531) Id.

532) Id. at 197.

533) Id. at 195~196.

534) Id. at 196.

535) Id.

536) 332 F.3d 896 (6th Cir. 2003).
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LitigationAkd53Do| A o] AA|E  FESFATESS Y
TerazosinAtd oA o] FA|7F H AFEL FEHO=Z
aFY FAZE obd E3E FsfstA %
shal Q7] wiEel] o RE HJUALS agjE=E
o] E5jd Ydte] HoEH= o] ofyzt Unho|okE w9
A 88 740]14040
T3 CiprodAs2 18097t dwkz wietd7]ghs Z26HA]
8 &k A th.54D uﬂﬁo] He 55 #3 A< sl2ad Cipro
=g, Cardizem®} TerazosinAbAo A2 HAE =
< FIHA g%k, wEbx “18097HY wiEHY 7
A RS HARZS Eﬂpﬁ]ii AA A w5 A AA
S AT W 9stH, Cardizem™} Terazosin
o] AAHELS FHY AxFA=Y HALTFFA A Y
A AT metA HAL2 Ciprostal @852 FAAHIA &
stk B HYe 1 FAHEo] Barrseol Ciprod @wt
HAS Azxste e FARL 21E5°] Ciprod 539 a4
Aashe AS F3ldoy, “(Cipro) 5317 FE&2 HAY &
£ Ciprofloxacin Hydrochloride’d¥o] 23 drte]
Az AFR-S HAWstA wjA S - 2822 Ciproe A=
< Bayer®] AWH3I S3=39 HAHAAN Uedh'E As
Atk HAde I8 AL “Bayerd S350 9ot HIH+=
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) 164 F.Supp. 2d 1340 (S.D. Fla. 2000). AFEAHAL] o] AlAdAe #H#ZF
S Yz AllEddiAEde st WHEHATY. Valley Drug Co. v. Geneva
Pharms, Inc., 344 F.3d 1294 (11th Cir. 2003).

538) In re Ciprofloxacin Hydrochloride Antitrust Litigation, 261  F.Supp.
2d 237~238.

539) Id. at 242.

540) Id.

541) 1d. at 242~243.

542) Id. at 242.

543) 1d.

544) Id. at 249~250.

545) Id. at 250.
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Bolololne)” AL AGSA BTk wka “weba Aol
gAsgatA e Aeg Yoo

A 4R AHAFAY BFE A5 - PAL] @
YA FAFR

ol SRAFAWY A9 FA ] Qe AAAND 2IFE Y
A e el AE o A%, FAFHozE BE F9s
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