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ABSTRACT

To make a local community manage well their natural resources, Korea
current legal system should mitigate the existing mandatory order which
requires the restriction of the use thereof. The duty to protect and
cooperate relating to natural resources of government, local community,
and people therein under present statutes is not legal norm but a mere
bill of ethics. The existing administrative plan does not require a party to
participate in the plan, but this abstractive plan should to be changed into
the multilateral agreement which establishes concretely the reciprocal rights
and obligations. The incentive system should be enacted in order to
secure an implementation of the multi-lateral agreement (e.g, the permission
of gathering forests products). The government should grant a status of
master[starring person] to the residents by changing the resident's status

from supervisee to supervisor.

Reflecting the experience at protected areas, changeover of the positive
law is necessary for the purpose of setting folk law system operational in
protected areas. There are possibilities of giving legal recognition to the
village efforts through many existing and proposed laws and policies, which
need to be seriously explored. In the absence of statutory recognition, the
sustainability of the initiative depends very heavily upon various informal
support structures, such as, outside individuals, sympathetic officers and
dedicated village members. Major changes in any of these could affect

the character of the initiative.



Recent cases in Korea of "the Management Contract for the Biological
Diversity" based on the Natural Environment Conservation Act and "The
Forests Management Agreement in National Parks" between the Ministry of
Environment and the Korea Forest Service suggest that the self-regulating
model can substitute for the mandatory-order. Although the new
legislative instrument such as the Fundamental Act on the Restriction of
Land Use of 2005 may be required in order to change the whole
management model at the protected areas, we may consider an alternative
plan that each governmental agency provides a delegation clause and
guidance clause relating to natural resources within each fundamental law
under the jurisdiction of each agency, such as the Fundamental Act on
National Land of 2003, the Fundamental Act on Environmental Policy of
1990, and the Fundamental Act on Mountains of 2001, because abrupt
and innovative legislation may be a burden on the administrative agency
and stakeholders. If this alternative access will be well accomplished, we
can expect that the self-regulating model will be widely disseminated in

many related laws.

It is also necessary to integrate several aspects of "play model" which
comprises of a self-regulation theory on the basis of folk law and new
social contract theory on the basis of the local community. To have the
play model be effective and to secure an implementation, the new social
contract about natural resources is to be engaged. However, we carefully
review how the play model is accepted in the current legal system. The
legislators and administrative offices may hesitate to accept this

self-regulating agreement model because the mandatory order has been a



basic principle for a long time. But the government should maintain
"only the minimum of the mandatory order" under the current legal
system, and has to provide delegation of authority to local community
which can mitigates the prohibition and administrative order applied to

natural resources within the community voluntary agreement order.

* Key words : natural resources, water, forest resources, fishery

resources, license, community, voluntary agreement,

play model
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BHol A= A Aol ERbstel xE - Y-S 6}T: A=
@i, £9 - AFE 2ot wjebde] fitkes £4 witel FrAel
A= st o] ek o] Enl “F-A 9] H|=7(tragedy of the commons)

o)y TR FFgAel Pt AL LS Ao 0] whe} o

2) Jan G. Laitos, Natural Resources Law, Hornbook Series (West Group, St. Paul, Minn.,
2002), p. 2
3) T A distAx s HAA “mr dudivE 22 o] dojxith
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totoole] whel Mg b B welsis Sk AAMES il
o P (rule of capture)el Sl3kel ofr|¥i Yule] BAE A5
dete] THAE BelFEOR FAETLY

@) AYAT Ao

At gAste] AYATANE] 475 Uk F HLAL
FAEAAD) - FAALSTE LAY - ) SR

FAAFHE B AT v AT HY ATE
25 gaApte] Fejo] 0d 3AL YYsts FuoA ¥y

g
A 7lst 2 @A B Ak AAZE flivk

ARLThe A2y

4
M

A2 A7y Fa AT
'T’}Xﬂug : =R 04?_ '% HHT"i‘ fﬂ%]—j’,]_ T’cl:;(ﬂxlzl4
R R L Iy S L EE VRS
1| 9@ g | IS AR ey
-4 I71H42004) ) /\151_1?_/\4 S Bt B
ATEA B R e 'L
AT
AR ol B i :
za | | FUERYORIES| - paay Sl A w3
2| olm=x oq:rtyﬁ}:n - FeAREA -53] 8o g 1A
|| gy T vy o)1 gl 9
A
Q7 - A E(1998)
-A
AAER S8 g B SEERUEE
AsApe] A (AR | - BRAT ArE=s 4E 2 A
3| slEraba ESEE ARl B
AT - oA a T | A%obew AdAe
Mgt 5 el S 9 ARt
Ay g 78k A 5-91(2004)

4) Jan G. Laitos, op.cit., p.4
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SEL AT guege | AEARELTS
* \__§ - A 1__1
2 AT | Joaxa sa Awe | CUEATEE el ghelm a o)
1t _\__ 1l L iooH _zqiuoi——""(EHO]') R A - = =
So 240 gujg y | AT AEE

2] A

| Q1< A B (IUAES) 99 M st k4 e ¥R & H &, 2006
W o6Y 29045 E 79 2974 QXM Ao} A F-AuHES] Depokoll Al “H,
Ae 2 st wA - =7 2 AW Ak A Hod Tl e dE
FAE & A15A FAFIE DA o] AY3 = T 20061 6 24
AFH 2797HA] A F-AREE] Ciawi/Bogoroll Al 22 FAE A7} =7 A
A4 JHEslth o] F3 9t AALS Amurolstule] Htula
g} rod 24 Oﬂ?%l?‘;(the Center for Women and Gender's Studies),
HuMa(Z- 5 A ¢} AejAlel 713 3§ A, " - EA - 524
2 e AFFEE(PSI-SSDALP UNAND) % A4 $=rlE2} Padang®]
Ut} 2 (Andalas) i 8Ful 7} &5 02 FH QAT

e

5) BB A B EL Y (the International Union of Anthropological and Ethnological Sciences
: TUAES)2 19780l & L3 154 6+ 76% H @ (the Commission on Folk Law and
Legal Pluralism)E A X3} th AlAl Aol A At F5H(folk law) Z = A
o] o] &3 ATl Aol e k004 HWETL JAFTA 7IE AL RS

Rk oluEt NGO E7tet AASIIAE] o jddlo] 7tealgict o] Hd3]=

Eo Ut AmAgddA HEde ol B AR HHES 2HToEN

FHY WA thdFoel #ak 23 ol E FIIAF S FH HHoE et

M ooE o
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3. A+

"HEHA HudTo A3 NH T ASA 5 AF3](2006)2] A5
HMEA 5 Az, Aol H WA A9 Fdobalo} Hlu
oA e ddRE Y o] AEAE
ANX= ALl WA AT @A XA A (genetic
resources) @AAALLH ALY el - I BY @FFH B E
24 AR AYAA Y HE Hd OAFAAE At A 9
AN E ©%7] ol rtMi(gender) AFARY B -f-FH(tenure) :

Fitoliolel e Adse wES BABTe

(3) &7l AR

=77 ARl gk LS A5 AXA AT HA 2
A7} Fefsith §-2 vk A
| Eatrh RS A A - bk Fol Wokel A HOAR O]
Fa Wolso] HEA ol&AME E7Istal dEdEe AAAHA
S FREATE =Y AAE =Y =
O Fasflh. KR 8R4 olFole #5HY AdAHA A
@k - AfaRES o] 7Rl He AEgE Az HF
AFFANE AAALS HEHAHRZ AAZFoaHn o5 Ay ZA
P AA

4>4>4

tlo

Jo] kS w I o|Ed AEL ZH

P2
A
195439 AW NA o]Fox W3 A HS
b

AAxbd ol delo] Bk 3 ¢

6) T AN FEEAYIUAES)S "5 HudTd9d3.=
AR soA AEFHA HA tdFolet dHE TAE
A7 AFYPAdd ouAg & EAoR HA AT
(governance), AH(resource rights), 1 12|31 A3 A - A A

& FAR 679 ARG 2AEAT)
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ol FEal= "AF AW, E EAE & v Ut

A1 32 37 55 9] (Free Market Environmentalism)e 3 A1 2F2] H]
=(the tragedy of the commons)= 3| ZA3sl= 74 FHOZA AFH A
2F (private property rights)oll o]&staiz} skt o] A= A5}
o] #3t & A|Ao] ARFART 1 =& A= AL unlE

JEERE
o JFed Be AARAEL AFHANTIA B ePuE
A AeAA] Bgel= AR dEsE o] mAde] §E
Atk e} o] olEeli FHE Ytk BE AARAEES WA
F344171717F o gtk ol| AfuE AAE 54 due) vgg ve

1
o
tl

'y
o> IR

5

E
“-(market instrument)Eol o gk

=
Saognh 2AY QYR T gTEe AFET o

=
e
i
At}
RO
2,
°
2
oo
2,
@
a
2
rlr
o
A
N
)
to
frtt
=
32,
rr
> = 1y
o 2 oo

o,
oX,
)
ol
X

X
o
it}
)
=)
o
T
o
k1
-4
il
rlo
1o

8) James Salzman and Barton H. Thompson, Jr., Environmental Law and Policy (Foundation
Press : 2003), p.43

9) Ibid., p.44

10) Ibid., p.45
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8ol 3= d7t AHEY] AstdM = s AR wekA] ofyst
+ 9F<l(consideration)e]] ¢]sto] FH A E = FAF 2UES UYL=
sh= Aokt ool EAstolok T A, FAL olds Y=

o 5% Zhxo} BTk Gl Aloke] wjujA|ckolebwl Abyel &gt}
BEUE AR} Thes, e, BB, BA, B 2R B4 ORE A
o ERAE FAds

Qo] AQAo] Wakol M, AU 1 A%l S0l we Ao}
FE7F g2vh1y) oqin, HA7E AFE “AFE2AT dE"(take or
pay)et= AlSFAlS AREET o= FuiRIE oo R dAR] Tt
s AAT S ES WRSE W A7 ohseE 2 7}
A4S AT 55 FdEsts otk {9 ThaA e 23
o

q
2 AR APrAe At 54 3

-

°F(farmout agreement) o}
AN Afet 7hAE AT AU HAFSEE 5”\7]'?-— A7 WA sfFs

= Ffolols gk Aoks #HETH iR ATt m7HEClA
ol Aurte EX9L FstA 2 (water right)e] vwiul=E &
U7 wiEelte), Ex ] Aok 1 EAAGe] 57|87 (appurtenant

water right)o] §71 o] AetErte] R WMEA Sgacol g

-

i

11) Heiner v. S.J.Groves & Sons Co.(1990)

12) Wolken v. Wade(1987)

13) Jan G. Laitos, op.cit., p.31

14) Falcon Petroleum Co. v. Panhandle Eastern Pipeline Co.(1990)
15) W & W Oil Co. v. Capps(1990)

16) Navajo Dev.Co. v. Sanderson(1982)

17) Sun vineyards, Inc. v. Luna County Wine Dev.Corp(1988)
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AL 7Y ARTE? Afr(ownership)oll #3FAA A=, DAY
A, @017~ - o, @uttHifiy et 37FA Qe ® st a1y
stofop TR (FKIE, 1994e). A AHA| Y] Aol theh == IpFolyy
7Y e AdelA zARRE Al ofCarrierell &8 7hekR o] - Frpto],
o], Aolgl Fol 5A Fe o AfEE o7t AAE Adnk
(Carrier, 1980, 1987). <QlIztell o 2 & 57| ARYH AFFdste 5
Aol AfrEthal b= At A E7HA Hal g o7 A9 glth
Al ol (Carrier)7t A& k= o= @ AHdAE o8 Fo §-4d4<]
wujAg o g Azts] FrIE vk ot - ofjio] AfyAel el
© el & AgolA 7H=, 58 A Feke] &%k B
G SRZAFN g8l AfFEE A5l o271 7HA e o7F At
(Sudo, 1984).

AFe] A2FE 49 EXAXIland tenure$} UIH|A|A sea tenure©]2h
= W24 gFo]H ti(Alexander 1976 ; Cordell, 1977, 1989; Crocombe,
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98) §2(agreement), Indian Lands Agreement(1986)Act of 1988 : “agreement” means the
agreement between the Government of Canada and the Government of Ontario set out
in the schedule.

99) §2(specific agreement), Indian Lands Agreement(1986)Act of 1988 : “specific agreement”
means a specific agreement referred to in the agreement, entered into by the Government
of Canada, the Government of Ontario and a band of Indians or group of bands of
Indians pursuant to the agreement.

100) §3 of the 1986 Indian Lands Agreement, Schedule to the Indian Lands
Agreement(1986) Act : "A specific agreement may be entered into with respect to any
matter or question relating to lands or natural resources, including any of the following:
(a)any matter dealt with in the 1924 Agreement;, (b)administration and control; (c)the
exercise, allocation or transfer or disposal of any interests in lands or natural resources;
(d)minerals, mineral rights and royalties, and the disposition or taxation of any of them;
(e)hydro powers; (f)disposition of lands or natural resources; (g)consequences of extinction
or enfranchisement of a band; (h)disposition of any monies; (i)the non-applicability of any
section or sections of the 1924 Agreement; (jlany other provision required for the
implementation of a specific agreement.”

101) §4(1)(royalties) of the Indian Oil and Gas Act of 1985 : "Notwithstanding any term
or condition in any grant, lease, permit, licence or other disposition or any provision in
any regulation respecting oil or gas or both oil and gas or the terms and conditions of
any agreement respecting royalties in relation to oil or gas or both oil and gas, whether
granted, issued, made or entered into before or after December 20, 1974, but subject to
subsection (2), all oil and gas obtained from Indian lands after April 22, 1977 is subject
to the payment to Her Majesty in right of Canada, in trust for the Indian bands
concerned, of the royalties prescribed from time to time by the regulations”.
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102) §4(2)(special agreement) of the Indian Oil and Gas Act of 1985 : "The Minister
may, with the approval of the council of the band concerned, enter into a special
agreement with any person for a reduction or an increase, or a variation in the basis
of calculation of royalties payable under subsection (1) of §4".
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4. AAzLL 9] 7= 7t

v S 7] Y (NOAA: -4 4F3} National Oceanic and Atmospheric
Administration)= # & 712 (final rule, 1996)= #|A3s}7] o]Hel] A=}
AEaNF7E e Esty] flsl Al wek BUE vl JE
s}sl7] 918l 1170l €38l Federal Register NoticesE &1+t v} Ut
19910l = &5 (public)¥} 3] S zkar <At 2 viF A9 d&f H7}
o Helol g A 9A #AS 1] 9l5ke] Rockville, Mayland; San
Francisco, California; Houston, Texas; Chicago, Illinois 47X <JollA] £ =
S HA SR 19911 Alexandria, Virginia©l| Al 72 ® 3k ¢ =314kl A
= e BAA Al B3 =oE o= xdo] ARt 1 % 1992
d 8 12 YAAFA NOAAE Z=7F7
method CVM)S 233 Al WHE 53 (market methodologies) o2 =}
AxLH o] G52 A&7 (passive use values)E H7FE A=A, FIL
g Udnkd ojwgk Jlol=gil Sl A s Aol #E = d wt
ATk F710F 1993. 1. 159 Cvel AEAEE H7tstr] 9% sid B
1(58 FER 4601)2 E7HeFlom, 199413 19 NOAAE OPA2] #|ekit
2 (proposed OPA Rule, 59 FR 1061), 1995. 8. 3 AAI¢HF=, HFH o=
1996\ & =712 (final rule, 15 CFR Part 990)S #| 43} 7ol o=t}
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%] 7} (Contingent valuation
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%] &1 %] (Federal Register, vol. 61, No.4, 1996, 442)° 4= R /32 &3
WS Hr7belhs WHoRE SA-oeR AH| 2% R (service-to-service
or resource-to-resource)S ©|-EEE il 9o, Mu|AHIY HE&e
ol TFHHA &S Agol =7HF 7FX3 71 (contingent valuation :
CV)olu}  F <A 5 W (stated-preference  method)¥t S 7} H
(valuation approach)= AM&-3Es 3Far ). 7Fx| 8} HIWH-S A H| =

AIHE AH&et7|d Ad A K%3g 7 9-(inappropriate) =2 AR

st Ay 92 FE(type), EZ(quality) £ 71X (value)E 2zt

Sotes o o FH, #4 & VA E AFste A2
E B7istel 9o, ¢l AH| et AFH AH|AE Bl AH| A
Gld 7R e 22 FEE 7] (common measure)E QR E ST} -
.‘I

4 ]
o] 7hAE A B9 P99 thE I (scale)ol

N e A
A Qo7 7] 5

A4t o W BAYs) FRE Qe X
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7EA st S AR Al 7HA 9] 71A] Sh(value to value)@t ] 3 H] 8-l 7]
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277 F G AH| 2

112) NOAA, Dec. 1997, Scaling compensatory restoration actions); Guidance document
for natural resource damage assessment under the oil pollution act of 1990
113) AW 3], AA =, p.12
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4. AAzLL 9] 7= 7t

(4) A1H] =7 W (service-to-service)

< 1219 NOAA 1% (Federal register, vol. 61, No.4, 1996, 442%)
2 | (Tampa Bay Oil Spill, January 16, 2001; Alafia River Spill &)
M= A3t A&7 A el Edfd A8 Vo w A
o] MU|AE 7|22 AFe A B 2% 2 (service-to-service)oll W HAF
q e Aol Bate glek e

Aoz waeld Adauel N QoA e we
A A] % (physical metric)2 =7 3}3l &5 SH(equivalent)!1s) A F-of o] A
o] AR S 2AEAUhE=116) WA oty AFAALY o] ZhE A

ARl 2E FE 5 dE B4 ARE 2= WS FHAsta, 9 A
o] 93| o] g3t WS HinEor JMEd A Qi
o714 T AEH S HEE ol Al oot R
A= A7 A2 1) 19] W ¥k(trade-off)o] 7HsdithE 71l
ok EfA el AHj2=gt e AH|2 Zhe 14 1o

— o
=
ot
o,
N
of
p‘L
v

e A8 5 g ASols s

Meade, 1998, 4, NOAA(Dec. 1997)).

114) M3, AA =&, 15%

115) OPA Conference Report, HR. 101-653, p.109°]4 2|3} “equivalentt "ELZV]-
vage Ao A3 A3 AAAAL ou)dere A} w523 A
915 NOAAE A€t NOAA 19943 NRDA Proposed Rules, p.24

116) E9 o Sk(restoration alternative)S A EJSol] Qlojx= 1) tieh =3 H|& 2)
thote] ¢ (exent), 3) 2+ thete]l A& 715 A (likelihood of success), 4) 2+ thelo]
A s s 1Y E dijk 8 A3 FA ) 31 We, 5) AdAd
AAlart g 7 giok Hlo] ¥, 6) S (public)y A7 2 oo #3 7}
¢re] g3E AUkt E dvh 2 v HUAY xcbel i3 5o HES Bt
& e us AF BELdAES FHIIES @l T AT BAAES Ednd &

o] 7127} = Aot} (Federal register, vol. 61, No.4, 1996,442).
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1) 748 Zedaho

117) The 5th World Park Congress(WPC)(‘ol22e]7} tlH, 2003): WPC HIGHLIGHTS ;
TUESDAY, 9 SEPTEMBER 2003, 3%

118) Ibid.
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