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Abstract

The former legal concerns on the Government Contract have been
aroused mainly from the sector of the public administrative law and the
contract law, so far. However the government contract should be
considered as an important area in the public finance law at the same
time, in that the government contract would cause a budget of revenues
or expenditure. Among the government contract, this paper put the focus
on the public procurement sector which holds 45% of whole public
finance in Korea, with the angle of transparency.

In recent year, various legislative trials have been promoted in field of
the public procurement and they obtained significant success. But,
regarding the process of bidding, another demands of transparency for
private bidders still remain. The Cartel among bidders which is called
bid-rigging still exists in the public procurement sector. It has not only
distorted competition discipline in that market, but also led to
unnecessary spending of the budget. The problem is the current legal
system doesn’t have an adequate measure to solve this issue in terms of
the public finance. Although the Government Contract Act and the Fair
Trade Act contain relevant provisions, more direct and active legislative
steps are urgently needed. This paper reviewed several countries’
legislation related and sought to deduce their implications.

Considering mainly the example of U.S. and Japan which have
managed this issue with abundant experiences, this paper suggests some
ideas to develop the current legal framework. Firstly, the legislative

scheme should be converted toward to develop the ability to expose the



bid-rigging of the ordering government agencies. Secondly, the advance
consultation between the Korea Fair Trade Commission and the ordering
government agencies should be clearly stipulated in the law. Thirdly,
current laws have much to be desired for the regulation of public
officers” involved Bid-rigging. Finally, as the law to hold above
mentioned measures, the paper proposed the amendment of the Act on

public procurement service.

Key words : Government Contract, Government Procurement, Bid-
rigging, Transparency of the Public Procurement, public

officers” involved Bid-rigging, Government Contract Law
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dEo] gkoh webA e AlAlE S

7 Aol HE pRoEE axgd #yete Ty

Services Procurement Act)!3D¢} URPAR- I At TARIA|A 2
8§ %4 21| 2~ ¥ (Federal property and Administrative Services Act)!32)0] 7]
Erro® st vk 1 A gy i = f%(Department
of Defense)2} &l 2F7 H]t(Coast Guard), 1W 3T (NASA) &
A#A 7|#e] =22 JNel ALEM, 71E GSASF £ dnk FA

=
(Civil Agency)®] &3 A %Foll= AWALE 2 A H| 2~ Ho] A 8Hr)

curement) -©Fe} -8 (Federal Service)ioF=2 &

Atzdiol 9 W WEZE Buy American Act.(V] = A F
A Tl ), Contracts Disputes Act(7] 2F+- A H), Deficit Reduction Act.
(M4 A A75H), Office of Federal Procurement Policy Act(1Hr==gA
), Small Business Act(sA7]9H), Trade Agreement Act(F-< A
Hyol o A8 ol HEZE Labour Management Relations Act

(=F&e]BA), Prompt Payment Act(21S WA &) o] #HAY

(3) AW EE A (FAR; Federal Acquisition Regulation)
g3 #Hste] olxy v - HEC] EAlcke Ae A
AS| Al A dad webd FAR HEC AAE A HES
N8 W 7]&E HES A4 M8t 3o ofyet 7€ HES 1

131) U.S.C. Title 10.
132) U.S.C. Title 41.
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o]
NAsA =i o] A HEC] she SyE HEC] Hu
stAIRE HES A4S e HFste] A= MES AA F
Z3he 42 H=E gla, tiAlel FAR(Federal Acquisition Regulation; <1
WEREFABNE A o8 sto] JFE A
AMEZDIFHFAR)S @Y AR WE, A dix %3 (OMB

Circulars), 1HFulld A =] % (OFPP Policy Letters), A 2
Decisions), Al ¢FA < A (BCA Decisions), 'HY HYFAH 2
2 sto] AAGEHM 2 W&ol HH SAE 1,800 FojX|e o2& W
&k L Folrt.134)

A FART T2 UHbFoFe] Federal Procurement Regulation¥}
T AHZOFS] Defense Acquisition Regulation % NASA Procurement Regu-
lation®] 1984. 4. 1 Sg¥ o] AAHJY. & 42> OFPPE %, GSA
o] &, =T, NASAY o= 7%= FAR Councile] ] ¥
kil Ath & Council®] F9F2 02 GSAFTA S Civilian Agency Ac-
quisition Council®} =57} F4lo] =& Defense Agency Regulatory
Councile] 7% o] 9l 170 Councilell A 7§74 tS Altstd th &
Counciloll Al HES}] Folste{of 7fA o] 7Hs st

FART AW #(Code of Federal Register)2] 507l Title 5 48 Title
o] Chapter 1(48 CFR Ch. D)ol dF=™, F 5370 Partz= 7o) # 3l
ok FARY oigh 7t ks 7o B 1 (FAR Supplements)™ 7t
Tdd g 7] e Aol whel 48 CFR Ch. 2 - Ch. 639l =3

133) CFR Title 48.

134) OMB; Office of Management and Budget(m%%‘ %] 4:713}), OFPP; Office of Federal
Procurement Policy(OMB<2] 3&}4-7]3), GAO; General Accounting Office(2]3] 2}3}7]
#4), BCA; Board of Contract Appeals(3] -] 7]3h).
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#3112 GSA Supplement™ 48 CFR Ch. 5°]™ =1Hd Supplement™ 48
CFR Ch. 2°]t}. FAR Supplementsi= W5 @Ak Ayt A5 dAp

% #4sn A
(4) 2574 % (Executive Order)

d71el VIEHE s BER AR 78 d 9 7]l Executive
Office of President(Office of Federal Procurement Policy : OFPP)7} -
Zdol gk A oRA 2o dEHHEol fFSt= Executive Order®t
OMB(Office of Management and Budget) Circular, OFPP Policy LettersE
e st glow 5 A3 HA 5% (Legal Binding Force)

2 Ad % ohe FARY $H AgHE WA BHe Adm e
%

Executive Orderi= 1982 Federal Procurement Reforms®l] ¥#3gF E.O. 12352
& AIYE Federal Acquisition, Recycling and Waste Prevention®l] ¥t
E.O. & 29 Executive Order’} &% w} 9131 A A2+ Procurement
Policy Letters”} Rl1=olA ] & Hl5S AA|stal i, & ARNES

&5 FARC =85 |3} St

Ao Aleke]l A-ET] e Lol Aot

—‘jﬁ}o] 3/1 O}: 'JD} XﬂQ/]fll— 1;H7]__§. ﬁxﬂi “5‘]—0%

gegel 5 el a9
2 Stk SAHEAClE, dR(EE AhAfl g SHew &
A olgad A% glol Ao Pd FE vk B Alle

AZBid) = AlQK(Proposal) 2.2 - Yz Aol wE g
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AolE onlatal, At FAES HAAR &S 74 1Had F

U= Ao E on| gt
o Aﬂ ol 5= (Purchase Order)= A|<]ol s|FdHh 12}, A
T WA JAZE S A= AF ol AYE HA

sl
A9
orom wd ARE AT Aoz FAHE. %%P?J%‘ﬂ “Firm Bid
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l?_

Fee o o] tiehAl o) (Counter Offer)©] th.

Akl th7bE AAE oW ANE ATk Aol T o] 9
= ogele wale o, ghE AR A oUd ofEe Faeo)
ot ohal, 1eld ekgel 2AStel Aol oW ANE & A4S “F
WA S AHA A FHHL A A = Yok =F 2
g9 FHE] 74F 29w P98 ARon FuE FHte 7
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%
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S
i
)

o ol AR gov, AA ARE A%
< shal AlYS AAste A2 AlSFHCO; Contracting
Officer) &2 A7 ¥ & 5-<loll o)A o] ot Alokah2 Zh 7]
of A Ee= o S w2 Aol oM MHor AyEHY, & A
gAyell el Aok AT WHelet AE EHs] Astelof g
23 Juvie Aoktel 539 A7 B Sol wepd ws, A7
9 5 AZeds gsw gdu v AwTele] QoA Akl B
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Aok AkA 4, #e, 4,
A el ZAE T AGL AW, Akl
dlo] AAEE da w=r kel o]9)s HT
QoA AP AL 1%He Aa A
# th2](COR; Contracting Officer Representative, or COTR; Contracting
Officer Technical Representative)®] Z=¥-5 Wro} X gstct =8 Al 1
of tisiA = Adolvt 71l Al g 2 AGAE el tiste] K
s A Hy o] Al JFe v R JAFAANE & F
= flvh oy, mdo] Fa Algell disiA e Aok Bk g9 A
| o] B Aloka AL sol FAE e o F¢-
FE2 Alfds FE8HA "

N

o

I
ihJ
2
>

() Ackerel FTU Ackel UF 2HE WA L A

AEA kY] FEAHomE wWH| ol A Akl st
7kE 9 wA R Ak o]e] 9uk Al Ao tjste] AWz 4f
Z(FAR) Part 3| JFA3ta A}

o g9 A 2 A4 AES BY, HEFT 2

=
Qi AAH 9 ojoja} AFo]ofo

Ho
H
> i
N,

= | B5H= AHdel digh oA
4 =, vI]dele] AQJAR, B e 5 w3l elate] Aok
AR, FHEA o FE Aok A4 dd AR 2 dd Ve
A A, FAEA o g FuiAE A FA4, ARE Holv SR
b e S9wA Sol & Weoltt

Akte] et A D FA AFS BA, BE FEA A HE
<o B B33 HY A wA4, A ol9]e Ak AFA k] PAHE
ZA0=R st AEAEE AFSE 54, P AAERE 9 Kickback
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= [l =
HA ware] dE EW, HYS I d9E 72 AUy Az
o] FAH(per se illegal) .= F}otsle] 7HHAIAAE FAlE] a1 Q)
oh13s) Je 7]l A HER JA|, JEHES 62 e A

o FAHBE YA Q3

A GelAslel tia deakel ARA Aol glol® ME Ao

53 wERs T #HE VxR st 4EHERY ¥

= H
Al (Bid suppression),!37) .33 ]2 (complementary Bidding),!3®)

.

My =0

ot

135) United States v. W.F. Brinkley & Sons Construction Company, Inc., 783 F.2d 1157
(4th Cir. 1986); United States v. Brington Building & Maintenance Co., 598 F.2d
1101(7th Cir. 1979); United States v. Mobile Materials, Inc., 871 F.2d 902(10th Cir.
1989).

136) Robert E. Connolly, U.S. Department of Justice, Bid Rigging - It happens: What it
is and What to Look for, An Antitrust Primer for Procurement Professionals. p. 2.
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