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Abstract

This legal study is the second of two studies prepared by myself about
protected areas in Korea. The first study paper was issued in 2005. At
the first paper, I preferred so-called “play model” instead of a signal lamp
model, that is, command-control system. Such “play model” might make it
possible to turn residents in the protected areas into masters or watchmen
and establish partnership relation between government agencies and non-
governmental organizations through the voluntary agreements. In former paper
of 2005, I suggested a potential and possible alteration of legal system which
places the focus upon the on & off-site power, that is, command-control
system. The new set of rules necessary to sustainable development of pro-
tected areas should be comprised of minimal enforcing statutes, customary
laws about traditional use of natural resources by residents in the pro-
tected areas, and maximal social contracts which admit of exchanging
from damages or cost into benefits or compensation.

The Natural Environment Conservation Act of 2005, in Korea, provides
that some conducts which spoil a natural environment or landscape should
be prohibited by the Act(§15), and also provides some exceptions : 1)
Where the Natural Park Act and the Cultural Properties Protection Act
designate certain areas as protection areas, these Acts apply first of all to
protected areas. 2) To maintain life-style and agriculture industry of the
residents who live within the protection area or improve the living stan-
dard, the president is able to issue the executive order as the case may
be(§15@). Therefore, the Enforcement Decree of Natural Environment Con-

servation Act provides that the residents who live within the ecological



protection areas or adjacent thereof, and the owners, occupiers, and managers
of the protected areas and public waters are able to perform agriculture,
fishing or gathering mushrooms or wild greens, etc. The Decree §24
mitigates the restriction of cultivating the protected areas.

The Natural Park Act of 2005 regulates the cultivation-standard of pro-
tected area in the Natural Park, and also provides some exceptions. “En-
vironment Agency might designate certain area, among the areas which is
changed from natural environmental district to natural conservation district,
to let people gather forest products. For this designation to be lawful, the
residents who must be registered as legal resident and the office of man-
aging park should together enter into voluntary agreement, and then this
agreement must abide by the permissible standard that the Ministry of
Environment regulates.” But the Natural Park Act(§18(2) provides that the
Environmental Protection Agency has a discretionary power to decide whether
this voluntary agreement might be permitted or not.

According to my former research of the protected areas, “the order and
control” through which administrative agency exercises for public order
have not solved many social and economic problems, and the agency is
faced with a problem of disutility. There are so many statutes regulating
many kinds of protected areas that local governments and people therein
do not well know which sort of statutes should be applied to their legal
contexts of protected areas. It is necessary to set up new system which
coordinate jurisdictions and responsibilities especially among administrative
agencies ruling protected areas. MOU among administrative agencies is
very useful system. Such MOU, of course, need not new legislation. But
new legislation for coordinating is effective under Korean legal system in
which administrative agencies do not operate actively without concrete

empowering articles.



As an alternative to rigid regulations under governmental statutes, I
would like to suggest a concept of “MOU” in the following. In order to
achieve the new MOU for the rational management of protected areas,
the current legal system has to accept this mechanism and leave some
room for application of MOU. In addition, the government should prepare
a legal framework about the decision-process and the contracting parties
to assure the entering into and implementation of contract. Korean economic
and social structure had based on a different system from advanced
countries, and there are many problems about protected areas on or after
its designation. In Korea, where is out of harmony between land plans
and environmental plans, therefore, there should be administrative or in-
stitutional system transformation like MOU among agencies to solve the

structural troubles.

% Key words : protected area, management model, play model,

natural park, MOU.
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1) Burnett-Hall, Environmental Law (Sweet & Maxwell : 1995), para 5-003
2) Cmd.7121,7122 and 7235 of 1947 and Cmd.7814 of 1949
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7] (landscape) X 71 S
1949 d 0] = o] HIaAEd 7|zt d= A
RAT Exoz2 gt oste] 219l B % (Nature Conservancy)©]

AYEATt HaAe AaAEL 1949d0] AAFHE ZASE B
shla FrkEAS dxshs A4e #olth FhE dXE SHId

=
21 ¢ 3] (National Parks Commission)i=

Ay

B9}, 7
SREEERIRTERE FISi
3|
4

welEglom oWl gdxe] EAS AAEA HASE 2A
S AYa ARG AR B AR E ST (19493 S &
HAA AAHA AdS Fostqlvh 19490 0] T4 3 ofEA
of Fofgk Aold AT Tl = A dHd EHS o F
Atk AAX Al F A= 19919 Y =eA] 1Elal 1992d A~

+3r

Sd=oA AHFHJAAR JER=dM = T4 R AS

o7 F= olEHo] A3 ELEH i A3 FoA 7} A5

als

(2) ok 2 AU
198119 ofA 2 HAWNLe A FFoA AlFHa Y= A

A AR AL ol Tx gtk o] W AAWE ol A FEol

(‘off-site’ power)= TS A 22 W
q

[e)
=3 hun A
afAe AaAe AL Awen A4 AQ5e Belol dFL

3) Burnett-Hall : 5-004

4) The National Parks and Access to the Countryside Act of 1949

5) Burnett-Hall : 5-005

6) 198132 ofA 2 MM (the Wildlife and Countryside Act 1981)> F= 1985 9]
ofl Bl HAEFA)M. 19851 9] ofA Bl AA(EASTEE B 19911 9] ofA B A
AEERel oJste]l o] A FAEHJY. E Ao WHE oste Ex
(Schedule)E°] 44 = At
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ofd B AAEE BHH A9 olels st B WA A *
= OE AFEECA TGN E HE&S B g A o] dESHA et
T s SEToEN 1949390 FHoFH S Heksit)h 1949
22 WHell ZAse] AdE AARAA A Fheto] welE A
Aletal BAS Aaetes 888tk 196819 HUR(the Countryside
Act)S BN ZEflfH(SSSHE S #Elol #ste] HAge] A Fo] 753t
T qrAsklt 19812 Bdole]s flste] WA AT 7ol
ol(profits foregone)¥} T ZAE H]LS T AT A2FA 2 HFA}o
A BATH=E M2 e =48t 199099 SR 28
A Aot oA FEHEEAFY #Hed #Hate] BAS &gt

g

B) =AY H FHHAY
FoolE FHY vhe w7MECdA Lelskke] ofAE s et HHd 7t
T AU 2 FHEY Sl A AEEe] v SEAg I
ARE= FAHIE 93 AN Ramsar)F S 1973\ AH3ta 197613

X
o Hl%ﬂ?ﬂﬂr. ropAl ZFo] B Ao #3 EECT.(Directive 79/409:
(A2z)°l whet SR S A S (SPAs)©] A= o] Qlrh.10)

o,
»3
j,J
o,

ol e AR E o7 1979 el ol g T el P BEHE S
frifell ok ek, 2 1982d 6¥ 1] %}ﬁé}oﬂﬂr. Fae o]
ool AMrgstar ol HES 1981d L] oFA - H(the Wildlife and
Countryside Act 1981)° B kT} (Richard Burnett-Hall : 260) 19621 11
162 UNESCO®| oJate] e "AAES; B AAfake] Bl %

r‘*

7) Burnett-Hall : 5-008
8) The Environmental Protection Act 1990, Sched. 9, para.4(2)(a)
9) Burnett-Hall : 5-009
10) Burnett-Hall : p.253
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3 ¢Fi(the Convention Concerning the Protection of the World Cultural
and Natural Heritage)< 197510 12¢ 174 23193 F=2 1984
13 o] o]% H]%g}oﬂq.ll)

TAFAX XA E B oA = HEo| #3 EC ©]AF3E] A H i(the
EC Council Directive on the Conservation of Natural Habitats and of
Wild Fauna and Flora)(ol%‘ﬂ]- the Habitats Directive 412 %] X]%l)%
19921 59 21l APEAL 19949 59 21474 FUH oS
2l MAAAH LS SERAAASACs)2 TE T8/ 4
Y el (a coherent European ecological network)®] A4S AFsic}. o]
of mwelh FarellM= 1981 op Al FAE HStH e FA
(SSSDE| A AE Hestal T2

19773 2] ECHA] % (Directive77/93)2 2 &ol |22 7] (organism)
of EQlE ARG “AE e AR A2 F7]A7E A3
(the Community)ell &0} VA& AAS 9] gk RexX]79] U2
S wA ECHHZ =22 #7714l 555 Hif(table 5/H= TFA 38t
Aok A Pl 1986112 5 H(the Agriculture Act)> 37 4 ©
W Zksk 2] 9 (the Environmentally Sensitive Areas)#l| =(ESAs)E % 3}

AAA B Aol BgEH o7 7jofsta gl}.13)

et ot

al
o=

2

2.7 =

s H A “sd (park)> -2 yekel @] “EAxo] gy “Aldr R
U XA 9 (wilderness)©] Kol Aol ghgojx] vk & d+59 ¢
el Al vl Bl w8 yekel o] «f =AY
“PAAS AP R ﬁgé}‘{‘ talell & &A1 (public trust) ©] &

11) Burnett-Hall : p.261
12) Burnett-Hall : p.262
13) Burnett-Hall : p.270
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(1) LAA G

vl = o] A A A (1964 0) N A Jilhy M (wilderness) o] 2§ <17F
T 1 PR 7F Al sk 5o A9 iulste] EXeF 1 9
o = AES weto] RIztel ofdte] WelH A k= A GomA, A
Z1el A QIS @ MEA ofY st HEAPd Ee EAE AA
Aok, YA R 9 (wilderness)= G T4 o2 TS

3 2
b obush ol A5 545 84S fA5a 9

Zro] LS 5
= Ao AAMHE HEEE B - felEolok s g9
Q15 ZrE mEe] A Aafe] A olojof gt}
@O A3Fe] Ao AFH7F AR AAFHA G 2 A9
o ot JEFS Wil Qe o] Wby oR Fyet
@ ALHE AAAS HAagoleol Ao AEF 7137 Foid X
@ WAl AHojm 50000007 ol Fol AL EFHA G2 AALH ]
RHEF o] 83 7hsetA sh7] flste] FRd WAS T X
@ H34, WA, T84 e GAAS "ol lojA o] AEEH,
A=t = 7EY 54S A= AY
FAAA A S ATARA ThedlA SEEd, a5 5 A% 373
d olals: Biela A A e8A ZHo|| 9 o]l A F
S5 3L Ut o] WEL FHREoF & vh= 1 FA o] TIAIXH o F&H
Q1 Ao olols A H Sl Rl thete] ghEstejof I o3
o] BAL A sh=s Aol ks Aolth o7]eA = Ads A
o] AERE AeE Ao Wi TALGTH Ad7F ARITh

14) WAHEAE, T HARGE DL & kI HCHIREESE 147 © 1989), 145K
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ARG TF= AU R RS A - BT s Abst
A7l A% (The Forest Service)< 4271 5o BALART B2 AF
A& et o] EX= 1567019 =% (national forest)?} 1971 <]

ZA](national grassland)= ZZ % o] It} ol T Axte IAH
o7 FH7ed AR P QI T 13L 19642 DAIA
H(Wilderness Act)ol] 713} YA X] S (wilderness area) = ¥+ |
Row yma EXE WA (range land), U7 55 S A
Ol (high mountain country), 12| 3L oA o2 A= ZA|ido] A+
“IE NP (roadless area)s EFSTE R HS I AAY AHA
Yokl 28 7l7to] Hh o] ok =7F AAS] (AFAH AEH
) A&(softwood) AHiLe] ®E o]d3 HfFstal flom, =7F A9

A BA AR 15% AR Tk

19709 0= A2 A 2A 5o Ade] s dF o] Al
gelz welAHe] AW BAAAE 2o HUT. 18979
1Al 718k 5% AHAAES G eR ¢ 2T|Age] F
HEAL 1960139 HAHIFIN-FERERYEPELEMUSYA)Ol whel 5944
o] Aol FHEJARY, AAA)L FFAA AFo] =
o] 7125 o]FA @ A7 1970 3709 F2d AAHEC]
¥ o]Folrh. 374 Fag AAFelF (1) 197499 AF 9 WAt
AYAEHIe (2) 1976149 =-FHA1) (3) 1976119 AW EA]7G A
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}11.1&
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15) Laitos-Tomain, Energy and Natural Resources Law (West : 1992), p.326
16) The Forest and Rangeland Renewable Resources Planning Act : RPA : 16 U.S.C.A.
§ 1601-1613

17) NFMA : 16 U.S.C.A. § 1600- 161 c o] HelA Bt AFFHAAY AAHY o
e O 344 Z%] @ T8 Uy @ FE AV F @ FHE A © F
gte] v & & xS
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Process in the United States : An Action Plan for Improvement)S 3% S}
St} olo 7]1%3sle] =77} TH(The National Dredging Team : NDT)©]
A E A

7= A E(NDT)S 20010 Z 2 tholA MHE ol BAA Y=
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{ o o]3g o)A s(Dredged Material Management : Action Agenda for the
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U.S. Environmental Protection Agency (Co-chair)
U.S. Army Corps of Engineers (Co-chair)

Maritime Administration

1) “About the National Dredging Team”, http://www.epa.gov/owow/oceans/ndt/about.html

135



ST =

NOAA's National Marine Fisheries Service
NOAA's National Ocean Service

Fish and Wildlife Service

U.S. Coast Guard
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Federal Water Pollution Control (Clean Water) Act
Marine Protection, Research, and Sanctuaries Act
Rivers and Harbors Act of 1899

Fish and Wildlife Coordination Act

Endangered Species Act

Coastal Zone Management Act

Merchant Marine Act

National Environmental Policy Act

Water Resources Development Acts
Magnuson-Stevens Act

Marine Mammal Protection Act
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* Guidance Document for Development of Site Management Plans

for Ocean Dredged Material Disposal Sites

Local Planning Groups and Development of Dredged Material

Management Plans (PDF, 37 pages, 258 KB, about PDF)

* Procedures to Elevate Issues from Regional Dredging Teams

and Local Planning Groups to the National Dredging Team

Dredged Material Management and State Coastal Management
Programs: Lessons from a Workshop in New Orleans, Louisiana

in January 1999

National Coastal Program Dredging Policies : An Analysis of State,

Territory, and Commonwealth Policies Related To Dredging and
Dredged Material Management. (PDF, 320 pages, 1.2 MB, about
PDF) April 2000
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