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Abstract

In the common law countries such as USA, UK, Canada, Australia,
New Zealand, India, Philippines, Israel and a few continental law country
such as Brazil or Norway, punitive damages are awarded to the victims
to punish the wrong-doer and to deter that person and others from
similar bad conduct in the future. On the other hand, most of the civil
law countries such as France, Germany, China, Japan, and Korea award
only actual damages to the plaintiff or plaintiffs. In Korean Civil Law,
like many other civil law countries, the purpose of damages is not to
punish a defendant who committed torts intentionally but to compensate a
plaintiff who suffers the harm caused by the defendant's conduct.

Punitive damages are very useful in such areas as follows:

where many people suffer the harm caused through the same bad
conduct by a company; and; where individual plaintiff could be frustrated
in suing defendant because he could get only small amount of actual
damage through the time-consuming and costly action.

In this paper, 1 guess those areas would be in the Monopoly
Regulation and Fair Trade Act (Amended by Act No. 8666, Oct. 17,
2007)(esp. in the provisions of the Abuse of Market-Dominant Position
or the Cartel), the Act on the Fair Indication and Advertisement
(Amended by Act No. 7988, Sep. 17, 2006), the Product Liability Act
(Establishment 2000. 1.12 Act No. 6109), the Door-To-Door Sales, etc
Act (Wholly Amended 2002. 3.30 Act No. 6688) (esp. in the provisions
of the Multi-Level Marketing).

In chapter II, the definition of punitive damages, the history of

adopting punitive damage, and the necessity of introduction of punitive



damage was looked on. I had to offer some polemics against the
opposite views.

In chapter I, legal systems of foreign countries were examined in the
light of awarding punitive damage in their tort law.

In chapter IV, I evaluated operation results by current damage system
in Korea from the Civil Act to the several consumer laws, and 1
suggested legislative measures of introducing punitive damage system into
the Korean Monopoly Regulation and Fair Trade Act, the Act on the
Fair Indication and Advertisement, the Product Liability Act, and the
Door-To-Door Sales, etc Act. In so doing, I had to answer to some legal
questions. The theme I mentioned are: Which conduct deserves punitive
damage award?; which mental status of defendant is required for
awarding punitive damage?; Who should determine the amount of
punitive damages?; To whom punitive damages should be given?; How
can be measured the amount punitive damages?; Whether the upper limits
on punitive damages should be set; How should be the burden of proof;
Whether the consumer class action is necessary to facilitate punitive
damage action or not; What is the relationship between punitive damage
and surcharges? etc.

As a conclusion, in Chapter V, I suggested for legislature some draft

bills of punitive damage system in the relevant acts.

% Key words : punitive damages, tort, punishment, deterrence, actual
damage, compensation, Monopoly Regulation and Fair
Trade Act, Fair Indication and Advertisement, Product

Liability, Door-To-Door Sales, Multi-Level Marketing.
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Enforcement of Arbitral Awards in the Arab Countries, 2 Arb. Int'l 169, 172 (1995);
Allen P.K. Keesee, IV Commercial Laws of the Middle East 38 (1988).

117) 1 Schlueter & Redden, at 409-742; 2 Schlueter & Redden, at 1-184.
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118) http://en.wikipedia.org/wiki/Punitive_damages.

119) John Y. Gotanda, Punitive Damages: A Comparative Analysis, 42 Colum. J.
Transnat'l L. 391, 421 (2004); ©]7f%, “v]=ro] = Eefufdat dde 25W7
AR, A EaudAle] Welek = e (1) @=AdTd 924k A
23 (2007.10.5), Z+51.

120) Richard L. Blatt et al., Punitive Damages State-by-State Guide §1:16 (2006 ed.); ©]
T, AAEE, 452

121) Kolstand v. American Dental Ass'n, 527 U.S. 526, 119 S.Ct. 2118, 144 L.Ed.2d
494 (1999).
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122) Le Blanc v. Spector, 378 F. Supp. 301 (D. Conn.

1984);

Petroleum Prod., Inc. v. Canaan Oil & Fuel Co., Inc., 477 A.2d 988 (Conn.

Peisner v. Detroit Free Press, 242 N.W.2d. 775 (Mich. App. 1976), affd as modified,

364 N.W.2d 600 (Mich. 1984). Wright Titus, Inc. v. Swafford, 133 S.W.2d 287 (Tex.

Civ. App. 1939).
123) Browning-Ferris Industries of Vermont, Inc. v. Kelco Disposal, Inc., 492 U.S. 257

(1989).
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O'Connort)*H #o] whtl] o) A% x3ls), A
s Anzel wio] 1 AAZ do] W AL of
A9 dAE H T} 126)

126) He] 4.

- the punitive damages award does not violate the due process clause of the Federal
Constitution's Fourteenth Amendment, because (1) the record amply supports the
conclusion that the alleged agent was acting as an agent of the insurance company
when he defrauded the plaintiffs; (2) imposing punitive damages liability upon the
company under the doctrine of respondeat superior does not, under such circumstances,
violate the company's due process rights; (3) the traditional, common-law approach of
awarding punitive damages--under which approach the amount of the award is initially
determined by a jury instructed to consider the gravity of the wrong and the need to
deter similar conduct, and the jury's determination is then reviewed by trial and
appellate courts to insure that the determination is reasonable--is not so inherently
unfair as to deny due process and to be unconstitutional per se, where (a) every state
and federal court that has considered the question has reached the same conclusion, (b)
the common-law approach was well established before the Fourteenth Amendment was
enacted, and (c) nothing in the Amendment's text or history indicates an intention on
the part of the Amendment's drafters to overturn the prevailing approach; (4) the
particular punitive damages award in the case at hand does not cross the line into
constitutional impropriety, for, while the monetary comparisons are wide and may be
close to the line, imprisonment as well as a fine could be required of an individual in
the criminal context, and the award in the case at hand did not lack objective criteria,
where (a) the jury was adequately instructed, (b) the trial court, which conducted a
postverdict comparison that conformed with the state's then-applicable standards,
specifically found that (i) the conduct in question evidenced intentional malicious,
gross, or oppressive fraud, and (ii) the amount of the award was reasonable in light of
the importance of discouraging insurers from similar conduct, and (c¢) the company
received the benefit of appropriate appellate review by the state's highest court, which
(i) applied the same postverdict standards and approved the verdict thereunder, and (ii)
brought to bear all the then-applicable, relevant, state-law factors for appellate review;
and (5) even though there is much to be said in favor of a higher standard of proof
of punitive damages, the state's lesser standard of ‘“reasonably satisfied from the
evidence”, when buttressed by such procedural and substantive protections, does not
violate due process. (O'Connor, J., dissented from this holding.)
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127) 1d., 499 U.S. at 20 (Hammond v. Gadsden, 493 So. 2d 1374 (1986)S <1-&).

128) Id., 499 U.S. at 21-22 (Green Oil Co. v. Hornsby, 539 So. 2d 218, 223-224 (1989)
& 48

129) Pacific Mut. Life Ins. Co. v. Haslip, 499 U.S. 1, 42 (1991) (O'Connor, J.
dissenting).

130) Clayton Act § 4, 15 U.S.C. § 15 (1994).

131) Clayton Act § 4a, 15 U.S.C. § 15a (1994).
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132) 21 Jac. 1, C3 (1623). Tx+= “=7o] I3
oJste] Qe wafel 3 Wy Wt .

133) 21 Cong. Rec. 2456 (1890); Comment, Damages: An ldea whose Time has come?,
61 Tulane L. Rev. 781, 782~783 (1987).

134) H. Thorelli, The Federal Antitrust Policy, p.212 (1955); H. Hovenkamp, Antitrust’s
Protected Classes, 88 Mich. L. Rev. 1 (1989).
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135) R. Lande, Are Antitrust “Treble” Damages Really Single Damages?, 54 Ohio St.
L.J. 115 (1993).

136) A.D. Neale, et al., The Antitrust Laws Of The U.S.A., 3rd ed., 1980, p. 418.

137) Pfizer, Inc. v. Government of India, 434 U.S. 308, 314, 98 S.Ct. 584, 588,
rehearing denied, 435 U.S. 910, 98 S.Ct. 1462 (1978); Brunswick Corp. v. Pueblo
Bowl-O-Mat, Inc., 429 U.S. 477, 485~486, 97 S.Ct. 690, 695~696 (1977). T}k, <
W 92 Illinois Brick Co. v. Illinois, 431 U.S. 720, 746, 97 S.Ct. 2061, 2075,
rehearing denied, 434 U.S. 881, 98 S.Ct. 243 (197NAFA A= 3a]<d &3] F
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138) Brunswick Corp. v. Pueblo Bowl-O-Mat, Inc., 429 U.S. 477, 97 S.Ct. 690 (1977);
Cargill v. Monfort of Colo., 479 U.S. 104, 107 S.Ct. 484 (1986).

139) Loeb v. Eastman Kodak Co., 183 Fed. 704 (3d Cir.1910); Conference of Studio
Unions v. Loew’s, Inc.,, 193 F.2d 51 (9th Cir.1951), cert. denied, 342 U.S. 919, 72
S.Ct. 367 (1952).

140) Hanover Shoe v. United Shoe Mach. Corp., 392 U.S. 481, 88 S.Ct. 2224 (1968)(=
AR REE e Aujgats 27F e dad S A oA drtat
Fuete A =514 A A S EFamdd ez A4S & dvkar #Agh;
Ilinois Brick v. Illinois, 431 U.S. 720, 97 S.Ct. 2061 (1977)(X+E w27} Hohd
oo ng Asbwgty, 1 Ad ANE Yk ST 5 Arkw sries 4
Azt AA S0E AGRT e AN 2] Gl PguaAs 47
& 24 BaTha BA),

141) Blue Shield of Va. v. McCready, 457 U.S. 465, 102 S.Ct. 2540 (1982); In re Beef
Industry Antitrust Litigation, 600 F.2d 1148 (5th Cir.1979), cert. denied, 449 U.S. 905,
101 S.Ct. 280 (1980), on remand, 542 F.Supp. 1122 (N.D.Tex.1982), affirmed, 710
F.2d 216 (5th Cir.1979), cert. denied, 465 U.S. 1052, 104 S.Ct. 1326 (1984).

142) Chrysler Credit Corp. v. J. Truett Payne Co., 670 F.2d 575 (5th Cir. 1982), cert.
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denied, 459 U.S. 908 (1982).

143) Id., 670 F.2d at 581.

144) 1d.

145) Id.(Perkins v. Standard Oil Co., 395 U.S. 642, 648, 89 S. Ct. 1871, 1874, 23 L.
Ed. 2d 599 (1969); Zenith Radio Corp. v. Hazeltine Research, 395 U.S. 100, 123-24,
89 S. Ct. 1562, 1576-77, 23 L. Ed. 2d 129 (1969)2 <1-&3}3L 5.

146) Terrell v. Household Goods Carriers' Bureau, 494 F.2d 16, 20 (5th Cir.), cert.
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147) Chrysler Credit Corp. v. J. Truett Payne Co., 670 F.2d 575, 582 (5th Cir. 1982).

dismissed, 419 U.S. 987, 95 S. Ct. 246, 42 L. Ed. 2d 260 (1974).
148) 15 U.S.C.A. §15d.
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149) Comprehensive Environmental Response Compensation and Liability Act, 42 U.S.C.
§ 9607(c)(3) (1994).

150) Racketeer Influenced and Corrupt Organization Act, 18 U.S.C. § 1964(c) (1994).

151) 35 U.S.C § 284 (1999).

152) Herbert Hovenkamp, Federal Antitrust Policy, 3rd ed., 2005, p. 602.
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153) Philip Areeda, Louis Kaplow and Aaron Edlin, Antitrust Analysis: Problems, Text,
and Cases, 6th ed., 2004, p. 142.

154) Brunswick Corp. v. Pueblo Bowl-O-Mat, Inc., 429 U.S. 477, 97 S.Ct. 690 (1977);
Cargill v. Monfort of Colo., 479 U.S. 104, 107 S.Ct. 484 (1986).

155) Loeb v. Eastman Kodak Co., 183 Fed. 704 (3d Cir.1910); Conference of Studio
Unions v. Loew’s, Inc., 193 F.2d 51 (9th Cir.1951), cert. denied, 342 U.S. 919, 72
S.Ct. 367 (1952).

156) Illinois Brick v. Illinois, 431 U.S. 720, 97 S.Ct. 2061 (1977).

157) Blue Shield of Va. v. McCready, 457 U.S. 465, 102 S.Ct. 2540 (1982); In re Beef
Industry Antitrust Litigation, 600 F.2d 1148 (5th Cir.1979), cert. denied, 449 U.S. 905,
101 S.Ct. 280 (1980), on remand, 542 F.Supp. 1122 (N.D.Tex.1982), affirmed, 710
F.2d 216 (5th Cir.1979), cert. denied, 465 U.S. 1052, 104 S.Ct. 1326 (1984).
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961, 108 S.Ct. 1225 (1988)(%2 3 A|); Province v. Cleveland Press Pub. Co., 787
F.2d 1047 (6th Cir.1986) (22 F A)).
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163) Antitrust Remedies Improvements Act of 1986, Trade Reg. Rptr. (CCH), Report 744
at 2122 (1986.2.24).

164) H. Hovenkamp, Treble Damages Reform, 33 Antitrust Bull. 233 (1988). th<te] o
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167) Tbid., at 656.
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174) Railway Labor Act, 45 U.S.C. §§ 151-163.

175) Id. at § 152.
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199211 Woods v. New Jersey Dep't of Educ. AF711800] A 3191 H-xt
= Aofolql ARRIES] S st Aol SR (Individuals  with
Disabilities Education Act: IDEA)°] 2JAS FAH] B2E AF3}lth
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oA T suEA davt sk Al AEA el gk Aol
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180) Woods v. New Jersey Dep't of Educ., 796 F. Supp. 767 (D.N.J. 1992).

181) City of Newport v. Fact Concerts, Inc., 453 U.S. 247, 101 S.Ct. 2748, 2762 (1981).

182) Burlington School Committee v. Massachusetts Department of Education, 471 U.S.
359, 105 S.Ct. 1996, 2002-2203, 85 L. Ed. 2d 385, (1985), nl0.

183) Woods v. New Jersey Dep't of Educ., 796 F. Supp. 767, 776 (D.N.J. 1992).
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184) Barnes v. Gorman, 536 U.S. 181, 122 S.Ct. 2097, 153 L.Ed.2d 230 (2002).

185) Fair and Accurate Credit Transactions Act of 2003, Pub. L. No. 108-159, 117 Stat.
1952 (2003) (amending 15 U.S.C. 1681-1681x; 20 U.S.C. 9701-9708; and 31 U.S.C.
5318 (2004)).

186) 15 USCS § 1681.
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189) Mastrobuono v. Shearson Lehman Hutton, 115 S.Ct. 1212, 1216-19 (1995).

190) Petrolleo Basileiro, S.A. v. Elcommodore, Inc., SMA No. 3134, at 865 (Feb. 7,
1995).

191) Mitsubishi Motors Corp. v. Soler Chrysler-Plymouth, Inc., 473 U.S. 614, 636-40
(1985).

192) Octania Trading Ltd. v. Stinnes Interoil GmBH, SMA No. 2424, at 20-22 (Sep. 17,
1987).

193) Todd Shipyards Corp. v. Cunard Line Ltd., 943 F.2d 1056, 1061-62 (9th Cir.
1991).

194) Trade Transport, Inc. v. Valero Refining Co., Inc. (Aug. 23, 1990), reprinted in 18
Y.B. Com. Arb. 124, 128-33 (1993).
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195) Browning-Ferris Industries of Vermont, Inc. v. Kelco Disposal, Inc., 492 U.S. 257
(1989).

196) Land & Assoc., Inc. v. Simmons, 562 So. 2d 140 (1989).

197) Bankers Life & Casualty Co. v. Crenshaw, 486 U.S. 71 (1988).

198) Ainsworth v. Combined Ins. Co. of Am., 774 P.2d 1003, 1013 (Nev. 1989).
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199) TXO Prod. Corp. v. Aliance Resources Corp., 113 S. Ct. 2711, 2724 (1993).

200) Anderson et al. v. General Motors Corp., No. B135147, brief filed (Cal. Ct. App.,
2d Dist., 2000.12.4).

201) Liebeck v. McDonald’s Restaurants P.T.S. Inc., No. CV-93-02419, 1995,
WL360309 (D.N.M. Aug. 18, 1994).

202) Andrea A. Curcio, Painful Publicity-- An Alternative Punitive Damages Sanction, 45
Depaul L. Rev. 341, 374 (1996).

203) Foreign Sovereign Immunities Act, 28 U.S.C. § 1606 (1994).

204) Federal Tort Claims Act, 28 U.S.C. § 2674 (1994).

205) Equal Credit Opportunity Act, 15 U.S.C. § 1691e(b) (1994).
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206) Miller v. Kingsley, 230 N.W.2d 472 (Neb. 1975); Maki v. Aluminum Bldg. Prod.,
436 P.2d 186 (Wash. 1968).

207) McCoy v. Arkansas Natural Gas Co., 143 So. 383 (La. 1932), cert. denied, 287
U.S. 661 (1932); Karavokiros v. Indiana Motor Bus Co., 524 F. Supp. 385 (ED La.
1981); USM Corp. v. Marson Fastener Corp., 467 N.E.2d 1271, 1284 (Mass. 1984).

208) 1987 ALA. Acts, No. 87-185, §§ 1-4 (8250,000); Va. Code § 8. 01-38.1 (Supp.
1990) ($350,000).

209) FLA. Stat. § 768. 73(1) (a) (1989).

210) olell halol = olitE, “vlFe] A Eaphst BN AUy A, TPEY
EauldAl e HeEjet =Y 7FsAd (D). AT 9134 AAEH (2007.10.5), X,

211) A#binl F(Ala. Code § 6-11-20(a)(1993), &et~7} F(Alaska Stat. § 09.17.020
(b)(Michie Supp. 2003)), ©}Zt4 F(Ark. Code Ann. § 16-55-207(Michie Supp. 2003)),
ofj2] =1} 5= (Linthicum v. Nationwide Life Ins. Co., 723 P.2d 675, 681 (Ariz. 1986)),
Mgl LYo} F=(Cal. Civ. Code § 3294(a)(West 1997)), Ao} *(Ga. Code Ann. §
51-12-5.1(b)(West 2003)), 3s}9}©] F~(Masaki v. Gen. Motors Corp., 780 P.2d 566,
575(Haw. 1989)), ¢ltjo}i} F(Ind. Code Ann. § 34-51-3-2(Michie 1998)), ©}o] <2 9}
“(Iowa Code Ann. § 668A.1(1)(a)(West 1998)), A}~ F+(Kan. Stat. Ann. §60-3702
(©)(1994)), AE]7] F*(Ky. Rev. Stat. Ann. § 411.184(2)(Michie 1992)), =%l *(Tuttle
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v. Raymond, 494 A.2d 1353, 1363(Me. 1985)), W2 # = (Owens-Illinois v. Zenobia,
601 A.2d 633, 658(Md. 1992)), P HIAE} F*(Minn. Stat. Ann. §549.20(1)(West 2000)),
HA| A1 3] F(Miss. Code Ann. § 11-1-65(1)(a)(Supp. 2004)), ]t} F(Mont. Code
Ann. § 27-1-221(5)(2003)), HIH}T} F5(Nev. Rev. Stat. Ann. 42.005(1)(Michie 2002)),
AR F(NJ. Stat. Ann. § 2A:15-5.12(West 2000)), =2~TFZEF F5(N.D.Cent. Code
Ann. § 32-03.2-11(1)(Michie 1996 & Supp. 2003)), 2.3}°] S 3 (2004 Ohio Laws
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Rev. 602 (1979); J. Harris & L. Sullivan, Passing on the Monopoly Overcharge: A
Comprehensive Policy Analysis, 128 U. Pa. L. Rev. 269 (1979); W. Landes & R.
Posner, 128 U. Pa. L. Rev. 1274 (1980); H. Hovenkamp, The Indirect-Purchaser Rule
and Cost-Plus Sales, 103 Harv. L. Rev. 1717 (1990).
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Code §28-4509(a) (1981); Haw. Rev. Stat. §480-14(c) (1985); IlIl. Rev. Stat., ch. 38,
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