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Abstract

There is an amounting concern in Korea that the present charge system
under which the debtor, the chagor, can't dispose of the charged assets in the
ordinary of business without the consent of the creditor, the chargee, should
be subject to reform. On the other hand, English courts have developed the
law and theory of floating charge since 1870 when the case of Re Panama,
New Zealand and Australian Royal Mail Company was decided. In order to
get some lesson from English experience, this article explores into cases and
materials of English floating charge.

The essence of the floating charge is that the creditor, the chargee takes
security over the debtor's present and future property but allows the debtor,
chagor, liberty to manage the secured assets and dispose of them in the
ordinary course of business free from the charge until its crystallization. As
the floating charge enables the debtor to deal with his circulating assets
freely in the normal course of business, it is indispensible to especially
trading companies the most valuable assets of which aren't fixed ones but
circulating ones, for example trading stock and receivables.

There is an amounting need for non-possessory security interest over mo-
vables and the assignment of receivables financing, which could modify the
rigidity of the current regime on secured transactions in Korea. By doing so,
this type of new security would increase the availability of credit and improve
the terms of the credit. But, the modernization and diversification of the
collateral system in Korea should be promoted so as to implement the

security interest on movables and receivables.

% Key words : floating charge, crystallization, floating lien
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Alg o= oju sk Ak §lth. WF=A] floating charge, shifting security
o] =74 undertaking®] b= TS AHEE o+ Gtk gnby o=
+ its undertaking, all its assets whatsoever and wheresoever including its
uncalled capital for the time being9] & 2lol} charge on the “estate,
property and effect” B=+= charge on “all the property, book debts, credits,
assets, moneys, and other effects” &2 =77} ARE-% A%, charge on
all its property, real or personal whether present or after-acquired, with or
without uncalled capital?} 2 X d%= 4 3Hc}79)
Do FAWHS HAk B 244 S71keA AR
o A s7le FRAAR F AV WETE 21 oluhell A
F3)Ake] A Ao olsto] o] FolXt}. FIIAIE O RE "R AR, AR
T, dERAE] WE B SFAE o9l Fo3 Ak 5718
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A Fast AR 54 E H (specific mortgage)E Ak, 1
F ugdon o v Al BEune AWt Ao Aol
o, A= A gEEA 170e] 233 Al(a combination of the
=
=

o] %31 rksn

79) Fisher and Lightwood, p.%4.
80) Waldock, The Law of Mortgages, 1950, p.167.
81) Jordan, Company Law and Practice, 1950, p.60.
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82) Yorkshir Woolcomber's Association (1903) 2 Ch.284.

83) D'Epineuil(count), Re Tadman v. D'Epineuil(1882) 20 Ch. D. (217) (758) ; Belding
v. Read (1865) 3H & C. 955.

84) “On our undertaking and property and receipts and revenue”(in re marine Mansions Co.,
[1867] | .R. 4 Eq. 601) ; “On the undertaking and all sums of money arising therefrom, and
all estate, right, title and interest of the company therein”(in re panama New Zealand and
Australian Royal Mail Co., [1870] LR. 5. Ch. App. 318) ; “On all the company's estate,

100



Aed Fedre ad

sonal estate of the company”(in re New Clydack Sheet and bar Iron Co.,
[1868] L.R 6 Eq. 514) Hdo|l A= 7|EA S oJu)star, &3 S5 A
Ae EFeHA @ Ao ® siAstal dvke A, &9 &l
& dart Stk

£ Y AL H (uncalled capital)> 3|AFS] Aol BE FAS] FEHE
o A B 5 Aok e EARTAL B

o] E A5 A(past calls)@} FH il o] F9 &9

B AxE FA4 540 Belolnw A 54 o

AR, FAE Pelelutks BsolnE, A EE A9 §23
w e o] Qi wel dste] guz AT 5 ks

A& vhs} o], BAkE 1 guo] et @ MEYARINS

guz AT F QAT delE agu F, A 5ol

o Ao ARE kel vzt FuT F YA, o FETE
94 glomz PEgne Brow & & girt

ol B $Hstd WAZ we Al Ao FEHRE 24D

& @ AR AL S e ARADAE AL D

3 e 1eEA olusith g Sol, e dolA 4R F 4
T

A
NAA7E B Ak ek AhE A A YSF 4 = A (absolute
garnishee order)E W2 -9, = dFALte] AuiAXE et 38

ol Al dus AFe 4= Lrhso

property and effects”(in re Florence Land and Public Works Co., [1878] 10 Ch. D. 530) ;
“On the company's undertaking and all its property whatsoever and wheresoever, both present
and future”(in re Brunton v. Electrical Engineering Corporation [1892] 1 Ch. 434.

85) Howard v. Patent Ivory Manufacturing Co., (1888) 38 Ch. D.156.

86) Taunton v. Sheriff of War Wickshire (1895) 2 Ch.319 ; Standard Manufacturing Co.,
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(1891) 1 Ch. 627
87) Biggerstaff v. Rowatt's Wharf (1896) 2 Ch. 93.
88) General Share and Trust Co., v. Wetley, etc, Co., (1882) 20 Ch. D.260.

89) Morrison Jones and Taylor, Ltd., (1914) 1 Ch. 50.

90) Florence Land Co., (1878) 10 Ch. D. 530.
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96) Re Griffin Hotel Co., Ltd. (1941) 1 Ch. 129.

97) AAIZE Fofol & Ak Aelgel tiE o|PAAE FEER FAHUNS
2 3= Aeo] dukdo]th(Hodson v. Tea Co., (1880) 14 Ch. D. 859). w&hA], &ajdl
3 4] 9 F sl AlgEE A4Sl oFolAE Aew B 4 v

98) Robson v. Smith (1895) ; Foster v. Borax Co., (1901) ; Metropolitan Bank v. H. H.
Vivian & Co., (1900) ; Goverment Stock v. Manila Railway Co., (1897).

99) Lee v. Roundwood Colliery Co., (1897) 1 Ch. 373 ; Wallace v. Universal Automatic
Machines Co., (1894) 2 Ch. 547.

100) Robert Stephenson & Co. (1913) 2 Ch. 201 (C.A).

101) Robson v. Smith (1895) supra.

102) Goverment Stock v. Manila Railway Co., (1897) supra.

103) Robson v. Smith (1895) supra.

104) Goverment Stock v. Manila Railway Co., (1897)3} Robson v. Smith (1895)° A+
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