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Abstract

Where there is a scientific uncertainty about the extent of anticipated
environmental damages caused by a substance, how should we deal with
it? This question has become more important, as technology has advanced
and human activities have been increased and diversified. Korea has
incorporated the techniques of risk assessment, risk management and risk
communication into some environmental laws, in order to control
environmental risks. But, in many aspects, they are not consistent with
one another, and are not enough to ensure an appropriate level of
protection of human health or environment.

I tried a systematic analysis of the techniques of risk assessment, risk
management and risk communication, included in Korean environmental
laws, aiming at understanding their problems in depth. Then, I tried a
comparative analysis of legal systems in other countries, focusing on
environmental risks from chemicals, in order to resolve these problems
and seek legal ways to protect human health or environment against
environmental risks and ensure an appropriate level of protection of
human health or environment. The countries include United States known
as opposing the precautionary principle, European Union incorporating the
precautionary principle explicitly, and Japan becoming more and more
precautionary.

Based on these analysis, I suggest that Korean environmental laws
should adopt the precautionary principle as a guiding norm, and be truly
precautionary. And I showed how to incorporate provisions on the

precautionary principle. Futhermore, I present some ways to improve our



legal systems, and show some proposals to amend the laws, focusing on
the processes of assessing, managing and communicating environmental

risks.

% Key Words : Environmental Risk, Precautionary Principle, Preventive
Principle, Chemicals, Toxic Chemicals Control Act

(TCCA), TSCA, REACH
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nl=re ek B A o] EAlske dAld A e el Al ¢}
AAA] H2aE JST wE F77F ook
W gigk AE & Advke 4%S AASL Ak o= 2002
W wlar o) 4kE] = (Office of Management and Budget: OMB)©] John
Graham A74°] TAS FHAE AT 5 A8 AHE FHAE
gele ¢ Unksy o= A HerEr S4esAS A4 - HIL
&g S BrE oY), &34 TEA olf]el AAlAH shA] HERE A
T Aok Aol A HIEE Zom deETh o]k wH oA
v=ol AT A= AP 8] H (precautionary) Rt AFS-U] S
(reactive)oll 7Fttal A &&= A= At
ol2ld Hriets e, MSE SAlH R Aol YT =
& WA AdEade Ques 488 BuHow Qg
Aol s A B, A4 FHHoR: AdumedHe oA

4
2% F3a dokn Whte AFE 44 Yok S

o

AW

fl

rr

rol

87) PlEe RAZ o Adue Aol Hefo] szata W Ee nefs A F
AAEE A7 EFEavhs 73S FHataL Stk John D. Graham, The Role
of Precaution in Risk Assessment and Management: An American's View, the January 1
1-12, 2002 conference on The U.S., Europe, Precaution and Risk Management: A Com
parative Case Study Analysis of the Management of Risk in a Complex World, <http://
useu.usmission.gov/Article.asp?ID= AAOEE532-2E12-40C7-BDFA-B1BB3AAD7910>.

88) Industrial Union Dep't, AFL-CIO v. American Petroleum Inst., 448 U.S. 607 (1979).

89) See Robert V. Percival, Who's Afraid of the Precautionary Principle?, 23 Pace Envtl.
L. Rev. 21 (2005-2006).

90) See Joel Tickner, The American View on the Precautionary Principle, in Tim
O'Riordan, James Cameron & Andrew Jordan (eds.), Reinterpreting the Precautionary
Principle, Cameron May (2001), pp. 183-214; Linda O'Neil Coleman, The European
Union: An Appropriate Model for A Precautionary Approach?, 25 Seattle U. L. Rev.
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A3 Fa o5 @4deaa oAl

A = o] ARG At H o v A9jE FAsta glon

FAY 2= ol dg ol APdue Aol 723 FAEAE

ol

o

]52o] ojWd AR Hata Q=Ad Hel=

H7E7F v AR A Zo] e a0l gk &3 #A
st dAT AHS AT 5 e dFH o] YAHY de= ANy ®

gt g3 oFe dubfolel & 4 glar, SelA HlF A A
2ot "fElstetEE #HeE el Eeitta B 5 e fE
=2 &2 W (Toxic Substances Control Act: TSCA)= @& 3fof w]=r

o] 42l SAAE EAetarat g

TSCAE 1976 A4 ol ZF 3xtell NP, dA| 4719 Fo=
TAE A A1 fFEEZY #E](Control of Toxic Substances);
A27g A gel digk 115 t]-5-(Asbestos Hazard Emergency Response
Act); A3 AU =2 A 7r(Indoor Radon Abatement Act); #1478

=
SR-HOAE == A @’(Lead—Based Paint Exposure Reduction Act). o] 3}

609 (2002), pp. 624-627; Thomas O. McGarity, MTBE: A Precautionary Tale, 28 Harv.
Envtl. L. Rev. 281 (2004), pp. 337-338; Bernard D. Goldstein & Russellyn S. Carruth,
Implications of the Precautionary Principle for Environmental Regulation in the United
States: Examples from the Control of Hazardous Air Pollutants in the 1990 Clean Air
Act Amendments, 66-FALL Law & Contemp. Probs. 247 (2003); Richard G. Hildreth,
M. Casey Jarman & Maggie Langlas, Roles for A Precautionary Approach in U.S.
Marine Resources Management, 19-SUM Nat. Resources & Env't 64 (2004).

91) See Jonathan B. Wiener, Whose Precaution After All? A Comment on the
Comparison and Evolution of Risk Regulatory Systems, 13 Duke J. Comp. & Int'l L.
207 (2003).

92) kA, 2003 d MZ A 2~5 37 H A (San Francisco Environment Code) A}l 2
42S gEstely e Aoz &dEA 9th. Miguel A. Recuerda, Dangerous
Interpretations of the Precautionary Principle and the Foundational Values of European
Union Food Law: Risk versus Risk, 4 J. Food L. & Pol'y 1 (2008), p. 17.
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TSCA® 7|&+%+= 374 AE=2 g°kd F vt AA, =4
o AxA= A spetEo] QA 9 A m A= ko] ek A}
25 A - AEstolol & Adlo] v A4, B, = AHEITH
Environmental Protection Agency: EPA)2 S1A] 717} % $7d] I3]&
zdete BT H==a, 53 39 gaaEs WAsr] fste

stz e e zﬂas- A HE R AR B FAAA 1A
7 Ro) FARBL A& QoA BH g

Ao WA oA ol Hrkey

2
of =W, EPALE (i
E x4 F = 3t &

2 AuEo AhAen 87l FENAY Al wBHE SHehE
Aol gk H7Htesting)E L7 F AIZAH4R), (i1) AIFsstE A
st A, = A A AF(Pre-Manufacture Review: PMR) H3$HS 71A|H
(A5%), (i) 9A A = A4 gz B gA2as x5

2=~ 0]

rr

T
=4 T A# A< %F(substantial quantities)©-

93) ‘Al Z(manufacture)’ = FAFA0 2w Az} ABLHERE oy} TSCAS A 8-&
W= 318 E A EFgEA e 4=%(importation)S ¥ el dolA(AZR A7),
Ay

1

7}F(process)’ ol &t 224 AHQ W gF U g2 Edie &3} O4—r58r 474101
o] setEAS Axd F FPHoE ARESHY] flste] EHsE S “LO}H‘K
A|10%), ‘& (distribute in commerce)’ ©] &t 3}3t=A-S Ff - Xﬂ%’“ - =AY E‘_
B3l AS DR A4%). A, TSCAT “AbE-(use)’ o] L} ‘ﬂv‘i—(dispose)’oﬂ o
atol = e 24«]%;4'% L A ek

94) olFEA, “W= %%}E]‘jéoﬂ ok gl Hrieh #eE, 9as A8 <F
2 o= sot=4d Ij/] A AEHA>, FEREAATA (2009), 79H; A, <w]=
FEEdveye o5 glaa griel g g EEE, 9AF ARy <F8
of=re] shehad waa tie A, AT (2009), 307 =

=

EE

99



A3 Fa o5 @4deaa oAl

v =49 Ax-T7HE - fFE A Ee ARES AdsAY AT
T AT A6x). oLl x, TSCAT EPA7} 3}eZ 4o #A3t A= A
vl

Hol A%HoE AET 5 YES nu ¥ A

g QIgE ALSA - AAA o]olS HluL - FIFE Zlo] gtHY wet

o gaz} EAGE BE H3RAE FAdE A
o] ofyz}, olA] 2 Aol tfst “E3he] SHunreasonable)” B AAE X
e et ane A Aclda ¥ 4 At

X
—
N
Q
>
Lo

I

2
rlo

TSCAS AFEH F9 shbe shehwae] Azt AEAlA B
S Bdo] Al L B WAL Gl It WG 42E A

ofof & AE A= "l ATh A4z WEH, (i) s}HEAo]

=3Ek 2laas s, (i) SeEde] dAY fAE e ==
=

ol
-

F AL AR AdH go7 AYMNEE F$, EPAE AxA T
S obEAelA A W BAMNY WE AnE A4 AL AT
+ 712 (Testing Requirement Rule)S A3 4= )t}.96)

95) TSCA §2(b)(1).
96) TSCA §4(a)(1).
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A1Ad v o

(1) B7ho) 3 shstE el 47

ry
X
I

13 7491 ¢ ] (Interagency Testing Committee: ITC):= TSCA®]
et AR E = EPAS SHARD A<D 2, EPAVE BUHE &

St 1 ES AlASH ol $MH o R mHEtojof & AlES A
e 7% S 39D olol QlojA ITCE () AxHE =2 % (i)
Faf o] A FUHE & i) PG WA =EFFHE AME
o o} 1 =FVIZE, (iv) A W wEF AL, (v) AW == 34

g = J

@ B7kel 24

Bgeld o2

i
b
rlr
ot

EPAL (i) 3stE o
A o &Fo] A AH = =
g 7 (i) SEEH B EREEY Ax, §F, 7H, A
= Ay 9 Esol A A% ==

oz ey AT & e ARS Gl FESHA X

o
rr

97) TSCA §4(e).
98) TSCA §4(e)(1)(A).
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A3 Fa 9= @

o,

2l Al

(i) olHs ARE AsH7] et d sEd B =gEH

st Gt Aot sasls 49

=2 ‘GH% setE o]l E¢dd gaaE =9
& deA AFE BEE Ao] eEln EPAT 3StEde] &R
glek glaa 2 955 ddstr] sy, stetede] = - 3ok
54, ad9Fe 2dste Aoz ddod v dgedye] 42
g, B9 B AR, #d A 9 oY 8AE T
T} EPAY =3 o] T3 yrn sogte gaas FUE 5 9
o= Az grhoo a8 A9 e g 24 dFFRl 8
ol slFsty] wWitel, EPAZE =3Fe|dt 2laae] 2 SAR 3|
=do g F7HE aes S AAgs] feids o= Axe
‘e (exposure)’©] A& T UEFE UASTY LaTF Uk o]k By Eto]
CMA v. EPA ArelA, WAL EPA7F «o] &2 JHAA o]/
(more-than-theoretical probability)” =%°] U& F U5S Y5+ A

REOR Fetrhal dAE up glion
U5 o %, EPAE @A Asst Fdo] Fa
How dFsiAy Adstrlel SR RIS o)
th10)) 7]E9] ATl aA7b EAEte] ol & AET F vkAY 7
o] AT EE Yaas ddsrlel H9shA kil EPATE 1St
o}

L e =] I~ [e)
© A1, AR Al dA4dE 5 S Ao

O, EPAE ol#d ARE Aitety] flste] Ba =l widt
F7p7r dastua dgstejof grh mkef, @Al AAl TR ATl

99) TSCA §4(a)(1)(A).

100) Thomas F. P. Sullivan, Environmental Law Handbook, Government Institutes (2005),
p. 624.

101) Chemical Mfrs. Ass'n v EPA, 859 F. 2d 977, 989 (D.C. Cir. 1988).

102) TSCA §4(a)(1)(A)(i1).
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S8} & Aol
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% (substantial quantities). 2. =

2

ﬁo
B

1 4o FosAt QaHoR

J

A 7F F

g 4 sden, (i) 9

1
1

12] &

%
= FaHer

1
T

o Az, #F, T AE E

f

5

=
=

,_._mo

3

B

)

fite)

&

4717}

3L

Els

of o

2 F(substantial production) X A& A o] A

Z 0]
1w

BEow 44

1} gt = (substantial or significant exposure)= 73}l QT wh

Al o 7)ol A QG E & ‘= F(exposure)’

ol lojM el cwmE

ol =

=
=

(unreasonable risk)”

ofp

e

74 EPA

o)/

B

!

|

o

&

o] Aoz o]Fojxol griiE g

S

of i

;‘c_:]

103) Sullivan, supra note 100, p. 625.

104) TSCA §4(a)(1)(B).

105) 45 Fed. Reg. 48,528 (1980).
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A3 Fo 2ae] FHE =2 d-sHA

o

A& 7] Wil «A A 2 2l (substantial)’ o] 2F= NS AEFslEA] ¥

=
gkrh106) 12 thzk 1993\ 59, EPAE «AF A ¢ WA fF - =

=
AFslst= A A A (final policy statement)S & 3£} TE107) o] =
“AAAA” AL WE 9 A =58 IS H V|sowE A
SHA 7] =S A A SFAL Q) T).108)
<> “AAAHRN” At - FEF - =F due #e YAV
- 3 SHA 7 =
AA el ik AT F 1Y I
AAR F& A F 19 s
kel 109+
217 7 0]
e ZeH) A} 194
QIAl =&
SRR 144
oltlo =, M43l nie} o] EPAYE A4 Az Ao Ha &
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EPAE Pl WollA AYAoRE Ax e JleEe s34 &
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B4z FEstE 7127 9k &, TSCA
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W ed 1YFHXE 5o AAE AlA) Ateledl nl= dlol A Fd A<l
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120) 40 C.F.R. §710.4.

121) Sullivan, supra note 100, p. 597.
122) TSCA §3(2)(B).

123) Sullivan, supra note 100, p. 600.
124) TSCA §5(h)(3).

125) TSCA §5(h)(1).
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136) Sullivan, supra note 100, p. 637.
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139) Sullivan, supra note 100, pp. 637-642.
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143) Treaty of Rome Establishing the European Economic Community, March 25, 298
UN.T.S. 11 (1957), Art. 130r.

144) Commission of the European Communities, Communication from the Commission
on the Precautionary Principle, Brussels, 02.02.2000, COM(2000) 1.

145) REGULATION (EC) No 1907/2006 OF THE EUROPEAN PARLIAMENT AND OF
THE COUNCIL concerning the Registration, Evaluation, Authorisation and Restriction
of Chemicals (REACH), establishing a European Chemicals Agency, amending Directive
1999/45/EC and repealing Council Regulation (EEC) No 793/93 and Commission
Regulation (EC) No 1488/94 as well as Council Directive 76/769/EEC and Commission
Directives 91/155/EEC, 93/67/EEC, 93/105/EC and 2000/21/EC, 2006 O.J. (L 396) 1.
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REACH 732 2006 122 A o] 2007d 6€45FE TAHCR
Algel Solzkth 1990t FuHRE St A e Al gk AF
E FdeAo] QA EY] AlFsEe], 19981, 4= A 2~F{(Chester)ol] A 7
e AR oA HFOoZ REACH +3 9 AAo] =2FH3
a1,146) 2003 10, -7 %Y 3] (Buropean Commission)”} REACH T3
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146) o] oo W& "mestetzd A A F ok A Ee] WA o] T]FH o] gt
Commission of the European Communities, WHITE PAPER Strategy for a future
Chemicals Policy, Brussels, 27.02.2001, COM(2001) 88 final.

147) See European Commission, REACH in brief, Enterprise & Industry General and
Environment Directorate General (February 2007), p. 3.

148) Council Regulation (EEC) No 793/93 of 23 March 1993 on the evaluation and
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control of the risks of existing substances. 2001 O.J. (C. 116) 38.

149) Council Directive 76/769/EEC of 27 July 1976 on the approximation of the laws,
regulations and administrative provisions of the Member States relating to restrictions
on the marketing and use of certain dangerous substances and preparations, O.J. (L
262) 201.

150) Council Directive 67/548/EEC of 27 June 1967 on the approximation of laws,
regulations and administrative provisions relating to the classification, packaging and
labelling of dangerous substances, O.J. (L 196) 1.
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