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Abstract

With its decision in Tseng v. El Al Airlines, the Second Circuit has
settled an issue that should have fundamental consequences for
international air t ransportation litigation. In arriving at its holding that
the Warsaw Convention does not provide the exclusive remedy in
personal injury cases, the court used the title and purpose of the Warsaw
Convention, the Convention's express language, legal precedent, traditional
law and economics concepts, and recent industry developments. In
holding that a plaintiff has a state law cause of action when an incident
causing personal injury does not fall under the express provisions of the
Warsaw Convention, the Second Circuit followed persuasive precedent
and correctly considered the importance of recent industry agreements that
render the limited liability provisions of the Convention inapplicable for a
large number of international air carriers. The holding that the Warsaw
Convention does not provide the exclusive remedy for personal injuries
will rightly provide future plaintiffs with access to state courts to litigate
personal injury claims that otherwise would be left without remedy.
When the case comes before the Supreme Court later this year, the Court
should affirm the Second Circuit's decision.

The original intent of placing CVRs aboard commercial airplanes is
clear. They are to be used strictly for accident investigations. It is
well-documented that CVRs have served the purpose of helping to find
the cause of aircraft accidents and, thereby, helping to prevent
reoccurrences. In addition, it has been well-documented that CVR tapes
have been misused on occasion. These abuses have brought inexcusable

grief to victims and their families. It also has forced Congress to further



restrict access to tapes by invoking a bright line rule of acceptable usage.
The content of the cockpit conversations is not "privileged" from
communication outside government accident investigations, but the playing
of actual CVR tapes is, and must remain so. What was said, and what
happened are readily ascertainable from transcripts and other publicly
available data. It is not clear, then, that the narrow window currently
available for discovery of CVR audio is of any justifiable use. As the
Cali accident demonstrated, content of CVR tapes still make their way to
the public, and the situation will likely worsen if cockpit videotapes
become the norm. Without stringent restrictions, the public inevitably will
see, aswell as hear pilots' dying moments - to the glee of some, and the
horror of others, including the families of the pilots left behind. To
prevent what is otherwise inevitable, Congress and the courts must
continue to guard pilots' rights to privacy and their privileged
communications in their offices, the cockpits of the aircraft they fly.

The earliest safety data programs, the FDR and CVR, were electronic
reporting systems that generate data "automatically." The FDR program,
originally instituted in 1958, had no publicly available restrictions for
protections against sanctions by the FAA or an airline, although there are
agreements and union contracts forbidding the use of FDR data for FAA
enforcement actions. This FDR program still has the least formalized
protections. With the advent of the CVR program in 1966, the precursor
to the current FAR 91.25 was already in place, having been promulgated
in 1964. It stated that the FAA would not use CVR data for enforcement
actions. In 1982, Congress began restricting the disclosure of the CVR
tape and transcripts. Congress added further clarification of the

availability of discovery in civil litigation in 1994. Thus, the CVR data



have more definitive protections in place than do FDR data.

The ASRS was the first non-automatic reporting system; and built into
its original design in 1975 was a promise of limited protection from
enforcement sanctions. That promise was further codified in an FAR in
1979. As with the CVR, from its inception, the ASRS had some
protections built in for the person who might have had a safety problem.
However, the program did not (and to this day does not) explicitly deal
with issues of use by airlines, litigants, or the public media, although it
appears that airlines will either take a non-punitive stance if an ASRS
report is filed, or the airline may ignore the fact that it has been filed at
all. The FAA worked with several U.S. airlines in the early 1990s on
developing ASAP programs, and the FAA issued an Advisory Circular
about the program in 1997. From its inception, the ASAP program
contained some FAA enforcement protections and company discipline
protections, although some protection against litigation disclosure and
public disclosure was not added until 2003, when FAA Order 8000.82
was promulgated, placing the program under the protections of FAR 193,
which had been added in 2001. The FOQA program, when it was first
instituted through a demonstration program in 1995, did not contain
protections against sanctions. Now, however, the FAA cannot take
enforcement action based on FOQA safety data, and an airline is limited
to "corrective action" under the program. Union contracts can exclude
FOQA from the realm of disciplinary action, although airline practice
may be for airlines to require retraining if there is no contract in place
forbidding it. The data is protected against disclosure for litigation and
public media purposes by FAA Order 8000.81, issued in 2003, which
placed FOQA under the protections of FAR 193. The figure on the next



page shows when each program began, and when each statute, regulation,

or order became effective for that program.

% Key Words : aviation security, aviation safety, aircraft accident, terrorism,
Warsaw Convention System of 1929, Montreal Convention
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@) Ao A gzd Aol el Open Skies &4

HZ, gAY Lokl A A4 FF3AFEAE ddde]l F=
HAA Yehdar gtk g uEEs wdsts i8S FAR e
1946 W= - Gt FFFAS AT FFATFEEY w2ATE HA
om13) 1 F olgs AFA FAHL ICAO 3|53t Fitxo] P
ek FFFA UMEYAE FAHL Uthy 259 A4 ¥
A4S APHoz 570 I=2, 55, ¥, AEY FF
374, Bk 9 BAMNA ol whste] FAst 15 HZoll= ICAO 2
A 5ol FFEEAH = gt AF AE dstete FEHS o
G238 A, ©]2 4l Open Skies AgreementS A Adt= FAdFS H
olaL vt W= EUS "= s EU 3 d=3te] AAE 454
FFATIAS A fg v=-EU 3ol 3ot
2008 39 309 LESGCH o] FHE FFAHY HAE FHsta

o)== Kol
T =
S A BHoR su k. oUW FFYFARES PARe
wy o9 v BANE PHE FEsT vk G, vl

11) 1= FZH(blind sector)& =5 PALE Agst= FS E3 o & &
FeAFst G4 old1998d) FMFEFAANA AAA 9 va ZEIGE, 2
A2 Syl =S FEAtel A E5AS AgEginh oof o] A=l E
Bt Ao r Hey "old gle AR g3t o= dEAtelA E+AS Al
ek TS EH ibid.

12) Heather L. Miller, “Civil Aircraft Emissions and International Treaty Law”, J. Air L.
& Com., Vol.63(1998), p.707.

13) Paul S. Dempsey, “Flights of Fancy and Fights of Fury: Arbitration and Adjudication
of Commercial and Political Disputes in International Aviation”, op.cit., p.238.

14) Ibid.

15) U.S. Dept. of State, Current Model Open Skies Agreement Text(Apr. 13, 2004),
http://www.state.gov/e/eeb/rls/othr/2008/19514. htm(©] &} “U.S. Model Open Skies ASA”
2} ghr}).

16) Dempsey, op.cit., pp.240-41.
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[e)
K
= 759 J= A TA(ad hoc arbitration)ol] 3|HF& & JE=F

M2E MYYTAITY F%F

1. ¢ 9

o AAGEA S 332 AHrSK(liberalization of aviation), 3F3AF]
%= A 3}(trans-nationalism of airlines), &3 2FHF el ¥ 3}H(privatization
of the aeronautic industry), &3 AF7FS] A|F-(alliance among airlines), &
T-F7]%=2] 7)t(technology advance of aerospace)®| 2t & 3Fo] whAY
i QT o]l B 7 AA R ddetd vt 2Tk 1978 o] %

T2 FEA e At AlE Sstete FHo R g el gk &
sATE S 25k FAlel &g AT SH(Open-Skies) & HHARE AL

E st FA dok F7PE R SAdEAe] e o
2 Aok AN A9 T 3F A Y (regional unique air market)
9

x93l Fjsle] ke 7

[
(code-sharing) & & %/‘Vlfﬂ AF - A - TS - FH S
S F3l AAol o =
o} ol A= 9] —Exﬂoﬂ st AEH oz =937 &2 3,

17) U.S. Model Open Skies ASA, op.cit., art. 14.

27



BA

=]
Run
]

}

0]
T

FAbete] Ao A
ity 2]

_o]_
[s]

‘g]

=
K2

o A3y
a1 27IFH 9=

a

)

] =% =k

KeR
T

°

¥
=

€
Foh BAE T e S4el oAzt

37

—_L

=

]

o

A

.
18

o] W H AAZEA
%

1=2]
=

ﬁL
ENEE

ey
5}

(1) m=re] A ekshA

Fol, w3y
IR = EEE ST
oloz AAZA H

8

o

]

gal o)5te] v

A2 =l

g
EREE

s

A

_Ev

N

3}

N

Aol sket. Tt

=
=

AFAA B oAl W)

o

& 3}o]

o] AAY

E
)

F Qo] Yolx o} hub and spokeA
i el lom ol& It

_o]_
At

=0

=

J1A
1

5]

TSt

fo oA

ol F7t

A3

-
=2

73

oW
mK

ol

1t

[e]

2o <]

-

3

FECERIPE PP

=24

T

k9
T

o5

a

I oglzel oA ARG A
A

h 6

=

el
=

9
R
=

]

-

Atell o
=

.
file)

"
Hr
o
B
_

o)
TR

A

Ho
;OO

—_
fite)

M
el

28

18) U.S. Gen. Accounting Office, GAO-04-34R, Foreign Investment in U.S. Airlines 1-4
(2003).




o A%stel FEAGHAAL Adan glon oy AY
4 99 gol AN WA G AAL TIARAA 201

igleh B8 20088 WF b EUTHS @EAEE el uE
s e
oAt ofdlol A mel FTAel Aol weE waleh BAHS
SudAe] ZHold AvRn FEARse] Aol i AH Aol
oA thAS A shstel ekl Adusle @,

) v=re] ekl Wak oAl ehskel o G

D AR fsiwe] A

o=2H AAE 383A ol sl 2t} The Civil Aeronautics Act of
19388 1AL fixing S Aol AAAe ARl T AP
of AjAQl s HAAFoEZN) T FFHARESG N T
stg WE&S T AAH20 AR A YJATE o] B YO EE the
Civil Aeronautics Board (CAB)Z 3low “&F39 ¥Hol e HQ»d
oJgt WSS AHITET AAFOoEHN 7]EY 52U A=
A LTS 5 AAAT, AAZE 193837E 19753744 9] 7|3

Fob ojme AAAT FFaelel At AL WA g

19) o]dl th3lA= Michael E. Levine, “Airline Competition in Deregulated Markets:
Theory, Firm Strategy, & Public Policy”, Yale J. On Reg., Vol.4(1987), p.425.

20) Paul Stephen Dempsey, “The Rise and Fall of the Civil Aeronautics Board -
Opening Wide the Floodgates of Entry”, Transp. L.J., Vol.11(1979), p.181. o7 A=
G AL b aqtR EAI FavIde] A Ael nE Gl dste] =9
s gl

21) 19381 A X% Civil Aeronautics Board (CAB): ©] A
S =3k 44 “excessive competition” 2 F-E H 35}

Pastrhs ol gol whet AA 7ol ofs) @shel
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A AAZEAEe T

CAB7} o] 717bg<t Al ojefst AUAA A4S FAAEE I3
2 AA = 2 713 23 800«4 AE Aol &t 5712
NP FFAEY 534S = A5 7HA ST 22

s, 19621 FAl AT ﬂ1 B2 FAZE obd AAS FEFAIF
EoetEs aetiom, 1975 o3]e] Aol A= vkep ZR7E
FEAtEs HlZ87] fske] 7HA a1 (price-fixing)= 3HA ol 3 A

B} a0l 40% WA 100% Hrhs o] Wzl om2y) A, v
AR tAA AAAuA] AHES H XS Airline Deregulation
Act of 1978)& AAsIATE24 o] 2 A FAA Y] AAS =
omA LHAEANA By A dEeas FaE U=

SAENAE A I

JZ=E sh=dl 2 AF =0

u°1'

ADA‘?Q A %

87 2 =4 53 AZRYS A48 FAskAh Ibid, p.93.

22) Robert M. Hardaway, “The FAA “Buy-Sell” Slot Rule: Airline Deregulation at the
Crossroads”, J. Air L. & Comm., Vol.52(1986), p.11.

23) Robert M. Hardaway, “Of Cabbages and Cabotage: The Case for Opening up the
U.S. Airline Industry to International Competition”, Transp. L. J., Vol.34(2007), p.4.

24) Airline Deregulation Act of 1978, Pub. L. No. 95-504, 92 Stat. 1705 (1978).

25) Hardaway, “Of Cabbages and Cabotage: The Case for Opening up the U.S. Airline
Industry to International Competition”, op.cit., p.9.

26) Robert M. Hardaway, “Transportation Deregulation (1976-1984): Turning the Tide”,
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Al e BARe] V% FUkeith) W, deteld

o) b W AR, deld WAL AT FEAEel o
ek A9 zdE 4AH H92 Fustnd sgov FPras
o onEERe EAsel FWE AL seskad ey e
e el Ao MAFHolL Aol PEFE FFAEo|
Aupstn GrRel vE e SRt exde] 1w Y3
Aol HES s Uele] vt

2) FAIGs o] Fo] FEel HF3)

7} WEske W7

7}) Hub-and-Spoke System®] =&

oAl &gEskgl el F3to] olFolzl T Fagh olfr= TRt
A (airport resources)®] e AEHZAQD F LY FFeTHG T
7V & =49 2AE dEe] Aree FHel od aator
o] qtA|gstE Aol A A =, TN BT (gate) 2t &
FZ(slot)] AHrEg o] &o] HuwEA Ragint tiitR FFAMEC] &

Transp. L.J., Vol.14(1985), p.143.

27) A A 17dESt At R E=A RS &3 HEads AdFstal dEAER
ahof = 2315} MM EHE HEE § CABY AL I
AR EA RS $FAE HAE RS o o]® jls =
AE 7“0}040]: itk 197013 19751 Afolell FEAteL A=Al W
25%0] 39 Aot} Ibid., pp.146-7.

28) “Legacy Carrier’#t 2 hub & spoke networkE +38=  HQIFZ(corporate
structure)2] FFALE Wl H T A= 53] 1978 Airline Deregulation Act ©] 7 o]l
Ml d2 & vgsid dFAE L9 }q-. http://en.wikipedia.org/wiki/Legacy_carrier.
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Proposed Strategy for Enhanced Competition”, J Air Law & Com., Vol.58(1993), pp.

479-80.
30) Hardaway, “Of Cabbages and Cabotage: The Case for Opening up the U.S. Airline

29) Robert M. Hardaway & Paul S. Dempsey, “Airlines, Airports and Antitrust:

Industry to International Competition”, op.cit.,p.14.

31) George Williams, The Airline Industry and the Impact of Deregulation, (Ashgate

Publishing Limited, 1996), p.19.
32) Hardaway &Dempsey, op.cit., pp. 465-71.
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33) Michael E. Levine, “Airline Competition in Deregulated Markets:

Strategy, & Public Policy”, Yale J. on Reg., Vol.4(1987), p.425.
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Vol.23(1995), pp.33-8.
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35) Hardaway & Dempsey, op.cit., p.471.

36) Paul S. Dempsey, “Predation, Competition, & Antitrust Law: Turbulence in the
Airline Industry”, J. Air L. & Com., Vo0l.52(2002), p.697.

37) Hardaway, “Of Cabbages and Cabotage: The Case for Opening up the U.S. Airline
Industry to International Competition”, op.cit., p.15.
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38) Ibid.,p.17.
39) Ibid..p.18.
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A1 e e

A 3% ICAOS}F =A% 7H3}a 3 oF
M1E o 2

= wstE A SAom 2 wedol
o/ wbmel vl Wel 282 Sugo A

boregsin el we A5H ApldT
719 A3k thFE el Foko|t}so 19443 =AW 7+a-E- 3 2K(Convention
on International Civil Aviation)(¢]3} “3efrole} kb ofste] A g H
= A 71733 7] 7+ (International Civil Aviation Organization: ©]3} “ICAO”
o drhi o B 19909 BELTE 5 FTeEe] WA

woRsh gl ol T IAFTER Hobll M= el dA el

78) Q5

Q FAALS = L 2A g o]l T WlE AA FEeAA YERtar

A o AE RAA FHL FAL Qe vk wHF FEAY v, v

o) AR AR o] T Aol mE g )@ =)
A olfte] o]y S FutriE A2 ARAA BUFE3E dolt}h. John Norton Moore,
“Enhancing Compliance With International Law: A Neglected Remedy”, Va. J. Int'l L.,
Vol.39(1999), p.881.

79) = ATt FAAY B =AM H o9 olfg Fusty] A vhFd AR Al
Eo Aol B3 HFA Aol wEW, a3 daAd] tie LA A A
AAM 27 GAE = woket sHse 1 54 @S ThREE oY 7HA
FNLAES EAtE JSS & 5 Atk RIR. Abeyratne, “Some Recommendations
for a New Legal and Regulatory Structure for the Management of the Offense of
Unlawful Interference with Civil Aviation, Transp”. L.J., Vol.25(1998), p.115.

80) FANAGF RN FAzp, FALNT o8] FHE 4 NE, 2
bl it - AR AEmEAEI SUH £§ - A4 AFL e
Aol AALE e HAHEE oldstedlE & =39 2 Zoltl Paul Stephen
Dempsey, “Compliance and Enforcement in International Law - Oil Pollution of the
Marine Environment by Ocean Vessels”, Nw. J. Int'l L. & Bus., Vol.6(1984), p.459.

81) AT &FQe HdEAE = ixﬁﬂr o] BdA= =4
7b oW S A8 AVt ¥ AAMEE SsHA dAEA K A
oA wEHE ol ol S vetst] ﬁoﬁ/ﬂ 29 A AA
ek olei7t o Aotk WA IAFesE - Foted ddE EA4C 482

QAR S ui

F oo We e ok 192099 Qe ARk @A YR 15115,
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o

#et FAEST 2 AP (international standards and recommended

practices)= 187]¢] &4 (Annex)ol A 3Fal AT}86) UNS| 7|+

http://www.icao.int/icao/en/leb/we-hp.pdf.), @1955%d &lo] ZIAM(EAA 7HL= 13671
o olsle] A wlEARIE S 1961 FHEEtste} & 2K(Guadalajara Convention)
(@A 7F4= 847147, http://www.icao.int/icao/en/leb/guadalajara.pdf.)oll &J3}e] G273 gk
vEE2ARIE S} @1975W ZE TS #1571 A A (http:/www.icao.int/icao/en/leb/Guatemala.
pdf), A257F) A (@A 71D 4970 = Ibid.), A3F7F]AM @A AH=ZS 3270
=, HE52 215 o2 327050l mjgsle] ndtE, Ibid) 2 A4JZA @A 7HY
o 53705, Ibid) 9lEke] A" vlEARmPE, ®1999d = E T SF 2F(Montreal
Convention: 727832 “Convention for the Unification of Certain Rules for International
Carriage by Air’)(@A 7Fd= 8070=, http://www.icao.int/icao/en/leb/mtl99.pdf.) 2

ol AR ANel A A9 wE B A BAT Arle] FE
25U BA FARG S o ol T ol

82) BT obd L Webe FAe] Fuoln F AR @ AT 1% D Ak
o s aea Az A 2 kA - gdel g Fs] A8 gk
Tt o] ¥ AE AR 438 BE SUE e Q1% stk aairEe A
D A% AR PASE O FHAE T el wekrHe cte] oate] o®

]

A S PASHE 0 FAS Frh o] og FFelsh melHel B A (tory

b BgEAA Folzk o], HOFH Y M) AN AwaA vl
g el FASM, oo kel wrk F# AW Fael oAstud @
Paul Stephen Dempsey, “Compliance & Enforcement in International Law: Achieving
Global Uniformity in Aviation Safety”, N.C.J. Int'l L. & Com. Reg., Vol.30(2004), p.4.

83) Convention on International Civil Aviation pmbl., Apr. 4, 1947, T.LLA.S. No. 1591,
15 UN.T.S. 295(] 8} “=A| 1 7+ha3 kol g} i),

84) R.LR. Abeyratne, Legal and Regulatory Issues in International Aviation, (Transnational
Publishers, 1996), p.9.

85) Int'l Civil Aviation Org., Contracting States, http://www.icao.int/cgi/goto_m.pl?cgi/states
DB4.pl?en.
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(specialized agency)?]l ICAOS] & HZAL2 HAMAA FdFikde] <

Agk DHS EReta, HAAAR &8 7885 T5H, B¢

BAoE Qg AAA BulE WHsta, sld=zte]

A 0| Th8D ICAOT F 3|, o|AL3], Ab=r B 7|8 7|4
‘1

=
ATt F3]= ICA0Y] & HESIL o|A3lE HAE3shaL, o]AL3)
[e)

f

2

HE wxs|] ofW BASS 9198, @b s, oAl

YAHow 9145 A ofd AQES Tl BTk oA e 34

Q1719 36910 EE FAHE AAA Fo Ao EFES o

A} Gore olalse] FAEET AnBAL Aeele] FoF BuA
d 91k

N

- olel g AW BE We

86) Int'l Civil Aviation Org. The Convention on International Civil Aviation: Annexes 1
to 18, http://www.icao.int/icaonet/anx/info/annexes_booklet en.pdf(©]3} “Booklet on the
Annexes to the Chicago Convention”©]2} 3Ft}).

87) AT o A4z

88) Miller, op.cit., p.697.

89) ICAOY = A&t H&dtes oS AR ES &-dHdS Folsta 39
ITEE stog TS F oldd 7eS oA o5 H-2h3ko =M (Michael
Milde, “Enforcement of Aviation Safety Standards - Problems of Safety Oversight”,
Ger. J. Air & Space L., Vol.45(1996), pp.3-5.) B¢ EU3= 53 FAwzHeF 2
otAolglE HHE YASES 3t QUk(Paul Stephen Dempsey, “The Role of the
International Civil Aviation Organization on Deregulation, Discrimination & Dispute
Resolution”, J. Air L. & Com., Vol.52(1987), pp.529-533.).
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H, weps 2 dk 3 =
ol:= ICAO7} =3 A off-of that Foll T3 AAE Bt
ICAO7} =1 “&<QF Annex(e]dt “f-&A7ef gehe] P ox A= - )
Aolo] “x 53 B33 (Standards and Recommended Practices: ©]
3l “SARPs”2} 3> Shdsta AA Qe wAEE ] gyl Foigh 7
£ o, ICAOY] 7+ 7]./\1240] 719 Al Aoz HIh
31 9Ath90) ICAO7} SARPsE F-&41 P2 o= Aesta gle

HEo HAAZIE A9 ICAORAME 1 A3 o] MAZRE 5
A3 77 e A A (protocol relating to an amendment)
o9

-
Fol WaStuE UG AYel T AFEL ZAF 5 9] Giol

90) 19443 A3 = A T7HEF 7] F-(International  Civil Aviation Organization:
ICAOYE ddtar, o] 7]l =AFEtAE F&dts 7Ies ARG =S &4
HAS Folata L= ER stodg IS Fal oldd VEs oA oNE
Histo 2K (Michael Milde, “Enforcement of Aviation Safety Standards - Problems of
Safety Oversight”, op.cit, pp.3-5.) B FU3E S AT Fdolzte=
HEE dAslool & eSS 1435 tH(Paul Stephen Dempsey, “The Role of
the International Civil Aviation Organization on Deregulation, Discrimination & Dispute
Resolution”, J. Air L. & Com., Vol.52(1987), pp.529-533.).
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ool zofe] Aok @] HoF HEME WAoRE YAFO
2 PR FHITT I S @AW, FANKFT Fde
gl3ke] WA el SARPs 53], “HEe WHEA g dae] 93he] o
goloF s, 1 wolgo] WAHTH 1CA0S] TG FaF AU
A9l SARRYGEe] obdst wot Fuel wojd 2GS xHsiA 2

o

Aot} ol A&E aeddte] H ICAOE = AIFE F(safety)
I W ok(security) W F-EAe] AEAH ALE Y TRaAS S
gto AlgFel Slom AR ICAO IUTS HFH FFTHA

REaqagel «gEyt daprol Wit Jargyt gAAAES FAs

UTH © Yolrh, Hl= 8 EU T% dWA o R AAAowE Y Qb
AF7tz 2 e wep EHYAES st AAE 7tsta o
TAFTEEHI(ATA)S 22 HAR7| e b7 ZR2 a9 S
933 = 5 SARPsFS “m T HaAe A AnFHIL U=
}z}ﬁ—o]

(2) TAWNEEF e &A1 SARPse] HAY A A
1) &oFo] SARPs ¥& -3} HA

oro Al 18709 F-EA7P2) 9lE ul 3], B<EAnnex 1(Personnel

Licensing), Annex 6(Operation of Aircraft, ¥ Annex 8(airworthiness)<

o1 el /WAt et wa 74%91 HlEA 718E 2 AAkE FaL o701
= Ao} g %o];}, ol zdiol, 1983 Z#e] KAL 0077] AFF g7 o

@ w34 AR F4 uwm—% Ade 98l 19843 059 100 el
A3ze] 2= 1998 10 1olof Hastalen, 19473 59 A H #93x<] 27}F
1961 39 209 FEIAFoIE f-Euhehs 2004 39 23 o WA JHAE
Aagors aHel WS netd AY Wkl AGE o] RE 7t
TEHEE 2te AL oYk

92) oldl digt Al &of sl = Ludwig Weber, International Civil Aviation
Organization, (Kluwer International Law, 2007), pp.55-67.
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A 37 ICAOSE = AIRI7Ha)E- 3 oF

ICAO 3| U=EE st A R 7] 3 9 2434
A8tz #gk Sl rES AR ES &
i+ SARPs®| Aot WA A dito] Ay
RE JAFER o L. “Thsgk Hoighe] W9 (to the greatest
possible extent)7}A] 3§ kel oJsle] “I=A] Z(from time to time) 735}
= A LA FuarA S FAE =S atskar Aok @k Al
Z7F =9 bdetal wietd Fdae Bk UdAN Id=S
A A7 L F ol oJste] Fopde] ofF-E oldlstofof &
t}93) o 7)ol A« R AA gt on A Gl ot
g oulsts Ao ddEANL, ofgfell A A5FskE PANSS *F
=2 AES "avt IS Aot}
oF A3z 77t 59 3ldTo] WastAY Fod 1E
o 9 7]5 5 (certificate of competence)} T3] (licenses)oll T 3}l A]
= W e ol a7do] o] Yoo miEt AR AAE «FHA
3E7(minimum standards)? &5 stAY F& AGole tE ==
g Ao® Flstes a7stal U= H]’ “HAFFroldhe o
23te] AolW 1 o
ST} od) H AF oA

H

rr
N
it
iz
J

—_

1_4

2 1CAO7F 9 E FAH HEe o

1
# T E L & Aole. ol vl Hopel gl

flo o2t

93) ZW, T WEFTHE A1zl 4
B e WaeA dege) LR wel vRdn 28 EO}E o % 9tk Wu
Jianduan, “International Essay: A Milestone of Air Legislation of Air Legislation in
China -Some Thoughts on the Civil Aviation Act of the People's Republic of China”,
J. Air L. & Com., Vol.62(1997), p.824.

94) A|33x2] Fgol gk A thalAl= M. B. Jennison, “The Chicago Convention
and Safety after 50 years”, Ann. ASL, Vol.20(1995), p.283 *=.
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° 4 owe

XEe, AxF 2 Ao g A b
21/d”(the highest practicable degree of uniformity)sS &H 3=
F 2 (undertakes to collaborate)st =5 3dlal, o|E $3}o] ICAOE ZH Q&
o] wz} F~A]Z(from time to time as may be necessary).......... “= A %
=} {3248 2 A XP(international standards and recommended practices
and procedures)E A e skl JNAFTTRAL A EEAL QITEIS)  of 7)ol A
“undertake to collaborate”®] £]V]i= “the highest practicable degree of
uniformity”eh= 7A I AFAA SAE] B owf, I thE X0 A}
dE Hugk “HA ogFrE Fiete A9 rgeE B o gl
o) | A37EI AL B4A ous] SARPsS]] “AFE £
ol & vl A7) ok vbE A9 E QT

A3gze] AWHA LS “TAET T A A(international standard
or procedure)E ... T AY e Y Fo] IAET e dA)

of A}=ro] 12 ¥} & (practices)S $EIA| 717 ol HTbAL HEsh=
Y

1_4

P

39 = “IA EF(international standard)®l] 2] &l &

95) 197913 59 25%, DC-107] American Airlines 1913 ¢] s1%10] A]7kaL O'Hare =4
5 o] FAF GEFY oj"ste], Fetete] S - S BT ARESIE ul
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65



A3 7 1ICAOSE =AW 3 oF
A e #E oulste Aol & A9 ol" 5 &
2 rE Ee 38 A9 2a7t dvue ddss YmoR 3
ofw 1 xfolHe] tiste] ICAO =244<l TAE st=E Q7skal
9T}, oj7lol N SARPsE TlmFo] e sl wET W
How Rea Ytk dW, Al AL HARE TE A, S
oM E “HALE WS AR i v T gel AFS WA
B Fold At AvE der s Aol
A8z FHA £ cIAEE Y] g #BEstodAs
A=) gr s o] diste]l Add fAFE sHA oy sk 3]
wo' st 1 ZRASke] Y F eoduiel oJArElel EA s A
Asol Akn s 2AE ANGES aFekn Qi v, o7l
A saAEEe stk B2 A A B olAs
sheld oW =R Az T ouA TAe A W 54
wowl «wAwErel ofw e Vg ool BAW wal HUF e
of EAlet: AolE BE %7bd ZA BAGES shm i ul, ol
+ 549 supplement FA o2 FrHET
2) #ARE, Anpa 9 Aael o
AL SARPSEHE SO0l wARETY A S ofusiA v
Ay FRNAE AR LI QU DA AFE 2GS
A o) Al 74A golel Apgo] AAHo] 914 olaithz HelA o5
gojol gk A&g ujE vpetd Fart e Aojvh %) Jauvg
= FE B kel & Azgxdl o3k SAE ofF-rF flen, ot
“Evoll wlal Bld=rol vk o]y aqte] o] #HAl dna
= s EEa k. B9k
2 FAEH BE FA(normal print)E H
ot &2 paragraph A&
Weber, op.cit., p.35.

1H of] A
98) FA XTI WILTYL ICAO AFHo=
X(main body)< HPFHOR IAIZTO
A4 FFoF Ho vt g, Hudd 3
sl Aumdgolaly HrE o ojddAZE ol Q)
66

_zH



A28 FANGTHE 3} 4

g 4 ol o7, 20059 39 ICAOE HAtele] g B A AR
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104) Dempsey, “Compliance & Enforcement in International Law: Achieving Global Uni-
formity in Aviation Safety”, op.cit., p.16.
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69



B WMo EREWET AR oo AN
X =R = R = o N To -

oSO - - S S Bt
CILE T - R B - B ) Ty E
_% o M o W WL R =B A ¥ H w5 N~ M ER =
i T i N B £ 3 W ORO G T = o —
o T it n rﬂ_ﬂ.l]ﬂ —_ KO oF =
g g 0 Br5 ™ T P = o . T o oA R
o qu_l,Jll«h‘mwﬂln\lr‘._ .OO‘W)A i )

oF o oF B R R < § ™ A oo do = = B o Nk
z = DS g 2P F o I A g o
ELOJEOLO,DF < 0 mMﬂ — 7 = o ~ &~ <
R R - Es Sy T RE QN Pd o =
RO o o = B - M Wr 5 © g qro X - | £
e X W R LT 2 F LN ) L Ay
oR iﬁ - = & ~ - = a(*_.\ = = T = N # :.m J o=

= ¢ EC T R i S A L
A ST Bl . S S aE
BT _x MBS T oo (i) i I

T o T F S L T oy T M do T T
— 0 Nd oo oy NOoE < A~ X g 0| No ﬂ

X B = o W oo B = X4 oo N R
N A - T B A - B T E KD
s, TEETU@a iy Nz ogTopw Toe o2 X
o ﬂhubﬂlﬂﬂlmlaﬂﬁlﬂrmﬂ%ﬂoﬁ;ﬁﬂﬂ LIS
G S = R T S~ R - N T 0o B
E 28 T DT e few E e R 8w E
S N MHT%%%%? RS I
R - - N N o ~ LS S B ST S
i B OS oo T R = L Ty NN =
¥ E T T a g o Rty s, Ky 2 r R
2 e R SCANE- R gE® TN 4 T F oM
J o % % e oo B2 g B R s T

~o . ! = viﬁ “ owma_go T o B
- T oo o o)) A W ode w2 CHl e B~ W
= B WE NFT T E T T T SEIFTD xR

70

X

1990. 12. 20.

pd

4

e

106) A& P AA Y H
107) tiH < 1993.10.12.




A2 A ARG TE HEA

EAgoio} s P
S B ARAE TULE SH Aol ALY AT
60 ol FAL ofF
g e= AdE7tss X4 F Ade 7S ‘é/\]i’(immediately)

AN TS AA

A el ope

%
o
r_{m
°
o
g
Jud)
2=
)
2
=
il
=
N
==
o
et

1'.1
)
30,
v
[
rFU
=
N
N

o
H
2L
=5
HN
mﬁi
_>|41.
S,

5

)

)
ZEY ol o

o}

=

[e)

9ol talAE AR GAAE A Ao NFEEe Faf 2T
of el FHAS 2 wrk ol AL BAWSE 1 o4
ARG 5 Qe AT AelE AgFon FALEY date] B
e AFHAAATL Atk Bk ojel, FA i 0% Aol
L oRgde WY F7bEC] ofF RATORMIMN ALY Foju]s)

2
X o
B
ol
N
o F
ol
N
o
)
i
ol
ol
M
r £

A ol Ae ol BAsH:
ATe o= cAste] Agz Jste] olAtIZ FelF HATol B
A% 1 A HE RE AGTO BARES @ 4 A ARl

ok ol olAlale] EAHA of]al
5 9 50] SAEFE Bol FEEE Fubg T
of YA M vk, G 2

o[ s
o j%
 m
= &
> K
@)
fe o
N
T "
o ¥

D
o
>
o
ol
ol
k]
%9,
rlr
X,
il
)

(o]

o

7]

T
)

108) Weber, op.cit., p.35.
109) Paul Stephen Dempsey, “Law and Foreign Policy in International Aviation”, Colum.
J. Transnat'l L., Vol41(2003), p.387.

71



A 37 ICAOSE = AIRI7Ha)E- 3 oF

A = gl Aot el Eetal FANEE Y kel A4
Aol glo] v il AEVIFEAE ICAOE= TA =olFI FA

s Aol 7t
2] Aol A38xe] qfAgel IH “soft law” &

“#E Q1M (quasi-law, quasi-legislation)ol] &ttiar s 4= It} 113) o]t

110) Abeyratne, op.cit., p.131.

111) Mark Lee Morrison, “Navigating the Tumultuous Skies of International Aviation:
The Federal Aviation Administration's Response to Non-Compliance With International
Safety Standards”, SW. J.L. & Trade Am., Vol.2(1995), p.642.

112) Michael Milde, “The Chicago. Convention - Are Major Amendments Necessary Or
Desirable 50 Years Later?”, Annals of Air & Space L., V0.19(1994), p.401.

113) wgbx, HELOSZE SARPs7F “soft law’5A4 S Zr=Tl(Milde, “Enforcement of
Aviation Safety Standards - Problems of Safety Oversight”, op.cit., p.5.) StHi&t=, A}
A2 “hard law” 542 7IA+= AS R H AU Herbert V. Morais, “The Quest for
International Standards: Global Governance vs. Sovereignty”, Kan. L. Rev., Vol.50
(2002), pp.779-81.

72



5=
A (ad hoc) A A3E] EE FAAMY

}

o
pul

)

—_
fite)

o}
o

)

ohy g}

So] FAHAE

& ga

B
;QL

SARPs<]

A A o

B

o Al

=
=

& 27}

ul O
T -

[e)

.

A A2

%53 (Bermuda 1)

5}

19461 V=3t =]
= RERA o] &Hal gl whi AW FALS

=K

o)

=7kl o] &l

t}

_ﬂo

_
=]

17].

g

Aol whe}, 1] =

3}(open skies)’] F

o
T

7

5}

ek, 1% -

The Deregulation of

73

w5 ol

T

R

115) H]F3

[e)
=

4=

International Air Transport”, Transp. L.J., Vol.15(1987), pp.314-18.
115) Air Transport Agreement, Apr. 8, 1997, U.S.-Singapore, 3 CCH Avi. P 26,495a.

114) Paul Stephen Dempsey, “Turbulence in the “Open Skies™:




Al 3% 1ICAOSF =+ A7

By Skl BAY 5

=
=

A

=

Eis

(e}
o

il

At A%

43

o,

o] Eng 7te)

—

0

¢

~

;OE
o

)

21383} SARPsS] A g A

Ava

=

b

o
1l

H

3

=
=

q

Hd

o
1l

2) ICAO9]

Pl

A}

Mo

8}

givl

=

fie}

o

Gl

H

of

shpe o

kil
e o

iS)
=

}az, 2003

%

_Z.fl

—_
file)

o

el

3 4%
pERE LN

=
A

tel= woh

S

b

[e;
o
=
5+

=
[}
[e)
-

]

-

st
-

USOAPS] U

o

=

1

tol TIATA

°©

J

‘GIOSA”)
o 2o ®A [10SA9]

gdo=

o7 #sta 9l 10SA

[e)
=

o]
IOSA7}

3=

A
A

(bottom-up) N3-S =<
ok
o)

Al A}

-

=
s

Al
2 19(IATA Operational Safety Audit:

2

E

<

)

3]

T

T
< sta e ¥

)

3L

Q skl QlThi1®) ICAO
A]

c}117) 20063 F-E

A7

b glow, §elitebel

S

el

[TATA], TATA Operational Safety Audit

(IOSA), http://www.iata.org/ps/services/iosa/index.htm.

REER

o 74 FHA Aol 7]
74

=,

} ICAO ©

toll ANAl #H

°

I. H. Diederiks-Verschoor, An Introduction to Air Law, (Kluwer
[<}

Pl 9

°©

L

o

=

124

Law International, 2006), pp.92-3
117) International Air Transport Authority

7]
TATAS] 3

PROS(Partners & Resources for Operational Safety)”} A3}l 1T}, http://www.iata.org/

ps/certification/iosa/index.htm.

O]

p

L

=

=

kel
T

SARPs

H ol
116) oo o

118) 10SA

=

A



T oHlge 2 7oE sty HriEa JdE vl B Sdae]

Sol A ol @ trstel B AFEo A Qs

e AES WNFoRA 1 F5E SAsdud Hgon

o HATES TAWY FFAA ARE BT ULAL 1)
=]

7}, bdtoF H7FZ 2 188 (Universal Safety Oversight Audit Programme)

199413 ICAO 3] Aol mz} 3]9Y=2] SARPs 53] A ETY

Fel watol Wbk 1 24k BEREG FHE AU sl

119) Milde, “The Chicago. Convention - Are Major Amendments Necessary Or Desirable
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Az A HtEAE Uiy o R sttt ICAO7) ol § B 71y
&5 FF oAM= 7 3= 1cA0T e AAH = AFAQl
A AME ZAR HH,135) G = Ax9 Yo metdy Hut

7)
2Rz gEsiA "ok e, F5e USAP Abddle FEA
:H.
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(2001), p.175.

133) USAP= 391579 HQAIAIAEFe] A4l 2ok 2hQlstar 12
S #Masr] 9 2AE FTHR |
olm, AAAQ Hetpd FA| Lo
sk AlFE FHEIEd Vg Aoz AWETh  http/www.te.ge.ca/mediaroom/
backgrounders/b05-a009¢.htm.

134) http://www.un.org/sc/ctc/pdf/International_Civil Aviation Organization.pdf.

135) ICAO9 -jubghztel 2004 8Y 29 AZH FFHHH o] 73 s zhA
(Memorandum of Understanding between the International Civil Aviation Organization
and the Republic of Korea regarding an Aviation Security Audit)9] 19% ICAO H7}H
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136) http://www.icao.int/iffas/.

137) R.LR. Abeyratne, “Funding an International Financial Facility for International Safety”,
Annals of Air & Space L., Vol.28(2002), p.5.
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138) Abeyratne, “Some Recommendations for a New Legal and Regulatory Structure for
the Management of the Offense of Unlawful Interference with Civil Aviation”, op.cit.,
p-133.

139) IATA, IATA Africa, http://www.iata.org/world wide/africa/.

140) Federal Aviation Administration [FAA], Safe Skies for Africa, http://www.faa.gov/asd/
international.safeskies.cfm.

141) A% =752 Angola, Cameroon, Cape Verde, Cote d'Ivore, Kenya, Mali,
Namibia, Tanzania, Zimbabwe©|T}. o] T Z 1o 3t FHZo AL w=z HRI}
=7Fee ¥ 288 AL ol =7le] Fwl=el AFstE A sk Aol
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142) Press Release, U.S. Dep't of Transp., Secretary Slater Invites Countries to Participate
in “Safe Skies for Africa” Initiative (Oct. 30, 1998), http://www.dot.gov/affairs/1998/
dot19698.htm.
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143) Mattias Kumm, “International Law in National Courts: The International Rule of
Law and the Limits of the Internationalist Model”, Va. J. Intl L., Vo0l.44(2003), p.23;
Detlev F. Vagts, “The United States and Its Treaties: Observance and Breach”, Am. J.
Int. L., Vol.95(2001), pp.324-29.

144) British Caledonian Airways v. Bond, 665 F.2d 1153 (D.C. Cir. 1981)(°] ARz of
3k =9lo] sl A= Troy A. Rolf, “International Aircraft Noise Certification”, J. Air
L. & Com., Vol.65(2000), pp.400-02 3=

145) British Caledonian, 665 F.2d at 1155.
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146) Ibid. at 1156.

147) Ibid. at 1160.
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Aare] =g mel “de facto hard law”Z A4 A EISH Aoz Ao
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150) ©]ol] thsjAl & Peter Ateh-Afac Fossungu, “The ICAO Assembly: The Most Un-
supreme of Supreme Organs in the United Nations System: A Critical Analysis of
Assembly Sessions”, Transp. L.J., Vol.26(1998), ppl-2.

151) Herbert V. Morais, “The Quest for International Standards: Global Governance vs.
Sovereignty”, Kan. L. Rev., Vo0l.50(2002), pp.779-81.
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7] FAE 248k A AFAE st FANIZEE T
(International Civil Aviation Organization, ICAO)= &3 7] EAHHE
A7) fste] FAYHS Fsto] FaAdds AHEA = W
5 epa] Aol Al Do ARstes, A, o8 4
zofo] AEHo] @ IFrtsol 7pgletar Tk 19639 99U 14U
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(Convention on Offences and Certain Other Acts Committed On Board
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153) Paul Wilkinson and Brian M. Jenkins, Aviation Terrorism and Security (Portland,
OR: Frank Cass, 1999): Ch. 1
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156) Eric Rosand, “Security Council Resolution 1373, the Counter-Terrorism Committee,
and the Fight Against Terrorism”, American Journal of International Law, Vo0l.97(2003),
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A4 AES AR, SAAY bR AolALS o] A13733 AT
oA 53] FgAAtel tig FAEA, w7t ASAEA, A5
R oM A e Axsa = Bl ol A= I H
SAAR HEFo A B He2A o] 2go] WA - oAlo] ekt
Aot o] A= Aol HHzATAEY e oAlsta 7t
AFELAS HewAdd Aeste AS w48k Aeke Teketa Sl
oF 3 HH A A, A, SHI @ Fo] e A=
9 e HeEEe] AAse s BF ooy Es Bk
AAE wropok d& Frxstal o 2 Hrelke bR A oA S =z

159) Samuel P. Huntington, The Clash of Civilizations and the Remaking of World
Order (New York: Simon & Schuster, 1996).
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160) “Delays at SW airports after alert,” BBC News, http://news.bbc.co.uk/1/hi/England/
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161) “Search for Russia crash clues,” CNN International News, http://edition.cnn.com/
2004/WORLD/europe/08/25/russia.planecrash/index.html.

162) ElEF9] (terrorism)EE= folE AMo] 18414 ZFx AWA 7o) &AsAT)
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§]-°4(The 3rd Conference for the Unification of the Criminal Law, in
Brussels, 1930)cl4] = Ale|e] 9ol diste] ATt FAIS A<D
of Elzjddutx] 2 ¥ FKthe Convention for the Prevention and
Punishment of Terrorism)< 7] %32 % 5104, o] ok H
AT AT rFEE A WHA,Z PR o) e
be F7lE wdse HeRES 29eE oud LS Pske
& Falolo} ahnl olele FEe] AT WAT oJrE Ak
AW A7e AWaisthier 2y 1 F A el Wi
n 2ol HeFelel Aeld thee Fuld AzAkolsh Asy) UE
o, of Were A% WaHA Fakdth AAAANAT FAAGE
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PR R HE R g Agste BAE FARAE b 19659 3]
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o Aol WE-EA(civil strife)?] 3¢ &= HE T AHE 232, Al
WaSAL B o] Felss A wr 47o] GEA 1w
o) $aAE BHow it 244 FEL A AL Ajeholo}

3
@ o%s} elm ata sl 169

E& olgg Azl utAel Fie HygFolgta Al ds] A A
el HelFolel e5d IAAEZE A= HeFos WEHAA s 55
3k AL o}uyt}. John F. Murphy, State Support of International Terrorism (Westview
Press, 1989), p. 4; Arthur H. Garrison, “Terrorism: The Nature of Its History,” Criminal
Justice Studies, Vol. 16 (Spring 2003), pp.43-44.

163) http://www.unodc.org/unodc/terrorism.html.

164) G.A.Res. 2131, (1965).

165) G.A.Res. 2625, (1970).
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TEAA Ut e "HEFARE V|as =S Fe vp dvhie)
T1LoERb SEAR oA = HHF o WA B Ao B3 FEe
AeolE gk vp Urh168)

19943 7B A A F3]= ALste] gAH P st 4
o] Aeojeo} AAL sklenh, A 19944 F3)= "wAH YT A
AE 93k FA|o] 33+ A i(Declaration on Measures to Eliminate
International Terrorism)ol| A H#] 2ol & 9o} WHS IFAAG
Aol HA3 AFs TosHA fRket Aol =g stel ks 9
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166) http://ue.eu.int/ejn/data/vol_b/4b_convention protocole accords/terrorisme/090TEXTen.html.

167) Frederic L. Kirgis, “Terrorist Attacks on the World Trade Center and the Pentagon,”
ASIL Insight, September 2001, http://www.asil.org/insights/insigt77.htm.

168) Z+7F 731, 748, 1214, 1267, 1333, 1368, 1373, 1377, 1438, 1440, 1450, 1456 %
14655 Z°].

169) UN action against terrorism, http://daccessdds.un.org/doc/UNDOC/GEN/N95/768/19/PDF/
N9576819.pdf?OpenElement.
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2001 9.11AFA ] AL = AlALE o] HlH @A ik o
Agkdo]l HAdoh @ 99 28Y FAIAY ARG OIALE = A11373
3 Aols ool HHAY AAek HH Ay I AuAE, A
R AERe B FAAS Ao B4 dFe fntE = HE Y
AdE AAsAT. 2003 19 AR AGO|ALS = Al1456F ALl
A9 el TS Ao e A i(Declaration on the Issue
of Combating Terrorism)< &3t = A AFAGZ AH] #H&A 1A
o we} RE =7 mAERA B AGF FAxH o] AHF4om Fo
i geletel HelFels FEoe AT AL AL FA)

170) =A|A3H HH B AGelALS] 19991 10€ 199 A1269% A 2] AT, http://daccessdds.
un.org/doc/UNDOC/GEN/N99/303/92/PDF/N9930392.pdf?OpenElement.

171) FAAT b olals] 2003 1€ 208 A1456% Z2lo] (HHHEF2A¢)
http://daccessdds.un.org/doc/UNDOC/GEN/N03/216/05/PDF/ N0321605.pdf?OpenElement.
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A1A SAZEAPE e Tt

E 2] &3 oFA| Al (Montreal Regime)= W o]l & 5 & Aot U
REFSHR6)S utEARLA Al o] d#e] oS = 19291 1049

o}
124 E=9] ufEApate A G A28 A FFAPHE] oA A
H B2 ARALY SF(Warsaw  Convention)!79)S- 9] A 3Fo] 195511 9] &o] 1
©]7d 4|178)(Hague Protocol : rg), 19611 32| }delslely 2H79)(Guadalajara
Convention : @), 196612 #E ]3] d(Montreal Agreement), 1971
ol e e} A 4180 (Guatemala Protocol : P E), 197512 HZEZ]

2 F7}9] A A (Montreal Additional Protocol Nos 118D, 2182) : vl = 3183)

176) ZoFo] AAW AL Convention for the Unification of Certain Rules for
International Carriage by Air, Signed at Montreal on 28 May 1999.

177) &9l J2 AL Convention for the Unification of Certain Rules Relating to
International Carriage by Air Signed at Warsaw on 12 October 1929.

178) ko] G232 Protocol to Amend the Convention for the Unification of
Certain Rules Relating to International Carriage by Air Signed at Warsaw on 12
October 1929, Signed at The Hague on 28 September 1955.

179) x99l A2 A2 Convention, Supplementary to the Warsaw Convention, for the
Unification of Certain Rules to International Carriage by Air Performed by a Person
Other than the Contracting Carrier, signed at Guadalajara on 18 September 1961.

180) ZoFo] A2 W A2 Protocol to Amend the Convention for the Unification of
Certain of Certain Rules Relating to International Carriage by Air signed at Warsaw on
12 October 1929 as Amended by the Protocol Donve at the Hague on 28th September
1955.

181) ZoFe] A2 AL Additional Protocol No. 1 to Amend the Convention for the
Unification of Certain Rules Relating to International Carriage by Air Signed at
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b g) 2 o] A (Montreal Protocol No. 4184 : ¥Fg) 1996112] TATA
Intercarrier Agreement(ITA il MIA)Q} 1998 EU7} A A3 EC Regulation

2027/97 oA FAstAL = WEEe] BT 25 Ha il &

3 . A 2s wEoR SAs 3o
olA 1 Yok W&ol S FEs 272 WEe Fa dnt
T ool AEE Fol &HlAb oleje] Hooh A Eel 723
Fg el dAs A de vk ol FoFo maudel F
Ao FFeEd HaFAloA anals7 HaFioR vyl 3
ejujgitt, volrh A AARE FEeEde] 73 - AT F
g+ b A Qe v FAIA R o AEEA A<l
el 2¢kA B QYT (two-tier liability system)Z A El3}e] 107 SDR7}
A FFEEAelA dA4AAL 109 SDR o] ddl tisi = FFe

Warsaw on 12 October 1929, Signed at Montreal on 25 September 1975.

182) ZoFeo] A2 AL Additional Protocol No. 2 to Amend the Convention for the
Unification of Certain Rules Relating to International Carriage by Air Signed at
Warsaw on 12 October 1929 as Amended by the Protocol Done at The Hague on 28
September 1955, Signed at Montreal on 25 September 1975.

183) FoFo] A2 AL Additional Protocol No. 3 to Amend the Convention for the
Unification of Certain Rules Relating to International Carriage by Air Signed at
Warsaw on 12 October 1929 as Amended by the Protocol Done at The Hague on 28
September 1955 and at Guatemala City on 8 March 1971, Signed at Montreal on 25
September 1975.

184) x99 22 Protocol No. 4 to Amend the Convention for the Unification of
Certain Rules Relating to International Carriage by Air Signed at Warsaw on 12
October 1929 as Amended by the Protocol Done at The Hague on 28 September 1955,
Signed at Montreal on 25 September 1975.
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(1) o el

v 2 AR R A 2§ 1929 109 129 E@=9] upEAfufe] A
g ARAp TAIESAPE g oA A Y e mlEAREE] S Warsaw Convention
c AT EEel HE AT A FLE AT FohE) TS

=
2 Bk, 199949 EEZSF o] AAHEY] A dHo] FoFES

o)
At 5, o A, Aol el A 80 deelselgel, BE LY
selgetel g, BES 1235744 L BEAS Al4el A

185) o Wk WA w BjEEy] AAe TAFIT WAL
sl Age Astn Yok mespgors ol gATES F A 54
& 27 ;

A4S ARG E v (1) FAFToZRE RS S T FH ol
et YA ALvtd, 2) AtnRFYH &7 2 A9
Aset= Aol ZAEo|t). Andreas F. Lowenfeld & Allan 1. Mendelsohn, “The
United States and the Warsaw Convention”, Harvard L. Rev., Vol.80(1967), pp.498-99.
186) F-Elueh= 1967 79 7HIAE VIEEl o d 109 119 2ashalrh
187) 2009 10€ #A| 2] BFEARLY A A 7FY = aﬁo v 2t deEe] wpE
AFREE k(15170 =), 19551 Slo]Le] g Aol ofate] A E uEEARLE k(13671 =),
19613 heekstel Aokl Slshol A wheARLE ksl ), 19759 EEES
AL, A2, A3 L A4 o] oJste] FAE wpEARRLE KA 48715, 4970,
HE= 2172 mjdbg 9 537] =)o) B(http://www.icao.int/icao/en/leb.). 3+, 1999
d Z2EZESYHS dA 242 8071 = (http://www.icao.int/icao/en/leb/mtl99.pdf.) 0] 7+
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Ri. L & Pol'y J., Vol.10(2001), pp.688-89).

195) Nissan Fire & Marine Ins. Co. v. Sing. Airlines A}713%7Z (Dempsey, “International
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110



A2d oA B0 EE Ede] Aol B Aok

ol glrhee, BHOR A2eEPLL Vo] FEAL A4elgA 7t
Fozm slolel g7k vstel &eel WAk e 443}

2. vhE AR SEA Aol A 9] o] Aol T3
A0 o@ A - wEE FHO

(1) mhEApbg ok BEwSdeke] pha 14

AR oy A17E AIFE SEAL oA A, P ®

= 7IEE AAF Ao el

0
lo
r 1-?
i
P
)
&
>
=2
N
ot
ok
N
b =

E]—LI—-; 1 = —C')—a
e aee S gl AAL Aok drhwtn FAsm: 9
thi9) o]elgk mpEApbeRAA S A vHATEA R0 19993
Edegopn A7E A 448 And Ade FARSD 9

196) Dempsey, “International Air Cargo & Baggage Liability and the Tower of Babel”,
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200) Judith R. Karp, “Mile High Assaults: Air Carrier Liability under the Warsaw
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Under the Warsaw Convention”, Am. U. Int'l Rev., Vol.16(2001), pp.914-19.
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21t} John P. Martin, “Tseng v. El Al Israel Airlines, Ltd.: The Second Circuit
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205) Reply Brief for Plaintiff-Appellant at 5 n.4, Wallace v. Korean Air, 214 F.3d 293
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212) Ann Cornett, “Air Carrier Liability under Warsaw: The Ninth Circuit Holds That an
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When Determining Warsaw Liability-Husain v. Olympic Airways”, J. Air L. & Com.,
Vol.68(2003), p.163.

213) Robert Coleman, op.cit., p.193.
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215) Davis L. Wright, “Flying Over Friendly Skies: Expanding the Definition of an
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Vill. L. Rev., Vol.46(2001), p.453.
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218) Krystal v. British Airways Corp., 403 F. Supp. 1322(D. Cal. 1975); Husserl v.
Swiss Air, 351 F. Supp.702(S.D.N.Y. 1972).

219) Margrave v. British Airways, 645 F. 510(S.D.N.Y. 1986).

220) Kalish v. Trans. World Airlines, 89 Misc. 2d. 153(N.Y. Ct. 1977).
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223) Marotte v. American Airlines, Inc., 159 F. Supp. 2d 1374 (S.D. Fla. 2001).

224) David T. Norton, “Recent Developments in Aviation Law”, J. Air L. & Com.,,
Vol.67(2000), p.1131.

225) Turturro v. Continental Airlines, 128 F. Supp. 2d 170(S.D.N.Y. 2001).

226) Norton., op.cit., pp.1130-31.
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256) Krys v. Lufthansa German Airlines, 119 F.3d 1515, 1522 (11th Cir. 1997), cert.
denied, 118 S. Ct. 1042 (1998).

257) =AM F] Aty dzbe] BEE AP A2 Tandon v. United Air Lines,
926 F. Supp. 366, 369-70 (S.D.N.Y. 1996) Z=.

258) Martin, op.cit., p.332.

259) Dias v. Transbrasil Airlines, Inc., 26 Av. Cas. (CCH) 16,048 (S.D.N.Y. 1998).
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1197-98 (3d Cir. 1978) 2 War Show v. TWA. CCH avi, vol. 14, p.18, 297(1977)).
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276) Wallace v. Korean Air, 214 F.3d 293, 300 n.l1 (2d Cir. 2000), cert. denied, 69
U.S.L.W 3281 (U.S. Feb. 20, 2001).
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277) Day v. Trans World Airlines, Inc., 528 F.2d 31, 37-38 (2d Cir. 1975).
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F. Supp.702, 706 (S.D.N.Y. 1972).

279) Martinez Hernandez v. Air Fr., 545 F.2d 279, 284 (1st Cir. 1976).

280) Wallace v. Korean Air, 214 F.3d 293 (2d Cir. 2000) (No. 99-7597).
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< FRA AAA FES GAA At AAA B E ket

3 ke Aol 5AAu}, o] 2 v} PTSD(posttraumatic stress disorder)”}
deElI7F e AAA dsiQlE, ojw gk PTSD7F vp=ARuEY oF
| 2 5 =71 A9 BEo
o} e A¥EY O =47 dds] e
Hot o] HuAE dyoddTel 2 A FAH Asfol gk m|

Ao o] Rojol ek AT
©)

2) vk AR bl Al o} P P4
shEapbg e Al7xE GEeslel WAAY@AABA]
)

S
@ A9 £Gel vl “ol A Aot} b Ei vhE AR

O 1~

il

&fl(death or wounding of a passenger or any other bodily injury) el
aL olefjh &S +3Hﬂ AbaL7E g7l s gHsstu e
=gl wAR A9 eEde Ade Rudhaa g
I t}.286) o] %39 death, wounding, bodily injury 52 o3 F & A
avjohy g5oel AYe A4 oA AAel B Fshe] wel
Yz @4ue] Qb AAY n. o @ofe] marsojRe fol3

ARoInl o 7)o ALEEH EHALS “en cas de mort, de blessure on

-

.

tout autre lesion corporelle subie” O = ¥ ©]
slolzo) et 1971 e deke] A A (Guatemala  City  Protocol)
0)287) P (B A EE)S BT« (persoanl injury)ehE XA S

ARREFo 2 «A A A Al (bodily injury)ell ZSsta gtk o] g

286) 710l o] WAL 19341 v Aol MEF o] wWelRe] wE Aolt
(Don G. Rushing and William D. Janicki, “Treatment of Posttraumatic Stress Disorder
Claims Under the Warsaw Convention”, J. Air L. & Com., Vol.70(2005), p.436.

287) o] AL @A T WMENE NERAT sAFe AAAE AEHAL
Boln wFoles 30752 HlFo] Q3 thhttp://www.icao.int/icao/en/leb/Guatemala.
pdf.).
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AAs e JiE S AAA AdeEv HevE FRiestar gAl
S Z3ete Holop & AV w3 bodilyste &oloF Y
E 7HA= A7 tEiM e = 2AT7F vk AR A ojn]
A personal injuryi= ZAF A AHQ AEIvHE oulst= AL
o] 7] wjiEo]r}.288)

wheAp oA Aol A ALgE Gojel Eeks) 7ae]
= ol =4S 5 AdsHA e =9 A

< 7FAY vk - 1999 FE 2] & ¢K(The Convention for the

o
r
T
lo,
=3
2

i)
>
2
=2
Flot
2

Unification of Certain Rules for International Carriage by Air)> H}ZAL
g eF A7 HESE Aol BE FAL WEHAA A
AZIAL AL v e, vpEAREg ek A7 dEEhs E
geob WA zeke] tA (o] Bl All6x)E “o o] A B
AA A dsll(bodily injury) =5 414 Al (mental injury)”E 45kl
e, 2@ Aol A7l oe] oA AZrElR WEE Aol
= oeddlel AU wAGT ATk ojsh ol A e o
o

= -
Hog ¥gata A0 1 Fo| 25 oA A

ol

o

288) “personal injury”= “A A, Mgl & A gk A3l”(an injury to one's body,
mind, or emotionsZ &7E™ TAlF oz Aol thI AL o}y Thbroadly, an
injury that is not to one's property). http://dictionary.lp.findlaw.com/scripts/results.pl?co=
lawcrawler.findlaw.com&topic=e5/e58b30f7a5bbdbef84a70178878658d9.: |7 t], oj®H 2]
S35 7HACNA v AEE Bl dHojA A kil ghub A A= AA
of AAA Adelitel =4 % g 2 3 skellA doil FAAS E£36EkA
9kl AjAle] Wist = EFSAA] oY Sl (For example, if you slip and
fall on a banana peel in the grocery store, personal injury covers any actual physical
harm (broken leg and bruises) you suffered in the fall as well as the humiliation of
falling in public, but not the harm of shattering your watch). http://www.adopting.org/
uni/frame.php?url=http://nolo.com/lawcenter/ency/index.cfm/catID/21216A3D-29D5-41CD-
AG6E214E3E265D942.

289) Ruwantissa 1. R. Abeyratne, “Mental Distress in Aviation Claims- Emergent Trends”,
J. Air L. & Com., Vol.65(2000), p.226-27(RFE2AFA| Al o] A)3le} T o] B3 B
kel B E 188k dTh.

290) M7 He A e W' ol 2 Adefel wisiAwt sl o3 s
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2 Aol A el BFE EFelE e =Y A4l El(personal
injury)®] MdS Z=de7|17hA stk 18y, ICAO (International
Civil Aviation Organization) = < IlEol| o83t N2 A& E7]|s}
a1 2kqkrl 291)

W, 0B whEARIRS A7RAY “AAT el thetel

e Aeshs gl YoRAY /e nedow H4n

= -1 ¢} - o w

AH BES Felob Aok 271 Yol RS 314 ofustug
stodck Aoolok vz AR WAse] Asje] A EEo F
JAA s B Arxe] WEel el EAld wey

SAplEol 245 % W B Rope A0lRe mProlie)
HASA bodily injury)e] &vE A3}

8] lesion corporelle(%3 ] =
2l A EelAM vEET29)

A7 4 Advkal BA]E I th(Blanca 1. Rodriguez. “Recent Development in Aviation
Liability Law”, J. Air L. & Com., Vo0l.66(2000), p.27.

291) John F. Eastern, Jennifer E. Trock and Kent A. Radford, “Post Traumatic "Lesion
Corporelle”: A Continuum of Bodily Injury Under the Warsaw Convention, J. Air L.
& Com., Vol.68(2003), p.672.

292) Abeyratne, “Mental Distress in Aviation Claims- Emergent Trends”, op.cit.,p.225.

293) Gregory C. Fisk, “Recovery for Emotional Distress Under the Warsaw Convention:
the Elusive Search for the French Legal Meaning of Leision Corporelle”, Tex. Int'l L.
1., Vol.25(1990), p.12.
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A2d oA B0 EE Ede] Aol B Aok

ATH295) ofgfoll M= Adele] AR tEAQ] FHtS A5

= gth

Kl

L et A sl thek g
@O W= FARE sk B4

- Burnett v. Trans World Airlines, Inc.

sfof wlael A B b FEE ARk

A F Fsel FAH ek TFREA ook WS F ¥

& AAH el HAAE A88A oyt 4
=

“lesion corporelle”®] A|1722] 314S A ujstti= Ao|Qth HYS =
i glem

saplgere e WAT AAY e QA Asstn o

= —
A7 g AL drta Busedd Helthn

Rosman v. TWA AFA A <kolA AAF3H

of
hufolth. of AprelA WS AaA Aol dalAE s

295) Easton, Trock and Radfordet, op.cit., p.665.
296) Burnett v. Trans World Airlines, Inc. 368 F. Supp.1152, (D. N. 1973).
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T vy #eEldt). o R, Burnett v. Trans World Airlines,
Inc A= T4 o] f-(reasoning) S 2] eA T 5 HYLS w2 ARLY
oF AJ3e] “lesion corporelle”e}= EH S HA 6‘:}949} o] AFAL
T P THAES HEo= tal Yt} =

a4 H
HAZAel taid = e e ?—iﬁﬂ gl71 wiel Zﬂlh%ﬂ

=
“CAAA deirels 8o S %‘9101] AF = A ‘%ﬂ%% “AA

4 el Bl WM el AA4 AR S Ao

- Husserl v. Swiss Air Transport Co.

Husserl v. Swiss Air Transport Co. A1 =3 GA14 Asfo tf
# sz Rogd weolriy. WS mEe wexpuigors] e
RE AT bR § oke] TPro] YRS Fdtelol @
= de Adsgo, ® oe @ ]

297) Rosman v. Tran, World Airlines, Inc., 34 N.Y. 2d 385 (N. Y. A.1974).

298) Air France v. Saks AFZdolA WYL Tz = o] nf2Atnlg ok FAHES
gul=A SHekE Z1Ee Agekrh el Aot Wee] 1 Tl e W7
3 F «etygH o g Z87(flexibly applied)¥ o]oF 3l WAEAT) o] slol=g}el
2 FoF A17x7F wEE Q] A5 (exclusive cause of action)o]Eh= HelA ¢S
=23 ouE zk=t} Davis L. Wright, “Flying Over Friendly Skies: Expanding the
Definition of an “Accident” under the Warsaw Convention to Include Co-passenger
Sexual Assaults”, Vill. L. Rev., Vol.46(2001), p.460.

299) Husserl v. Swiss Air Transport Co, 351 F. Supp.702 (S. D. N.Y. 1972): L H}oj
Abeyratne, op.cit., p.227. FZ.
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ojo} 3t AL obygtar FAIEITE RosmanAbAd 2] sk B
e o] “Abd, sl 2 uE oju gk AAA el A §
o) e} BAlA Aal7r #EE o vk oAt

HAe olHg S ERE sto] oEstolor & AT ke
BAAR whg3 Ve AlAe dREelgts S AAEiT M
= HEEARELY ol A FAH AEllE AFshA oty g A2 AFY] &
Holul ofo whafjr = Fe ;A E st =FE AAA el
=
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ox
:?L_‘,
fro=
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rlr
o
&
2
O
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il
ke
i
ol
rlr
Py
o
fru
12
o
<

- Floyd v. Eastern Airlines, Inc.

AAA el ekl widE AT = HE AR Floyd v.
Eastern Airlines, Inc.30002] &} <]
HusserlAb71oll A o] a4 F#¢} de] HLd& H}E*bﬂ}ﬁé oFo] wkedstal
P Ae QFe] WA o]
o] gelel oAzl T

“bodily injury’® et e P golo Lroldel WA o

me
i)
o
o
o
>~
Rl
Y
=
=
00*'
Sl ]IE,
e
flo

[e)
™ “lesion corporelle”®| 2= HEE
E:] 99 O

b3
mlo
=

ofF &} W}, “lesion corporelle”=

S ¢d3s] metshAl 3k Aolm 23|78 “personal injury”’zFil WS s)
= gol 9ald o wgsolgel WA gE ng THAA Ao
= Aoleba werahelcha

300) Floyd v. Eastern Airlines, Inc, 872 F. 2d 1462(11th Cir. 1989).

301) o] ARAolA AA e oE el vy kel At wA Il
st 2 (Burnett v. Trans World Airlines, Inc)oll &]<&8le] 43 G214 As|=
ok A7z AHE&do] ofyels #4S W tiIn re Eastern Airlines, Inc.,
Engine Failure, Maiami Intl Airport, 629 F. Supp.307, 314 (S. D. Fla. 1986)). ~L&]
U, o] BAE Fayd oste] MEAUE vl F FLULE £ §olo| =
ool WAN), 5 @obol ) iRl BAEe] A%, welsh whapg o
of WA B & 2AAA AED T, ATRE €4 244 2 48

oz sttpar FA]SHA Y. Floyd v. Eastern Airlines, Inc, 872 F. 2d 1467(11th
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e EE 7HA L YA ofYE AT FESlE vl L =AEA
O VN EAE AAA & s wiAElE e dE=E M A Ao
“F7(wounding)ghi= 5% FEo] AAA e HEZ FASA

E

olystdle Aolgh= A& A A5
- Eastern Airlines, Inc. v. Floyd®] A%&aH o] dA3 1 3
OFAl A3t Floyd v. Eastern Airlines, Inc. A9 d4AHY #4

of|302) tf&}o] Eastern Airlines, Inc> AilE sEth Pl= A3

A2 1991 4 17 whEARRY R Al17x= ek GAlE Aol

A2 dXxgtta Bokd Zo|thid) WY HARAy s
F=ol] ASe] & wl lesion corporelle®] WA 3FHelo] AHAlA

TES Y= HAoz Holx gEvlE= AS HAset)304)

— [e]
7 T 2% 7]150] FH™ “lesion corporelle”94 slo] o} “bodily injury”-oJ
A
2]

Cir. 1989).
302) Eastern Airlines, Inc. v Floyd, 499 U. S. 530 (1991).
303) HY2 A et g2 Ze~0]9] lesion corporelled] FEHeH HAolm uf
oA g BAA Asle atEApbE e A1 o3& FHATIA It
A BT ibid., at 533.
304) 1y AR SAAELS ANHIH A Ao diste] H|IS A HvE Q)
S A Yo AR = “lesion corpoprelle”stE ZF~0je] WEA g 9
3] =98k Aolgkal HtT) lesion corporelle?] 7ido] GAlA AFE 53
datal e AL oyt Xt 1 goj7F 5] A4lF A E wjA g}

BB e
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shtel SbgAR FHFAxDo oheks HE Eol, ¥ oA o
Astel Al7ze] A4S zmaa HE— om Aty geet. g
wrohe] YAy oh P sl A = o
o RIS GAaA @ AS Sifer U Fa A B
o] B AN HEaE 4 ARt

Eastern Airlines, Inc v. Floyd-ozl HAL 1 F9| Terrafranca v.
Virgin Atlantic Airways, Ltd AFZ1300O A% 1 =47} FA] = Ao,
Turturro v. Continental AirlinesAFz1oA] MU ojwst A2 FA
(wounds), < ¥(impacts)]} B (deprivations) & WHF7|#H S
ojuj gt ¥ 3}(any alteration in the structure of an internal organ)”} §lUh

_EL

H O APAEAS] 55 Fell, EHS v JTES ol FAMAF
(psychosomatic) &% 54 A% 5 Qlom webd Ealge we 5

RUThAL ¥hA] 3309

o]¢} o] Eastern airlines, Inc v. Floyd A}

b A **olH AS Eduldel ddE Foolg A9
TG etk o FE I WAl F &5F AN g olfw @
Sl A AL 744 AL S gom oA 2 olhE £
o A2 g7 A EAL oA Hel AAe] Fals A
ke SAAA Hgom 2 b ARIeA el H3ic

oh A AslE sukahis AAF A (PTSD)ol digh ik

O AAH aF o=z Qg AAA Aot <384 Rosman v.
Trans World Airlines
Eastern Airlines, Inc. v. FloydA}zl oA Hug P2 &3 A4l
o

A gael oe e MASAS B ool ool AW, Qa3

307) AL dare] FalE wpEARb el AAA Adafol sidstA] obd
st =55kl A8l (purely psychic) Arafletar #ek3}Sd th(Terrafrance v. Virgin
Atlantic Airways, Ltd, 151 F. 3d 108, 112 (3d Cir. 1998)).

308) Turturro v. Continental Airlines, 128 F. Supp. 2d 170, 178 (S.D. N. Y. 2001).
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309) Rosman v. Trans World Airlines, 314 N.E. 2d 385, 396 (N.Y 1974).
310) Carey v. United Airlines, 255 F.3rd 1044, 1052 (9th Cir.2001).

311) Alldredge, op.cit., p.1346.
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@ A AA Az sk AAA 3ET &&ulA}: Alvarez v. American

Airlines, Inc.

=53] 2o v o] o] TAlE ol Ytk o] &l
B vtEARL OF Al172E PO = s eto]oF e st o
R A gz A ANA vl diste] EauAE QFshw
Utk Aol FE5L dart duh vlsmadFH il FloydAbd w2
N s AAA el A i ATE A4 olf3e 3
U7t =gk AalA Aefoll tiste] Sefulde 18 sks A2 HEEAL
sherel YA wEEE Fa BAol guss doldlh

%A A5 Rosman¥H2 > g FQF Avkeh =S W] ofu &gl o
L} Alvarez v. American Airlines, Inc. AFAolA S FHFAWUHALS
RosmanAtzle] dA|ol FoJshA] oL Ae4 47t $3ke] d4day
G s Qi AAH gee] el LANLL AAFA PR
0h312) HYE «“dies zplo] 2 AAA A= rHste xdE
(proximately caused) JA1ZA Zsol] OisiArt &g &S 5 A
ow wheEd] AAA el RbE = Al Aol thsi A= Eaul
de WS flubekal BAEATES) o ek AR AAA el ot

312) Alvarez v. American Airlines, Inc, No. 98 Civ. 1027, 1999 WL 69129922, at 5
(S. D. N. Y. Sept. 7, 1999).

313) Sheila A. Sundvall and Michael C. Andolina, “The Status of Pending Air Carrier
Litigation”, J. Air L. & Com., Vol.66(2000), pp. 195-96.
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430) 49 U.S.C. §111.

431) ntsb.gov, Recommendations and Accomplishments: Most Wanted Transportation
Safety Improvements, http://www.ntsb.gov/recs/mostwanted/aviationissues.htm.
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435) Ntsb.gov, NTSB Training Center: Scheduled Courses, http://www.ntsb.gov/Academy/
sched courses.htm.
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Academy/Courselnfo/AS101 2006.htm.
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437) Sprietsma v. Mercury Marine, 537 U.S. 51, 64 (2002); 49 U.S.C. §1713 (2000).
442) TXDOT Aviation Division Texas Aviation Advisory Committee, http:/www.dot.state.
tx.us/avn/aviationadvisorycommittee.htm.

438) 49 US.C. §1713.
439) Greene v. B.F. Goodrich Avionics Sys., Inc., 409 F.3d 784, 795 (6th Cir. 2005).

440) Abdullah v. Am. Airlines, Inc., 181 F.3d 363, 364-65 (3d Cir. 1999).
441) Gustafson v. City of Lake Angelus, 76 F.3d 778, 784 (6th Cir. 1996).
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FAAT 1991358 = A &3 QHd 3 7}(International  Aviation Safety
Assesment) X 2135445 F35lo] v Yol A 385t 9 5rdE Al

443) oA, 1985\ WO FE, 1992 222 19951 whdEkel B e} 1996 o}
yl 22]31 1998 Port-au-Prince2} V| =3t FAH]|2E FX| 3 v} Qi)

444) 2001 9 11 EHEARAolS, m= o3 W] FE R O (the US.
Foreign Assessment Program)®] Al&& A= X ¥ 25 HSH(the Transportation
Security Administration: TSA)ol| ©] 3}t
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445) FAA, International Aviation Safety Assessments (IASA) Program, http://www.faa.gov/
safety/ programs initiatives/oversight/iasa/more/.

446) FAA, FAA Flight Standards Service: International Aviation Safety Assessment(IASA)
Program (2006), http://www.faa.gov/safety/programsinitiatives/oversight/iasa/media/iasaws.
pdf.

447) 2008 19 ox¥ FS7PESIIAEINATL: 15w 7971, 25 210w (0lF
Q=Y Aol =3 &), http://www.casa.go.kr/kr2/gen/open_6.asp.
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448) James L. Simmons and Jeffrey S. Forrest, “Article: United States Aviation Safety
Data: Uses and Issues Related to Sanctions and Confidentiality,” J. Air L. & Com.,
Vol.70(2005), p.84.

449) M=ol A= 19979 I 7FRIZEESAIALS 93] (U.S. National Civil Aviation Review
Commission: ©]3} “NCARC”2} 3chy7} dhaabe]l 2pdbz ggoldAdn F5A]2~H
o] kS A# gk vl Atk Nat'l Civil Aviation Review Comm'n, Avoiding Aviation
Gridlock & Reducing the Accident Rate (Dec. 1997), http://www.faa.gov/library/reports/
aviation/final/media/NCARC_Rpt PartIIl_SectIIL.pdf.
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450) Robert J. Bush, “Stimulating Corporate Self-Regulation - The Corporate Self-Evaluative
Privilege: Paradigmatic Preferenctialism or Pragmatic Panacea”, Nw. U. L. Rev.,
Vol.87(1993), p.597.

451) Cloud v. Litton Indus., Inc., 58 Cal. Rptr. 2d 365, 366 (Cal. Ct. App. 1996);
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20001 9] Tice v. American Airlines, IncAF7-2453) z}7]H| &% HA
o Hro] FFRU AQNAE AAA ohUFALL nelFL 3
ok 60A1 7} S AF B A S AFante 2FA A 7] FA(flight engineer)=
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Combined Communications Corp. v. Public Serv. Co. of Colo., 865 P.2d 893, 897
(Col. Ct. App. 1993); Siskonen v. Stanadyne, Inc., 124 F.R.D. 610, 612 (W.D. Mich.
1989).

452) James F. Flanagan, “Rejecting a General Privilege for Self-Critical Analyses”, Geo.
Wash. L. Rev., Vol.51(1983), pp.551-3.

453) 192 F.R.D. 270, 272 (N.D. Ill. 2000).

4s4) AWTFAES FEA 2FAEONI 604 HE AL SHHES Su drkad
CFR. 121.383(c) (1978)). 2 ®& ZFALEC] ZFA7F ol Flight Engineer?]
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220



A14 v =

P95 AZRE BHow st FdnnAY ANE aTsn 3
= mgApEAIe]y] W] “EFAhybid) HZA & 27)E A,
FAAFeHE St APTn Been ARIAE A7 B
qo B o) nEsolo drkn BAYTESY 53, WAL W
of BAES ANZL HeHThE FIAL Ure] hdagre 5go] 9
54 Aoleh 4L At

2) A A B4 S5 WA S Q7 EA A

A7 u] A EA e tdk 52 Bredice v. Doctor's Hospital A}F719]

Huso < Welo] WS mAM uRe] AA 24 - @rkel B
o

A 5 2 2 A& ARl
v FHel 1 SRAEHdeRr WA AR A 1 F A
WH 2 Banks v. Lockheed-Georgia, Co.AF71ol4]457) o]2f3sl EHS
agael ek 7AW F-d kel skl IAE Hb Utk Hickman
v. Whirlpool Corp A A =458) A E 2> Yire] Whirlpool 2]
AbHCEAE o] Bl ol E3) TR A AES of thste] 1]

2 a
& BAM7F A7) HwE BAS xsbela 9o, 1 &7} Whirlpool
o bR = F A AA «& HIf” S b = R A

Bt @ RS o2 59

.

=2
Eu)
rot
i)
H

ol
i)
°
=,
=3
aQ

o
a’
<
il
B

$tA, |93 H Y-S Dowling v. American Hawaii Cruises, Inc. AF71

o A459) that E2 59 JAGTVIES Al A, LA A

455) Tice v. Am. Airlines, 192 F.R.D. 270 (N.D. I11.2000).

456) 50 F.R.D. 249 (D.D.C. 1970), affd, 479 F.2d 920 (D.C. Cir. 1973).

457) 53 F.R.D. 283, 285 (N.D. Ga. 1971).

458) Hickman v. Whirlpool Corp., 186 F.R.D. 362, 363 (N.D. Ohio 1999).

459) 971 F.2d 423, 425-426 (9th Cir. 1992); Union Pac. RR. v. Mower, 219 F.3d 1069,
1076 (9th Cir. 2000).
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460) Steinle v. Boeing Co., No. 90-1377, 1992 WL 53752, at 7 (D. Kan. Feb. 4, 1992);

:ﬂ

Freiermuth v. PPG Indus., Inc., 218 F.R.D. 694, 698 (N.D. Al. 2003).
461) Warren v. Legg Mason Wood Walker, Inc., 896 F. Supp. 540, 543 (E.D.N.C.

1995); Ludwig v. Pilkington N.A., Inc., No. 03C1086, 2004 WL 1898238, 1 (N.D. Il

Aug. 13, 2004).
462) Roberts, 107 F.R.D. at 684.

463) Trezza v. Hartford Co., No. 98 CIV. 2205, 1999 WL 511673, at 3 (S.D.N.Y. July

20, 1999).
464) Gatewood v. Stone Container Corp., 170 F.R.D. 455, 459 (S.D. Iowa 1996).
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oh), HlAHFFEFA RS2 T3 (Flight Operational Quality Assurance
Program: ©]3} “FOQA”Z} st} Fo] TZRAEo|t) olFolA W 9
3 o]F-Ael TEWe FDRs9 CVRsO|H A2l Tz

ASRS, ASAP @ FOQAC©|t}469 FDRs9t CVRsE &3-¢Hd 7ol o]
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475) C.F.R. 13.7 (2004).

476) Garvey v. Carter, NTSB Order No. EA-4765 (1999), http://www.ntsb.gov/alj/OnO/
docs/AVIATION/4765.PDF.

477) United States v. Frontier Airlines, Inc., 563 F.2d 1008, 1009 (10th Cir. 1977).

478) oA, Alaska Airlines®} Southwest Airlines®] 7-$-o|t}. o]o] a4 = Simmons
and Forrest, op.cit., pp.87-8.
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Cockpit Voice Recorder Tapes®, Comm. Law Conspectus, Vol.11(2003), p.389.
480) Bobian v. CSA Czech Airlines, 232 F. Supp. 2d 319, 321 (D.N.J. 2002).
481) Simmons and Forrest, op.cit.,p.96.
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482) Pub. L. No. 97-309, 96 Stat. 1453 (1982).
483) McGilvra v. Nat'l Transp. Safety Bd., 840 F. Supp. 100, 102 (D. Colo. 1993).
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485) In re Air Crash at Taipei, Taiwan on October 31, 2000, 211 F.R.D. 374 (C.D. Cal. 2002).

486) McCoy v. S.W. Airlines Co., 208 F.R.D. 617, 618 (C.D. Cal. 2002); X|FZAL=
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alpa/DesktopModules/ViewDocument.aspx?Documentld=337.
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490) Airport Development Aid Program, 44 Fed. Reg. 18,128 (Mar. 23, 1979); 14 C.F.R.
91.25 (2004).
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495) Aviation Safety Reporting System Program Overview 8 (2003), http://asrs.arc.nasa.gov/
briefing/PDFFiles/programbriefing.pdf.

496) 14 C.F.R. 91.57 (2000).

497) Ferguson v. NTSB, 678 F.2d 821, 826 (9th Cir. 1982).

498) FAA Advisory Circular 00-46D (1997), http://www.airweb.faa.gov/Regulatoryand
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-46D.pdf.
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501) Adm'r v. Kennedy, No. SE-13399, 1994 WL 804030, at 1, 10 (N.T.S.B. Oct. 2,
1994); Adm'r v. Cardozo, 7 N.T.S.B. 1186, at #1 (1991); Adm'r v. Mann, No.
SE-11162, 1990 WL 339564; at 2, 5 (N.T.S.B. Nov. 1, 1990)).

502) Adm'r v. Farley, No. SE-13830, 1995 WL 623860, at 2, 5 (N.T.S.B. Jan. 18,
1995).

503) Adm'r v. Tinsley, No. SE-12131, 1992 WL 436535 (N.T.S.B. Oct. 20, 1992).

504) Adm'r v. Whicker, No. EA-4959, 2002 WL 406984 (N.T.S.B. Mar. 11, 2002).

505) Simmons and Forrest, op.cit., p.103.
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521) In re Air Crash Near Cali, Colombia on Dec. 20, 1995, 959 F. Supp. 1529 (S.D.
Fla. 1997).

522) Combined Comm. Corp., Inc. v. Pub. Serv. Co. AP = HYAS Aol <kA
ANAEE HE B didde] HA ofYslAIRE AfaRe] AN LS B0
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‘:}gjﬂr o] qtAgstal 9tk (a) F3: FAA FFolut &
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523) Simmons and Forrest, op.cit., p.106.

524) Singer, op.cit., p.527.

525) FAA Order No. 8000.82 (Sept. 3, 2003).
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526) 14 C.F.R. 193.7(b) (2005).

527) 14 C.F.R. 193.7().

528) QAR®I W3 A= http://www.atmavio.pl/uk/html/1_company_profile.html ==

529) Flight Operational Quality Assurance Program Final Rule, 66 Fed. Reg. 55042 (Oct.
31, 2001), http://www.asy.faa.gov/gain/FOQA&ASAP/FOQAFinalRule.pdf.

530) FOQA tlo]E] 2] o] g0 3k wr} A%< &L Simmons and Forrest, op.cit.,
p.107.
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531) 14 C.F.R.13.401.
532) Flight Operational Quality Assurance Program Final Rule, op.cit.
533) Simmons and Forrest, op.cit., p.108.
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534) 14 C.F.R. 13.401(e) (2004).

535) Flight Operational Quality Assurance Program Final Rule, op.cit.
536) 68 Fed. Reg. 38594 (June 30, 2003).

537) http://www.icao.int/icao/en/res/a33_16.htm.
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538) 1ol A 19991, ICAO Accident Investigation and Prevention (AIG) Divisional
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Systems, http://www.icao.int/icao/en/assembl/a35/wp/wp052_en.pdf.
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542) http://www.icao.int/icao/en/dgca/Annex13attE_en.pdf.

543) @ 2007 4€ol= WA Ao JHFHE ICAO/ASPAS] A GATLE “ICAO
Legal guidance for the protection and information from Safety Data Collection and
Processing Systems(SDCPS)’oll A theFst FAES thFSth 2AFASE W€ http:/www.
icao.int/anb/SafetyManagement/Seminario2007/Benoit_Verhaegen ICAO.ppt#518,2,1 .
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545) 49 US.C. § 1713 (2000); Commission Regulation 1592/2002, Common Rules In
The Field Of Civil Aviation And Establishing A European Aviation Safety Agency,
2002 OJ. (L240/1) (EC).

546) Europa - The EU at a Glance - The History of the European Union, http://europa.
eu.int/abc/history/index en.htm.

547) Europa - Key Facts and Figures About Europe and the Europeans, http://europa.eu.
int/abe/keyfigures/index en.htm.
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548) The European JAA: Introduction to JAA, http://www.jaa.nl/introduction/introduction.
html.

549) Press Release, European Council, New Missions for the European Safety Agency (Nov.
15, 2005).
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o= 202 & o' FHIe7|7FEuUE F et ECAC
© 3ol & 1A JjFE FH AAY] Feel dig A AREE =
o] gt} 554 ECACE “3|ed=xE&gtel WMy A& 9 #S x3pA
71a «slhd=E53 AAA vE 73R AH Al U ol &

=XI7skaiat g

ECAC:E HY7|ZHEH 8% &a77F F935te B2 59 #3445
o] H&e 2 Aok AR 5 wde7|Hd W b 2 1 (the
Safety Assessment of Foreign Aircraft Programs: “SAFA”)S 7l&} it}
o] T v Y= SHHzt=el dig AEE FAdsr] A
3, 2Ela FEAeR AeHola AT F = FETTFALES
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552) European Civil Aviation, Conference [ECAC], About ECAC, http://www.ecac-ceac.org/
index.php?content=presentation&idMenu=1.

553) ECAC, About ECAC: ECAC Member States, http://www.ecac-ceac.org/index.php?content
=Istsmember&idMenu=1&idSMenu=10.

554) ECAC, About ECAC: How ECAC Functions, http://www.ecac-ceac.org/index.php?
content=fonctionnement&idMenu=1&idSMenu=6.

555) The SAFA (Safety Assessment of Foreign Aircraft) Programme, http://www.ecac-ceac.org/
index.php?content=static&section=pagel.
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556) EU-US Airline Data Talks Collapse, BBC News, Sept. 30, 2006, http://news.bbc.co.
U.K./2/hi/europe/5395928.stm.

557) UK. Flights Sidestep Security Row, BBC News, Oct. 1, 2006, http://news.bbc.co.U.K./
2/hi/U.K. news/5396018.stm.
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Mol I L=FER stolg A JEAA o] gAE BE FITAE
S W EE 8okt ECH AN A= AgH HRE HESL
ol TT X trA F A FEAY EFS FAAE A<
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558) Press Release, European Commission, European Union Signs Aviation Agreement
with Ukraine (Dec. 1, 2005), http://europa.eu/rapid/pressReleasesAction.do?reference=IP/
051516.

559) Press Release, European Commission, Europe and the United States Negotiating a
Joint Aviation Agreement (Oct. 14, 2005), http://europa.cu/rapid/pressReleasesAction.do?
reference=MEMO/05/376.

560) Press Release, European Commission, The Council Approves the Creation of a
Common Blacklist of Unsafe Air Carriers (Dec. 5, 2005), http://europa.eu.int/rapid/pressRelease
Actiondo?reference=PRES/05/343.
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A 7] - 718E 3] 9] (the European Civil Aviation Conference:
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g 7|QbdH 7} 2 T1 3 (the  Safety  Assessment of Foreign  Aircraft
Programs: “SAFA”)=563) 7R - Alg)etal Ql+= ¥l SAFAT 337]|9
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92/ FEAkel IS FAEen, dgiiio]l ofzygt FFAEoIAT. EU
Issues ‘Unsafe’ Airlines Ban, BBC News, Mar. 22, 2006, http://news.bbc.co.uk/
2/hi/europe/4832648.stm; Edward Harris, EU Ban Highlights Trouble in African Skies,
ABC News Int'l, Mar. 18, 2006, http://abcnews.go.com/international/wirestory?id=1770230
&CMP=RSSFeeds0312.; 2007 11€ Ix® S 2Eo= 15715 1527 &AMt
EFEAT o]F, H2E AR TAPE FFFA)AN=13T 14970 3 EARE T Q1=
YlAlol 5)7F E3k= o] AT http://www.casa.go.kr/kr2/gen/open_3.asp.

562) European Civil Aviation, Conference [ECAC], About ECAC, http://www.ecac-ceac.
org/ index.php? content=presentation&idMenu=1.

563) http://www.easa.europa.cu/ws_prod/s/s_safa.php.

564) The SAFA(Safety Assessment of Foreign Aircraft) Programme, http://www.ecac-ceac.
org/index. php?content=static&section=pagel.

565) Press Release, European Commission, The Council Approves the Creation of a
Common Blacklist of Unsafe Air Carriers (Dec. 5, 2005), http://europa.eu.int/rapid/
pressReleaseAction.do?reference=PRES/05/343.
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568) AW IHEE 3 ok A38x.

569) Miller, op.cit., pp.728-29.

570) Intl Civil Aviation Org., ICAO's Policies on Charges for Airports and Air
Navigation Services(ICAO Doc. 9082/7: 7th ed. 2004), p.3. http://www.icao.int/icaonet/
dcs/9082/9082_7ed en.pdf(©]3} “ICAO Policies on Charges”8Fal 3o}y, Intl Civil
Aviation Org., ICAO's Policies on Taxation in the Field of International Air
Transport(ICAO Doc. 8632-C/968: 2d ed. 1994), p.l., http://www.icao.int/icaonet/
dcs/8632/8632 2ed en.pdf (°]3} “ICAO Policies on Taxation”°] 2} 3t}

571) ICAO Policies on Charges, op.cit., p.12.

572) Miller, op.cit., p.712.

573) ICAO Policies on Taxation, op.cit., p.4.

574) Miller, op.cit., p.708.

575) ICAO Policies on Taxation, op.cit., p.l.
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576) Miller, op.cit., p.712.

577) Ibid., p.714.
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2 oags] dnERY uENs eAstse AR E: @FS 47 1cA0%
IMO(International Maritime Organization)& 3ol EASIESF 3}l o)

579) Int'l Civil Aviation Org.,Consolidated Statement of Continuing ICAO Policies and
Practices Related to Environmental Protection, Assemb. Res. A35-5 (2004),(¢]3} “ICAO
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