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Abstract

I . Background and Purpose
[ ] Research background

O The current laws and regulations of South Korea have appro-
ximately 400 sets of rules related to wvarious disqualifications.
Despite the fact that the Ministry of Government Legislation has
suggested some models on disqualifications in its guideline on
legislation review, many regulations are still in un-organized
formats and contents without any special reason, thus, raising the
necessity to investigate the status quo and organize them more

systematically.

O The guideline on legislation review or other related researches have
focused on the way of defining and standardizing disqualification
causes. In this situation, there remains the need to build new legal
logics in diverse cases such as allowing or not allowing some
special disqualification causes depending upon a relevant law's own

system or the characteristics of legal relations.

O Disqualifications are to limit constitutional freedom to choose a job,
right to hold a public office, etc. Therefore, they should be
controlled well under the boundary of the principles of equality,
proportionality and anti-overrestriction. In this sense, overall investigation
and review are necessary to see if such constitutional rights are

fully honored in disqualification laws as well.



[ ] Research purpose

O This study seeks to understand how much the method of drafting
disqualification-related legislations under the guideline on legislation
review coincides with the current related regulations. This thesis
also tried to investigate new types of disqualification regulations for

future legislative re-organization.

O By establishing a proper legal principle for disqualifications, the
researchers hope to contribute to more equal, reasonable and well-
organized disqualification management between each different set of

laws and regulations.

O This is part of efforts to examine the rationality of disqualification
regulations in consideration of the legitimacy of legislative purpose,
appropriateness thereof, minimum negative impacts therefrom, etc.
so that people's freedom of choosing a job, right to hold a public
office and other basic rights are protected by legislative improve-

ment in the first place.

II. Outline

[ ] Analysis of legal system on disqualification
O Original regulation for disqualification and its further application

- Re-align Articles 43 and 44 of the Criminal Act, the original legal
ground for disqualification, and the legal relations there of according
to involved rights and qualifications. Separate general rules and

special rules, etc.



O Specification of disqualification causes

- Re-classify disqualification caused based on applicable basic laws

and regulations

- Group such causes according to civil, criminal and administrative

characteristics and check their rationality and equality.
[ ] Analysis of disqualification types according to legal system
O Analysis of common disqualification causes

- Analyze laws and regulations using Article 33 of the State Public
Officials Act as their basis and identify the difference in
disqualifications between general public officials and special public

officials. Check its rationality.

- Analyze laws and regulations using Article 34 of the Act on the
Management of Public Institutions as their basis, compare some
more specific disqualification causes the Act acknowledged with

other cases in other laws, and check their equality and rationality.

- Compare disqualifications prescribed in Article 33 of the State
Public Officials Act with disqualifications on executives of public

agencies, etc. treated as a public official when being punished.
[] Disqualification & freedom to choose a job, etc.

O Analysis of key issues on the principle of limited basic rights and

disqualification-related unconstitutional rulings



- Examine Constitutional Court rulings that found some disqualifi-
cations infringed the freedom to choose a job and limitation

threshold thereof
O Basic right infringement by disqualification

- Review Constitutional Court rulings viewing a disqualification infringed
basic rights, in particular, the freedom to choose an occupation and

organize applicable legal logics or grounds.
[ ] Improvement for disqualification-related law/regulation

O Improvements according to legal systems

- Identify 5 different areas of disqualifications and organize concrete

Casces.

- Organize disqualifications in the provisions of Article 43(1). Design a
systematic arrangement method based on the State Public Officials
Act, State Public Officials Act and Act on the Management of

Public Institutions each.

- Further divide the qualifications for public business affairs set by law
into professional qualification, operation licence/permission, and

administrative authority entrustment and design improvements.
O Improvement for each type of disqualification

- Standardize and improve equality of improvement measures regarding
public-official disqualifications, right-to-vote/right-to-be-elected dis-

qualifications, separation of disqualification expiration/termination,



civil act amendment and employment limitation by the Public
Service Ethics Act, each type of disqualification in different legal
systems, forms of disqualification descriptions and disqualification

relations.

IlI. Expected Benefits

[ ] This thesis is expected to contribute to future legislative amend-
ment by offering accurate understanding of current status of
laws and regulations subject to re-arrangement under the

guideline for legislative review.

[ ] By systematically organizing disqualification descriptions and
concerned legal systems, the researchers hope to see am more

reasonable legislative process related to disqualification.

[ ] If the equality of disqualifications dealt with in each individual
1s 1mproved, regulatory rationality and equality will be
enhanced as well, ultimately contributing to better basic-right

protection.

B key words: disqualifications, legislative systems, original laws/

regulations, public organizations, qualifications
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