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Abstract

I . Background and Purpose

[] The demand of the legislations which is feasible effective
remedy is higher to regulate environmental damage caused by

increasing environmental pollution accident.

[ ] Especially, the accident from environmental pollution can fall
the victims to its damage with large regions and it costs the
earth to relieve the damage and restoration. Even though it is
compensated expense, there is a difficulty to recover completely.
Furthermore, the expense problems of business operator to com-
pensate damage could be linked to renounce its business. There-
fore the issues are the fair comparison of obligation to com-

pensate and range selection.

[ ] Moreover, the problem of environmental pollution is dispropor-
tionate between assailants and victims. There are also limitations
for remedy of environmental pollution with Article 750 to re-
gulate the liability of damage caused by unlawful act and Article
758 for liability of structure damages caused by any defect in
the construction or maintenance in Civil Act and liability for
damage caused by construction or management of public struc-

tures in Sate Compensation Act.



[ ] Recently, National Assembly propose legislative bill to solve
those problems, Act on the Remedy of the Damage caused
by Environmental pollution, Act on the Compensation of Chemi-
cal Accident and Remedy System and Environmental Liability
Act. Those legislative bills are integrated Act on Liability of

Compensation and Remedy to Environmental Pollution Damage.

[ ] However, Legislation and Judiciary Committee which is res-
ponsible to examine the legal system in National Assembly
postpones to deliberate the bill due to its controversy. The
main contents will be reviewed with three legislative bills and
then the essential factor for improvement will be realized to
improve the system for remedy of damage caused by envi-

ronmental pollution.

II. Main Contents

[ ] In this report, the review of concept of Environmental pollu-
tion and its damage will be considered to figure out the features
of damages caused by environmental pollution and improvement
measure based on the limitation of current remedy legislations
and then the limitations of current remedy legislations for damage

will be analyzed viewpoint of public law and private law.

[ ] Particularly, the acknowledgement of liability without fault,

relief of proof burden is debated the reason of limitation of



the current liability framework to tort based on deliberation and
negligence. Therefore the aforementioned contents will be con-
ducted with theoretical review and current environmental legis-
lations included liability without fault, burden of proof the will

be reviewed.

[ ] Furthermore the main contents of liability and remedy legis-
lations of the common features for damage from environmen-
tal pollution will be conducted a research to determine the
main countries such as Europe Union, Germany, United States

of America and Japan.

IlI. Expected Effect

[ ] In this research, the suggestions to improve legal system in-
cluded effective remedy damage caused by environmental pol-
lution will be effected to minimize the risk of damage caused
by environmental pollution in current society. Even if the ac-
cident occurs, remedy of damage will be implemented with

rapidly and effectively to maintain a sustainable society.

» Key Words : remedy damage caused by environmental pollution,
Bill of the Remedy of the Damage caused by Envi-
ronmental pollution, Bill of the Compensation of
Chemical Accident and Remedy System and Envi-
ronmental Liability Bill
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$+7 A ) *H (Umwelthaftungsgesetz, UmweltHG),

116) 42132 Gesetz zum Schutz vor schidlichen Umwelteinwirkungen durch Luftverun-
reinigungen, Gerdusche, Erschiitterungen und #hnliche Vorginge©]Tth. ©F3 ©. 2 Bundes-
Immissionsschutzgesetz®| 231 %= gk},

117) Annette Guckelberger, Entwicklungslinien im Umweltrechtsschutz, JA 2014, S. 647.

118) "alAd= AlxEo Ao B3t HE (Gesetz iiber die Haftung fiir fehlerhafte
Produkte), vom Dezember 1989, BGBI. 1 S. 2198.

119) BGBL I, S. 2624 vom 10. Dezember 1990.
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74 Al 91 ¥ 3] eF(Ubereinkommen der Wirtschaftskommission fiir Europa
(UNECE) iiber den Zugang zu Informationen, die Offentlichkeitsbeteiligung
an Entscheidungsverfahren und den Zugang zu Gerichten in Umweltange-
legenheiten),, ¥ "2 =233 F(Aarhus-Ubereinkommen), ©] A% % 31
thizh o] o HdS A3 FHel 357=ol MW ekl 22
S M = reEF ek, S HEs] ST A HEHEC] 8d
o] Ak 20061 d 11€ 9L A= A E ATE123) o] Fefoll M= P 9
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olo] Mg qF&sta vk reEIAF, AllxE AR

A2E DY, 2AdRel di3 337, @A A F ol gk
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120) http://de.wikipedia.org/wiki/Umweltgesetzbuch.

121) http://de.wikipedia.org/wiki/Aarhus-Konvention.

122) Fellenberg/Schiller, Vorbemerkung, in: Landmann/Rohmer, Umweltrecht, 71. Ergén-
zungslieferung, 2014, Rn. 5.

123) BGBI. II 2006, 1252. T 2% 3 F o t3}o]i= Sabine Schlacke, Aarhus- Kon-
vention - Quo vadis? ZUR 2004, S. 129 ff.; Andreas Fisahn, Effektive Beteiligung so-
lange noch alle Optionen offen sind - Offentlichkeitsbeteiligung nach der Aarhus- Kon-
vention ZUR 2004, S. 136 ff.; Thomas v. Danwitz, Aarhus-Konvention: Umweltinfor-
mation, Offentlichkeitsbeteiligung, Zugang zu den Gerichten NVwZ 2004, S. 272 ff;
Bettina Werres, Information und Partizipation der Offentlichkeit in Umweltangelegen-
heiten nach den Richtlinien 2003/4/EG und 2003/35/EG, DVBI 2005, S. 611 ff.
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zur Anderung der UVP- und der IVU-Richtlinie 2003/35/EG),©] #|7 %]
th120) o] 24 T3 o A5 IetAY A7sr] Y8k X H(IVU-Richtlinie
96/61/EG), ¥} "3+7 o 3k 7} 4] 21 (UVP-Richtlinie 85/337/EWG), ol u}lz}
BE AN AL 7R A 2 Ao A 53] Ao diste] Al
Hom Helo| HIE F UA=F SQlvh 53] A3 2003/35/EGS 3
A=A 20053 69 25U7HA] Aol FUHE o]o] wet Hdgte}
I:E -ITIL;g }oﬂq_

\:

FE FATEAL BTN QAN AHAA L PgRT
2 YA AYL ASE TRE RE renFaye), B4

o] syt AAE Sk A Aol ek 2 H(Richtlinie 2004/35/EG
tiber Umwelthaftung zur Vermeidung und Sanierung von Umweltschiden),,
o] Zn} r5l7 M ) x| Z(EG-Umwelthaftungsrichtlinie) , & A G 8} t}.127) o]
A Fel wet T SdolME EA AFLAE FEoA == AW
‘T2 Al 47 5] - (Altlastensanierung) AFH oA EAFE AT F o] o] A

124) Mattias Sauer, Rechtsschutz in Umweltangelegenheiten im Umbruch? - Versuch eines
Uberblicks zum Stand der Diskussion, ZUR 2014, S. 195.

125) Mattias Sauer, ZUR 2014, S. 195.

126) Richtlinie 2003/35/EG des Europdischen Parlaments und des Rates vom 26. 5. 2003
iiber die Beteiligung der Offentlichkeit bei der Ausarbeitung bestimmter umweltbezogener
Pline und programme und zur Anderung der Richtlinie 85/337/EWG und 96/61/EG des
Rates in Bezug auf die Offentlichekeitsbeteiligung und den Zugang zu Gerichten, ABIEG
Nr. L 156, S. 17 v. 25. 6. 2003.

127) RL 2004/35/EG des Europdischen Parlaments und des Rates vom 21.4.2004 {iber
Umwelthaftung zur Vermeidung und Sanierung von Umweltschidden, ABI. L 143/56.
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e 5 AYAHTE 91 AR 2003/35EGY] Ul HES 918}
o] 2006 12¢¥ 14U A= A H 2003/35/EGo]| 2] 7 3}e] H] =W & (Rati-
fikationsgesetz),,129) 353k W (Offentlichkeitsbeteiligungsgesetz),,130) "3}
7 A 2] 7 A H (Umwelt-Rechtsbehelfsgesetz) , = #l| 4 3} tF.131)

st s AR 2004/35EG12)S 3| D=xEo Al 2007 4€ 30
7P =l Al AAsES sl wEbd S delA = 2007
119 140l "4 T E s|Tstar HAkshr] £33k W E(Gesetz iiber
die Vermeidung und Sanierung von Umweltschiden),, ©]&u} "3+74 3] &)Y

(Umweltschadensgesetz), ©] #| 74 & 1 t}.

r

128) Christian Schrader/Tobias Hellenbroich, Verbandsklage nach dem Umweltschadens-
gesetz (USchadG) ZUR 2007, S. 289

129) Gesetz zu dem Ubereinkommen vom 25. 6. 1998 iiber den Zugang zu Informationen,
die Offentlichkeitsbeteiligung an Entscheidungsverfahren und den Zugang zu Gericht in
Umweltsngelegenheiten v. 9. 12. 2006. BGBI. II, 1251.

130) o] 3 reag el & deaty] A AWHEC|ITh Gesetz iber die Offent-
lichekeitsbeteiligung in Umweltsngelegenheiten nach der EG-Richtlinie 2003/35/EG v. 9.
12. 2006, BGBI. II, 1251.

131) A THATEAZH o] B BRAAIA ] FFFolo] B HE,(Ge-
setz iiber die Offentlichkeitsbeteiligung in Umweltangelegenheiten nach der EG-Richt-
linie 2003/35/EG)°]t}.

132) AW @4 S Blvsta Fakshr] A% @A del w3 EH,(Richt-
linie {iber Umwelthaftung zur Vermeidung und Sanierung von Umweltschiiden)©]T}.
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139) Christian Schrader/Tobias Hellenbroich, 2] =, ZUR 2007, S. 289.

140) "ALEEH, o2 HIS| = Sty £8E, 59 3753 H(Umweltschadensgesetz)
of Faul& AP, A G (A57), 2010, p.245 ©] 3}

141) "4 H, A2z Al1s. old tgk A2 A, 49 &, p.24s5 o]s) o
A Sdo] sHAT el g WA AUt glekal BWA Sdo e g ds]el o
g M S AN 22w A, S E tie AARA - e S A dA
A 53 EHA S FAR, FHAT(H35FH 135), 2006, p.698 ©]3}.

142) Beckmann/Wittmann, USchadG § 2 Begriffsbestimmungen, in: Landmann/Rohmer,
Umweltrecht, 71. Ergénzungslieferung, 2014, Rn. 2.
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143) +H &, kel &, p246 °lst & 7 8.

144) A ¥, <ol = p.50.

145) {8 |, ko] =, p.248s.

146) A X =19 ko]l = p5l; wH @A, o2 =, p.249.

147) A3, Ede] 7 0 99X ¥ (UschadG)( 1), HA19] = A4 K (2008 75), 3
= H A 04?“31, 2008, pp.71-77.
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149) A9, H5dolA o] s gfFodol we S dAzlet 1 Ak, Halel=y
A7 (20099 25), F=HAAT, p.9s.

150) =¥ A, &9 =, p.252, p.256.

151) =&, ko] =, p.25e.
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153) Jan Ziekow, Das Umwelt-Rechtsbehelfsgesetz im System des deutschen Rechtsschutzes.
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154) r&gd A A, Al

155) Mattias Sauer, Rechtsschutz in Umweltangelegenheiten im Umbruch? - Versuch eines
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HTFolE Aot 22 HE S o T/ v AREE B
A ete AFFololthisn) o] w7to|A HFHFoe] A
< AYetar Jom, vor JA] 7S AAF AR S it ow shar,
o Fofo| A #stol = Mo HE At FJaAstar ot

v WS Hasts 7|3 2 W34 A (Environmental Pro-
tection Agency, EPA)°] HstH, 7|49l AAS thF+= gAY T

q
2 8 Robl distels mz WES APl FrHow tEm

Qlth. 71 AA= obul ®s} k.

<E ML1> o] 8743 AA

T2 H E H
7] 5 - T2 71817 7 A 1 (National Environmental Policy Act: NEPA) 1969, "3+7
2 9 39X HH (Pollution Prevention Act: PPA) 1994,
ST LA Al L 2= (1955), 5 AN SH T 7] 2 A A (1963), -
PO 7] 2 A A (1965), - THH 71 A (1967), - T A 71 (1970), 52
2 Ao, 1990d 41 W8 o =2 Al & 4315
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