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Abstract

I . Background and objectives

[ ] Climate change means a gradual change in climate due to
natural and artificial causes. It also refers to significant changes
or variations from the average state, which last over several
decades or longer. Climate change pertains to the average
climate variation in the entire nature, including effects due to
natural causes such as greenhouse effect caused by human
activities and increase in aerosol in the stratosphere caused by

volcanic eruptions.

[ ] In particular, among the environmental destruction effects by
the human race, the issue of global warming is serious and is

attributable to greenhouse gases.

O Economic activities are foreseen to shrink following measures

restricting the use of fossil fuel under UNFCCC or Kyoto Protocol.

[ ] The creative economy advocated by the current administration
can be said to mean an economic strategy for creating good
jobs by strengthening the existing industries while creating
new industries and markets through a bold paradigm shift

based on creativity.



[] An urgent and critical task for us is to establish reasonable
countermeasures that can minimize the burden on the local
industries while taking into account their economic and environmental
effect as we try to reduce greenhouse gas while considering
policies for steadily increasing efforts in relation to the global

task of climate change.

[ ] This research is designed to develop countermeasures for promoting
the growth of local industries and improvement of the local
market structure by analyzing diverse agreements and institutions

that are being enforced or devised to counter climate change.

II. Main Contents

[ ] This research report will analyze the status and legal system
in three sectors - business, finance, and industry - to revitalize
the creative economy, together with countermeasures against

climate change.

[] The research seeks to overcome or harmonize the profit-
seeking nature or commerciality of businesses with the value
of protecting investors by switching the responsibility of

businesses to responsibility to society.

O Here, responsibility to society includes the value of economic growth

and environmental protection from climate change.



O Corporate social responsibility (CSR) is a behavior guideline for the
sustainable management of a business, whereas socially responsible
investment (SRI) is an investment approach that can promote corporate

social responsibility.

[ ] Detailed discussion is made on the principle of socially
responsible investment as well as the concept of sustainability
introduced in the law on profit-seeking companies to enhance
the sustainability and responsibility of Korean businesses while

promoting their growth.

O Socially responsible investment is an approach to determining
investment considering non-financial factors such as environment,
social contribution, and level of social responsibility performed by
a business in addition to the usual financial indicators. Interest in
socially responsible investment has been growing globally because
the general public is more concerned about climate change and

economic polarization.

O The theory of socially responsible investment has long been
discussed in the domain of corporate law as a proposition of
corporate social responsibility in connection with the inherent nature
of traditional businesses. More specific behavioral guidelines are

discussed.

O The US Act on Comprehensive Environmental Response, Com-
pensation, and Liability (CERCLA) imposes duties on the financial

lender to investigate the environmental risk of the borrowing



business at the time of examining its loan application and stipulates
that the financial lender should bear the responsibility for pollution
caused by its failure to do so. Korea has also studied the introduction

of the system.

[] A strategic approach to addressing climate change can be
developing nature- and environment- friendly policies through

technology development.

O Note, however, that technology needs to be developed mainly by
advanced countries since the development of environment- and

energy-related technologies incurs huge R&D cost.

O Therefore, this research reviews climate-related international conven-
tions or treaties concerning the transfer of intellectual property rights
and technologies. Specifically, this research intends to present
indicators of policies and strategies for schemes to enhance
technology transfer by examining local legal systems related to

technology transfer.

[ ] This research also explores schemes for reinvigorating Korean
businesses, finance, and industries among diverse strategic
programs of the creative economy, which pursues economic
growth amid the global issues of climate change attributable

to global warming.



Ill. Expected Effects

[ ] This research provides basic research data for presenting principles
related to switching the responsibility of businesses for climate
change or other environmental issues to their responsibility

toward society.

[ ] This research also presents schemes for improving the Korean
legal system concerning socially responsible investment based
on local businesses’ responsibility of environment protection
from climate change through research on legal systems in the
USA, UK, and other major advanced countries concerning the

principle of socially responsible investment.

[ ] Finally, this research contributes to securing institutional justifi-
cation (System-gerechtichkeit) through the study of technology
transfer under climate conventions and legal system related to

intellectual property rights.

» Key Words : climate change, corporate social responsibility, socially
responsible investment, environment financing, environ-

ment- related technologies
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7) In September 1998, a group of citizens filed a “Complaint Lodged with the Attorney
General of California Under California Code of Civil Procedure § 803, California
Corporations Code § 1801 to Revoke the Corporate Charter of the Union Oil Company
of California (UNOCAL).”

8) “Climate change was recently... voted the 'greatest challenge facing the world at the
beginning of the century' by hundreds of business and government leaders” attending a
meeting of the World Economic Forum. Robert Hornung & Matthew Bramley, Five
Years of Failure: Federal and Provincial Government Inaction on Climate Change During
a Period of Rising Industrial Emissions 2 (2000).

9) For example a recent study has found that as many as one billion people are regularly
exposed to indoor air pollution. See for example, One Billion Exposed to Excessive Indoor
Pollution, Edie Weekly Summaries.

10) EPA has promoted several initiatives such as the Environmental Leadership Program
(ELP), Project XL, and its Environmental Auditing Policy, discussed in Frank B. Friedman,
Chapter 6, in Practical Guide to Environmental Management 66-71 (8th ed. 2000)
[hereinafter “Friedman”].

11) Societal expectations of changes within corporate environmental behavior appear to be
rising. First, there is the public's awareness of corporate-generated pollution. Second,
there is greater demand from institutional investors for corporate environmental protection.
Third, there is increased demand for federal laws effecting change in corporate behavior.
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12) Legacy ofan Oil Spill 10 Years After Exxon Valdez: 10- Year Report.

13) Inre: The Exxon Valdez, 270 F.3d 1215, 1222 (9th Cir. 2001), remanded to the
District Court, 236 F. Supp. 2d 1043 (D. Alaska).

14) Id. at 1244.

15) Id. at 1246 (citing BMW of North America, Inc. v. Gore, 517 U.S. 559, 116 S.Ct.
1589 (1996) and Cooper Industries, Inc. v. Leatherman Tool Group, Inc., 532 U.S.
424, 121 S.Ct. 1678 (2001).
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16) U.S. environmental law has adopted the “Responsible Corporate Officer” doctrine to at-
tempt to hold senior managers responsible for environmental law infractions throughout an
organization (George Van Cleve, The Changing Intersection of Environmental Auditing,
Environmental Law and Enforcement Policy, 12 Cardozo L. Rev. 1215, 1226-27 (1991)).

17) Grant Ledgerwood & Arlene Idol Broadhurst, Environment, Ethics and the Corpora-
tion (2000) (especially Chapter 2, surveying the local and national focus of business
thinking about corporate environmental strategy).

18) http://members.ozemail.com.au/-pscrook/benefits.html

19) Thomas J. Schoenbaum, et al., Superfund and Hazardous Waste Liability, in Envi-
ronmental Policy Law 583-706 (4th ed. 2002).
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20) Trustee of Dartmouth College v. Woodward, 17 U.S. (4 Wheat) 518 (1819) wherein
Justice Marshall described the corporation as "the mere creation of law" and more
recently in CTS Corp. v. Dynamics Corp. of America, 481 U.S. 69, 89, 107 S. Ct.
1637, 1649-50 (1987) wherein the Supreme Court reiterated the Dartmouth College
view to support state authority to pass anti-takeover statutes). See also James Willard
Hurst, The Legitimacy of the Business Corporation 1780-1970 (1970)

21) Paul v. Virginia, 75 U.S. 168, 19 L. Ed. 357 (1869), Henry N. Butler, Nineteenth
Century Jurisdictional Competition in the Granting of Corporate Privileges, 14 J. Leg.
Stud. 129 (1985).

22) William Cary, Federalism and Corporate Law Reflections upon Delaware, 13 Yale
L.J. 663 (1974); compare S. Samuel Aisht, A History of Delaware Corporation Law, I
Del. J. Corp. L. 1 (1976).

23) Mark J. Loewenstein, Delaware As Demon. Twenty-Five Years After Professor Cary's
Polemic, 71 U. Colo. L. Rev. 497, 503-07 (2000).
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App. 1970)).
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52) Amlon Metals, Inc. v. FMC Corp., 775 F.Supp. 668, S.D.N.Y., 1991; Beanal v.
Freeport-McMoran, Inc., 969 F.Supp.362, E.D.La., 1997; Aquinda v. Texaco., Inc., 142
F.Supp.2d 534, S.D.N.Y.,2001; Bano v. Union Carbide Corp., 273 F.3d 120, C.A.2(N.Y.),
2001; Sarei v. Rio Tinto PLC., 221 F.Supp.2d 1116, C.D.Cal.,2002.
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56) Doreen McBarnet, Aurora Voiculescu & Tom Campbell (eds.), The New Corporate
Accountability: Corporate Social Responsibility and the Law 9-23, 2007.
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A 71ES AABFAL S TH Charles Hansen, A Guide to the ALI Corporate Governance
Project (1995). For a critique of the Principles).
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60) Compare Henry Hansmann & Reinier Kraakman, The End of History for Corporate
Law, 89 Geo. L.J. 439 (2001).
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66) Mitchell F. Crusto, All That Glitters Is Not Gold: A Congressional- Driven Global
Environmental,




A2 715aske 719 24938

A Aot AUS 98T e DA rhIEL® F o
Az, drks A8 FA4E FA AFS A7) e 719 B3
Hopyg el ek FAE Astn Yoke v WA, AHHoR 2
Q) gt BARE A9l A%bsE AEe TG AL wEd
oF stz AHEY ARE YA 2TAT A WAR 7|AB
AaFe rAt GEQA, FFAA, BA A3, 87 FFS 0T
stol 74 g3 A v /19 B T 5 Uk oA W
Az QB AHLe A4 S92 ATT & Aok ojAF acle
Y FW TR FRAA SY4 gL Fydch IF WA
2 /1984949 geqos e Yok

68) Federal sentencing guidelines for environmental crimes propose a reduction in criminal
penalty if a company has an environmental management system. See Kenneth S.
Woodrow, The Proposed Environmental Sentencing Guidelines: A Model for Corporate
Environmental Compliance Programs, 25 Envt'l Reg. 325 (BNA June 17, 1994).

69) In Great Britain, the Associating British Insurance adopted new guidelines requiring
corporations to disclose environmental issues in their annual report. See Vol. XII, No.
5 BATE (No. 8, Aug. 2002).

70) For example, the Investor Responsibility Research Center (IRRC) is a socially
conscious investor group. See http://www.irrc.org.

71) Harvard Business School Case Studies and the Monsanto Pledge. Joseph Fiksel,
Competitive Advantage Through Environmental Excellence 4 (Mar. 1996).

72) For a valuable analysis of the ethical dimensions of environmental conscience, our
attitudes toward nature and the problems of “distributional justice-i.e., sharing environ-
mental burdens across racial, economic, and intergenerational categories,” see Ethical
Dimensions, in Environmental Law Anthology, Chap. 1 (Robert L. Fischman, et al,
eds. 1996).
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73) The federal government has also recognized the importance of developing en-
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76) These observations result from my profession as a pioneer of strategic environmental
management at Monsanto Company in St. Louis and at Arthur Andersen's Worldwide
Management and Business Strategy: Leadership Skills for the 21 st Century (1999).

Environmental Management Consulting Group in Chicago.
77) Friedman, supra note 10, at 73. See also Bruce W. Piasecki et al., Environmental
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81) OSHA'’s final processing and management regulations. 57 Fed. Reg. 6356 (February

24, 1992) (codified as amended at 29 C.F.R. pt. 1910 (1996).
82) ICC, Principles for Environmental Management available at http://www.iccwbo.org/home/

environment-and energy/environment/charter.asp.
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9] oA ¥ #(international regime)s ©] T5°] H il Sl
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1. =23 HIAE (Global Compact)

SAQGEIEE UNele shel A eel ARE 21E hE AL 9

B2 =S 7ol T FH UN2 ARSIA Aol tigh 714 9
A54Q Fog Fete wHo dFow a2 HAEZ L
Haok =28 HAAHEE fFA AFFEES 529 obk(Kofi Annan)©]

199980 == AAlE 541730 A AZIRle] AlAske) &EE
d g =S AN - S84 BEdUE vidsks dH AA AAA EAEO]
bl Al Al AlZFE QAT o] 5 2000 752
wioll A Al 5078 e 71 A mE, 24, 9, ed
A =

A AEAbe]l AT Thed AAem SWsh Her, Zdsel

92) UN9 7|2 HAHMAS=Z = ‘International Bill of Human Rights™, ‘Universal
Declaration of Human Rights’, ‘Convention on the Rights of the Child’, ‘International
Covenant on Economic, Cultural and Social Rights’, ‘International Covenant on Civil
and Political Rights’ 5-°]

93) United Nations Global Compact, Global Corporate Sustainability Report 2013, at 3.

58



it

ﬁo
B

g3t =

KeX
=

Al4d 714

o s
B i )
w 7| T
G ny (
T T K
W ) =
Oﬁ o s
T . o : X
X] dl ° dl mmO
I e T =
X BN
T . . — H;l
iy < ol R
S . e HL o)
oA el oy o = ofn
= Njo =) T = T N =
ol B m T owe
=6 TEER U 5| F
_
FHLDIAEga | TS 0w a
W 3 = o o | mo ol o
KX o | Pl g% |TD 7|
BOXoas oy A = B | T N o) F
L I e B B
i - . SO B
TR lTTp®E | TE | o
I N et - Mo ol
il B N N T I
B 0T | Em ol Mo oo | T R W R | O
N P B B e v B B A P o N
- N R - S o) =
N N NN N NN N N
o w9 W o | o F |
i o o T X
oL H ToF o =

Eo| w2 14007 Z7F2H5-E 8,0000] 7] 7]

3L
fhn il

20134

=24

b glom o

5]

o

T Al

{2l

X
el

1

ol =

—_
iie}
oF
o
s
0
—_

;O.._
JJo

N
A4r

R

—_
fife)

Tior

el
i

—

0
&I

N

ol

&

s

o1} o]

E

e

aE 10v)

2
shaL, ol =¥E o AL}

eyl

S Qrtey wepq 2w

Sk
=

7
Ho

Eof AAsaL et

3| A}o]

H

oy 43 T=

94) United Nations Global Compact, Id, at 4.

o=, gy

]

A
i=

==
K3

o

ZAEF - A7) T

116 ZH=.

g

95) w3, 7199 AFEI A Aol

3%, 2008,

H gy AT Aled Al

59



A2 715aske 719 24938

2. A A 7124 ¥ 7] 7-(Organization for Economic Co-
operation and Development: ‘OECD’)

AANEH 7|08} ‘OECD’ & = F2W3F 2o A] =A] 74
Al kel gk s P £ e v|HoR HEHA oW, HAA
BAAE, NEEGTe] Az, THHARl Ao g
sta vk webd AR FEde dHe fASEA @ @ am
o] AAES A&t & S 2 AT =
o) ZHE AA AAe WA TR sz Holr} g
*3 Fo dP o JPEEA=EY] AA A A8A - uA8H an
ALE she, AA T Foje] ojupx] 3 Wk ofye} A
oF 9]o] 7]g} ool &S dar Ut}

OECDT = AlFALe] &Adsteb= SHoA 1970 78 th=4 7]
Aol AE A A]le] #ste =olE AFElAal, oF teA Y
3t 7Fo] =2} 21 (Guideline for Multinational Enterprises; ©]3} ‘GME’ 2}
hs EPsilnt. ol th=A 7|gdEd dig PAHe=E AH
a9s A dofAolg & 4 e, 2011 KA A F 427

K

lo

Ztapell AgpAbrAas AdAsto] FRoF O old Al T A
stal vk 2 AR Ugeme u=A 7ol AAl - 8 - AFE A
ddel gk FAE Feta, SRWEsI JAYPEHE Jhd A
71de] AW & e TAE HAhgow AAsE AS Hal dth
obzel t=d 79l &sol FA e Te AN dxE ol FH,
719 7re] FAZFAN FHRTE ste] FAsIoF i Al
stoll th=rA 7149 A&H wHe ERSE dHd H5xE T gl

96) @ SN, @ e A, @ v7FE=2e] fJ=H, @ 3|ARA] w532 (Corporate
Governance), ® W52 FH, © AALAH, @ 11§, AXNAARZA, @ AN
&, 0 A&7Fse A, @ AA, @ 79
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97) 200430l = 2743} th=4%7]]] 7}o] =2}<l(Environment and the OECD Guidelines
for Multinational Enterprises)= 913 b= H o] 55 JlF sl on, o] &7 u
3 7199 714 Zﬂ_Ti(Encouragmg the Contribution of Business to the Environment)rj/}
= APE M E BRI

98) OECD, OECD Guidelines for Multinational Enterprise, 2011, pp 42-47.

99) Friedman, supra note 10, at 234-237, 256.

100) Rebecca P. Thompson, Thomas E. Simpson, and Charles H. LeGrand, Environmental
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4. IS0 26000

= A| 3£ =3} 7] 7+ (Interantional Organization for Standardization: 'ISO")<]
Al 2= 19473 2291 229] Aylulel] A 2§ &} o] F(Rio de Janeiro)
o &2 37 A< (Global Environmental Initiative)oll 4] 7|4 o] El=
NA Abd e FHIshs 7S AsAE ol A FE Al ZHE Q10 A

T sk Alo] whgbA g 180 HES APLA qiAlR 7150 WA

Y3t 2 FANS AU 9AE gk mekd B A X
Azl A AnA o AAEAY A3 R 9% 59 5o e}
of sbdteh. oleld AmE WA ARY A, FFE

o

o] AAHoE T ALF A A Fo| #ek FA A 7o) 1SO
260000] A A 7] o]do = ARSI Hle] e} =

Qslo] sk, I F ISO 14000 3H7 7] Al2=E JAS
late] Aol ARE=E I olUe} BIAIAE HES oF 587
ol AH&E s dE aeste] whEo] vk wEbA ISO 140002 £
BAoR gk ol digh gdgk fA] QS o] FH 01 103)
ISO 14000 717 <$IHkel] o 3 s e 374 FEd gigh
249 Fe Fuet oA el 2 Az a8 A, varAl Gl o

_l
K
Mo

s
=

Auditing, Internal Auditor (April 1993). EPA announced an initiative to integrate monetary
cost information into routine management and to promote the development of environmental
management accounting 13 BATE (No. 7, July 2002) at 11.

101) Friedman, supra note 10, at 237-243, 256-258.

102) ISO, ISO26000 Social responsibility- ISO26000 project overview, 2010.

103) Donald A. Carr & William L. Thomas, Devising a Compliance Strategy under the
ISO 14000 InternationalE nvironmentalManagementStandards,] 5 Pace Envt. L. Rev. 85
(1997) (examining development and adoption of corporate compliance programs and
explaining role of ISO 14000 to future corporate environmental management programs);
Craig D. Galli, ISO 14000 and Environmental Management Systems in a Nutshell, 9
Utah B.J. 15 (1996) (describing origin and mechanics of ISO 14000).
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o 4sh 5o welsgks Aol 1 oor} Qrhin SAw
MR ol X3 Qo] FAHL AW 5 AAAE 2t
fan, m R Adelw Esel gdvke el 1 @AV Aok
7RI Qrkios o] xAe] FFel FEE W] mFe|A UukA
oF FEHE V]FOE IS0 26000 AT 7|ES AASL vt
T8 Wgorwes ARSA ASQle] Aolet N, AMSlA Al w7}
54, ¥ AHR AFAZ, FE 53R, 24 W ARA A9 A
et A AYAF], ol AR AHeolet A, AW FAFY Aol
WH ol Atk 1SO 260009] A2 ol sl HAIAFe] R el thete] =
A O A, @ B, @ &8AL @ 224 © NGO, ® A= - A
2 7E} Sow JLESF Qlub106) walk A}z Mo #alk LAl
NFEoRE © AMTE @ 4, @xEnd, @ ¥, 6 THG ¢
QTY, © &lA BA, @ AN Fol D AT m, 279
Agols oA, A%7bsd Aol g, /TN 489} g, 87,
BB chpy RES} AN BT Fow Frsta ek

ol FatelE 19900 o)M=
stEx o gwk AlE g o, 20008 ol EnronAl,

WorldComAl 5o th s Am g b o5 7| G -Fol it ¥4
I A EAA R =olur] AASIIH oldl  Sarbanes-Oxley ™

104) ISO 14001: Greening Management Systems, in Greener Manufacturing and Operations,
Chap. 12 (J. Sarkis ed. 2001).

105) Z#&, A4 (Going Concern)e] ¥ oA 2 7|49l AR A FQA(CSR)Y I|AFH,
skeFel #1228 Al2%, 2011.5, 1619 =

106) ISO, Discovering ISO 26000, at 3.

107) 1SO, 1d, at 6
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71 el A, 401204 A7 H LA
]

302294 AF-E A T

A, 404Z% 2] WH-ZAo] 3t A H7t, 409F9] A 7HEA]
TAAHE FES

Dodd-Frank® 2 YR T FAI 2T 55 Asltely Alds44 714

70

vt 25 3ars] ofar QUrh109) o] gk 7|4 o] AR A gl gl
7d - ARSI el AR ) SXS f8 vle SEA A3 =
Regulation S-K!Oo| A= ARl s}, WA dxp, e 2 4 59
oA A g T ARS A=
Regulation S-X!IDo|X &= F5F3] o4 W= FARES] FAp4 A4 o
F= WA= T8 ESG(EA, A3, 7R R) AEE SR
o f-s}atal Ut

o] wrel| T ALY B AP (MBCA) §3.01(13), §3.01(14) 2 §3.01(15)
I AL ZIAAM LA 2012 711 ARRlE Ale qFAskaL

It

I =1
Sith112) 7]ie] Absl A Alel] weto]l S qrgem i stete =
A w7bed 2 e A9l tde EofdA xdA o thE
I AEE S ATk
2 o &
dEe] AF 719 AbE A e Tl #atel= 1950 thHH =
7b wo] gtow, 53] 2004 99 AAIAAL 7199 AFE A A

108) 15 USC §§7241, 7261, 7262, 78 m (1) (2012).

109) Az, 7199 AFsl A Alel] gk wj= e E4, FEEAT A3 AlE,
2012, 169,

110) 17 CFR § 229.101(Item 101); 17 CFR §229.103(Item 103); 17 CFR §229.303(Item
303).

111) 17 CFR §210(2012).

112) T 3JAPH ASEE o8 Pio & st AthETA, 719 #4774
o] A}3) A A A dier A207 A3E, 2008.12, 884 Fx),

113) 952 Companies Act 2006 §172%= ©|A}e] Awhz oFr=m FFMul oz}l %
7141 o]9], L2 Ape] o], ATl A, X HALE] 9} B 5 AR A wjE e o

& 94e gAHoE A% 9
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§ 7FA 9 el glo] 2 a4E F7IAS ololdt B - =% T A
34 A&z sosiltt. ol % IAPH Al ol 7Iie AR A
A= AMEE AJQTFl Bate] AEHHRD =27t AFHJN o 1 7
s ol Aol wetH, HEHelde] Bed 5o olf= dMsh=
xSkt o] % 20050l WS AL O] FAMEA E9ls S st
of HETT AxsE T3 HEANES ] Aozt 57
ojuje] 71de] AH3A Adle dMstetivtal FE I Qlh1ie o
grell 719 o] SR 2ol #dato] = PR Tkol =t
A& Fotel 71 AR w3 WA, 5%, A9, 49 5 &
Folu} A A Baol] B3 71E=S AASAT

(3) g =

8 SR S 1) ofwl 2000t =5 AREA Aol e

= O
o -
g WAle] vhele] o] ol I geiie] Hlste], Seltebs JRAL

|

114) 7148 AbslA Aol #ato] v=a fiie] Agols tha Zolzh Ak =
o] Agole A gs S dulste Mdoez 7Y & AR3jel 7)ok SHe
B Hol A3 T EE, Al Fdl, Al dig vy, 7159 5 A
3lol AFFetA BEste s uldrtar Eo o]k gy
Al Aol o] 7IdE ARSle] jF o] T FAd oFEA HSHow
Frofeljol ghtpm 7]d o] ARE A wAlel tigk A=A Felo] dEjetal k(2
F, o] =&, 166-167H Fh=x).

115) #EHPESER, “IEDIEE I E(TL(CSR)ITRT 2 Bk E I EE(2004. 9).
<http://www.meti.go.kr/policy/economic_industrial/press/0005570/index.html>

116) Z#-F, ko] =1, 1691 Fh=x=,

117) "=r& 19779 s oA, 1986 7d&edsdz, 5d AT,
1989 WiEn g sy, 2000 SASEA &2
Al 52} H 5 H (Sarbanes-Oxley Act) w°| AAsAT. FH
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o] TH7F 20077 E o] Foi A 7] Al#fsigl o, 2008+ o] - A4

AF(E AYEE) 9 T27198 2 =g oA 7199 A
0] o]
N

A2 1SO 260000 ik A3 5

AN, TASFERA R, ARG B, (4184
AEAH, 5wl & Ak

il xAH o R Vel Ara A A]de Al e
vl B g v B2 sl o UES A 71 At
s]4 Al st AHAHOR &3 Q7] KB G At
AA ] A&7 i kel dis] qFAskal dvkal ®Bofxith &
ARy, 21 71 HAATE AE&Tbse e S B9 AALEE =

< 1o

Green Paper &7, 2004 10¥€ 7|HAHBEIA AAAAHS LaEsIATE F=E
20008 79 SRI AaHEF2 7S o Fstehe Aa¥S NAska, 2001 A&
el #ek Hxol AY HuME wzksigl o, JdAAY AAHS FHFo
o Zgas 20079 TR ARIAM AEFS F3eta, 2001 AEIAe] AT
7 AP EIA AES o)t A MRS @l 20010l = AT
Ao AaMAFR A ) AE A A A FF W8] 23S o FIetE AAATA
HE AR, 715 SRIY HASE FHFo|th 55U 2001 75 &8
S|GA dis) &8 3 AR IA AEFS o F-stelgitt o] Yol vdds =29

_

o] dnfg 5L 1999 A H Aol HAIZE Gt T 2006 T
Aol CSR 7tol=gels AAFAL, 53 IJAHNAS 53] CSRS HAGE=
stelom, 2008 FAIE A FALE FTE A AAHY B T =54 B
23S AUt AT ws A
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4) TSI 15,

20079 126] AR BPS T BAGN < AHH 1A K48
of 98 AN FREA FFAA Rehs AN AT HFsa

Nzg AA4ee FEFoEA AEHL T el A Fo] ol
WA B BHow drbetn weln glon, T3 /g ngFE
HAopA % el Bol ABTAY BES FUAY)7] A% A8A 7)9)
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A 5h0 24
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dele FAGoR aTHI gt e A g, Bee) A

119) "AFS A 714544, A2z

120) A5, %4 B, 769,
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122) Jenny B. Davis, The Enron Factor, ABA J. 40, 42-43 (Apr. 2002).

123) 19701 A H¥E EPAT 1A 17 % 34 HEE ddstes AW7|dolth

124) Richard J. Lazarus, Assimilating Environmental Protection into Legal Rules and the
Problem with Environmental Crime, 27 Loy. L.A. L. Rev. 867, at 878- 82 (1994).
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125) Judson W. Starr & Thomas J. Kelly, Jr., Environmental Crimes and the Sentencing
Guidelines: The Time Has Come and tis Hard Time, 20 E.L.R. 10096, 10101-04 (Mar. 1990).

126) United States v. Dotterweich, 320 U.S. 277, 64 S.Ct. 134 (1943); United States v.
Int'l Minerals & Chem. Corp., 402 U.S. 558, 91 S.Ct. 1697 (1971); United States v.
Johnson & Towers, Inc., 741 F. 2d 662 (3d Cir. 1984) (cited in George Van Cleve,
The Changing Intersection of Environmental Auditing, Environmental Law and
Enforcement Policy, 12 Cardozo L. Rev. 1215, 1226-27).

127) 58 Fed. Reg. 4802 (Jan. 15, 1993)
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(1) A& 3] 2] 4 (International Chamber of Commerce, ‘ICC’)

19200 AlA 7199 A =4S A7) 918l ol & W E A E](Atlantic
Cityoll Al 7NHE =AFG3]ele] AH o2 oA+ 3] 9] Ax(International
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129) 1 Yearbook of International Organizations (25th ed., Union of International Assoc.
ed., 1988).
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(2) == 37 2| ¢ (Global Environmental Management
Initiative, ‘GEMI’)

= =37 I A (Global Environmental Management Initiative, ©] 3}
‘GEMI'e} $he SAldgslolnst Fesd=zaglo] $elohs 22
AER A7|9S fste] S8 A%S 7idstadt. GEMI= 1992 &
M Al 2=g 7 5l Ajs), dwk
DA S HESte] 4ad AR A NE FHete 4 A B 2=

“1Z9(ESAP: Environmental Self Assessment Program)= 2Fe) &} t}.130)

A5 71wl tg w5 T 4 A

(3) 3}8hA| %= 3] (Chemical Manufacturers Association, ‘CMA’)

3} 81 Al ¥ 3] (Chemical Manufacturers Association, ©]3} ‘CMA’Z} 3h)
o] A Q= I TR 3| YA Oéﬁloﬂjﬂ AR E = )8}
E4 Ao B Aozt A AT AS oF= dF Fost=

o

130) Friedman, supra note 10, at 96-99.

131) “Responsible Care: A Public Commitment” Chemical Manufacturers Association.
(Now known as the American Chemistry Council, 1300 Wilson Blvd., Arlington, VA
22209, (703) 741-5000 or at www.americanchemistry.com
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132) Tebo, supra note 6, referencing John Hopkins study, at 40-41.
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A% 20050 A|E7s e H o] AAe fIg o= ofAo) -
EfH@ <k 74 A A}3] 9191 3] (United Nations Economics and Social Commission
for Asia and the Pacificc UNESCAP)o|A] ‘3tHH o2 A|&7153 A
e 9ot AlztE Ao =133, AN e As WA s A
s S5 Wetew =oudrt. g A & a5 ol Ao B B
(United Nations Environmental Programme Finance Initiative: UNEP/FI)°]|
oJstH ‘I A (green) ol ALS]A - S84 - 342 F(social, ethical
and environmental practive)?} - E FH st Aoz AT F Q&=
g, ol 53] 274 % g4 <2l (environmentally-oriented) 3] AJH] 2

ol =3tEE Aor Ha gnne F, 5o e A&

AW HANGE AFAAY AQu Tgo] 5% - 4L
gatel #4092 Fola AAPNUA - ABEAIA SO U]
A A B FES] AN AHHow AnAE Aol
& 5tk ole@ HAg el A BE FF AAAFII A4
2 A435E TE2 9% 95 LS NP o o2 F - 3]

133) UNESCAP(2005) 1L,
134) UNEP Finance Initiative(2007) Z+aL.
135) X371, TmAlggo] eyl F A, AEAIGAT Y, 2010. 6, 9H.
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(1) The United Nations Environment Programme Finance Initiative
(¢l ‘UNEP FI’)

UNEP FI= UN 374X 2 73(UNEP)Y WIZtEg5-E3e] SE53F o4
AFE 1910l A3 A|FERlem, o]F Zo]X|(Deutsche)+>-3, HSBC =
F, AALENatwest, G 4 23), 2 WA 7lurh(Royal Bank
of Canada), $J~E ¥ (Wastpac, &7T-=3)S H|E3F A28 o] UN
aRAHe B FHIW ATH st B3 R Ak

2 7hel A7 AmE BAoR Gt

UNEP FI&= ¢F 18099719 =& 7133 a7 84, A &7sd 2 A
4 AR AAT F e gk Aetn FA4717] S5k A
A g, ¥24 Q% Zead 9 Z2a9 9 A8 e 3§

N Axke] B4A % ALbeA wad A

(2) Global Reporting Initiative 7}o] = 2}Q1(¢]3} ‘GRI’)

GRIT 19973 UNEP¥} "|=12] Coalition for Environmentally Responsible

Economies’} 74 A€3st ZA| 7|72 AAA - FAHA - A} 34 Fof

=
[
FESY] 9% BHA AYHAL. B olEgele TR 4
S £EHA olZE® AvstHy EEdE AP neE AL %
I, &

141) http://en.wikipedia.org/wiki/United Nations Environment Programme Finance Initiative.
142) https://www.globalreporting.org/resourcelibrary/G3.1-Comparison-Sheet.pdf.

81



A3 71Fsket 58 2443t

(3) the International Organization for Standardization(®]3} ‘ISO’)

26000
ISO 26000 7] o]9le] AHH, =, ANIGA 5 2= FJHO %
2ol Hg= = A= AFSA A FF JPol=gkel s A|AEkaL o
o, ALS| Y Aol = 3, Aux, A 93, A, =53
&Y, AP At A|, A A Fhe] Fo] X

CDP+= G H /T2 AE ste] dAA A7|w FA7]HS
Z3bste] w58 - FAIHES diAlste] AlAl F8 AR
7|$skel 5 8219l vanm=d HHste] Fsk ek #H o
Troll gk vl AAelM 79y AddEs a7, T35k
olF EYE AFE4S St 22 T2 A E 7|o|t}144) CDP
= AAA w8718 7HFAANEC] 7SSt ek FApg s
FA718e Qo] WA 7|dEe] gdanEH Tol # JRE AT
A vk whEbA 2003 5-E wid 7S sket A E T2 9133 V)
3], 7Fs/d B AFgel gk Hrkell @ g ExE W 5 AAA 714
=9 71SHste] dig defy 247 wjEel dgk JH ol gk

HuME ZAsta glu}.149)

143) http://www.iso.org/iso/iso_26000 project overview.pdf.
144) =331, T Ao SAlE &k AAR,, AREAIE AT, 2010. 6, 319 3
145) https://www.cdproject.net/en-US/Pages/HomePage.aspx.
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(5) Equator Principle

Eugator Principle> 2003\ "]= 9]/ ®oll = A58 AHIFC)2t 1074
7 i EAFE©] 2o World Bankol| Al wHE 34 - A13] 4 A

& 3
NE F5E HAstel WE A2H PEAFold @ & Ytk WA
o)

o
it

(3
N
o,

20119 7] .= ASN Bank NV, Banco Bradesco, Bank of America,
Barclays plc, BNP Paribas, Gitigroup Inc., Credit Suisse Group, HSBC
Group, ING Group, KfW IPEX-Bank, Societe Generale & 77719 =&
Aol Belsha Aok

3. M=o ST E
(1) Green Bank Act (Bills) of 2009

20091 39 Wol¥ Green Bank Act(Bills)i= AU A ZZAE}
NUAa&s Z2AE g FEAYS T 7 v A8 A
]

B % Wolthien § Wete V15 st tl$sy] 9] v

146) http://www.equator-principles.com/index.php/about-ep/about-ep
147) Green Bank Act (Bills) Sec. 9801. (Green Bank)
(a) Short Title- This section may be cited as the “Green Bank Act of 2009”.
(b) Purposes- The purposes of this section are as follows:
(1) To evaluate and coordinate financing for qualified clean energy projects and qualified
energy efficiency projects.

(2) To provide loans, loan guarantees, debt securitization, insurance, portfolio insurance,
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and other forms of financing support or risk management to qualified clean
energy projects and qualified energy efficiency projects.

(3) To facilitate
(A) efficient tax equity markets for qualified clean energy projects; and
(B) the financing of long-term clean energy purchasing by governmental and non-governmental

not-for-profit entities.

(4) To foster

(A) the development and consistent application of transparent underwriting standards,
standard contractual terms, and measurement and verification protocols for
qualified clean energy projects and qualified energy efficiency projects;

(B) the creation of performance data that enables effective underwriting, risk management,
and pro-forma modeling of financial performance of qualified clean energy
projects and qualified energy efficiency projects to support primary financing
markets and stimulate development of secondary investment markets for clean
energy projects and energy efficiency projects; and

(C) the level of financing support for qualified clean energy projects and qualified
energy efficiency projects necessary to advance vital national objectives, including

(1) achieving energy independence from foreign energy sources;

(11) abating climate change by increasing zero or low carbon electricity generation

and transportation capabilities;

(ii1) realizing energy efficiency potential in existing infrastructure;

(iv) easing the economic effects of transitioning from a carbon-based economy to a

clean energy economy;

(v) achieving job creation through the construction and operation of qualified clean

energy projects and qualified energy efficiency projects;

(vi) fostering long-term domestic manufacturing capacity in the clean energy and

energy efficiency industries; and

(vil) complementing and supplementing other clean energy efficiency legislation at

the Federal or State level.
148) Green Bank Act (Bills) Sec. 3102A (Green Bonds)

(a) Initial Capitalization- The Secretary of the Treasury shall issue bonds (in this
section referred to as ‘Green Bonds’) in the amount of $10,000,000,000 on the credit
of the United States to acquire capital stock of the Green Bank(established under
section 9801 of this title), of which not more than $200,000,000 shall be used for
costs that the Green Bank incurs for its first year in order to provide loans, loan
guarantees, debt securitization, insurance, portfolio insurance, and other forms of
financing support or risk management for qualified clean energy projects and
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qualified energy efficiency projects (as such terms are defined under such section).
Stock certificates evidencing ownership in the Green Bank shall be issued by the
Green Bank to the Secretary of the Treasury, to the extent of payments made for the
capital stock of the Green Bank.

149) Sec. 9801. (Green Bank) (c) Definitions- In this section:

(1) CLEAN ENERGY PROJECT- The term ‘clean energy project’” means any electricity
generation, transmission, storage, heating, cooling, industrial process, or manufacturing
project whose primary purpose is the deployment, development, or production of an
energy system or technology that avoids, reduces, or sequesters air pollutants or
anthropogenic greenhouse gases, including the following:

(A) Solar
(B) Wind
(C) Geothermal
(D) Biomass
(E) Hydropower
(F) Ocean
(G) Fuel cell
(H) Advanced battery
(I) Carbon capture and sequestration
(J) Next generation biofuels
(K) Nuclear

150) Sec. 9801. (Green Bank) (c) Definitions- In this section:

(2) QUALIFIED CLEAN ENERGY PROJECT- The term ‘qualified clean energy project’
means a clean energy project that
(A) is carried out domestically within the territorial borders of the United States;

(B) stays current on interest and debt payment obligations;
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(2) Comprehensive Environmental Response, Compensation, and
Liability Act(°]3} ‘CERCLA’)

CERCLA: 19803t w]=oll A AAE WHoz 7]do] SHoAS

oF71%t A5 ofell w3 &P EE HeTsrIde] FHEEA st

(C) pays wages in accordance with subchapter IV of chapter 31 of title 40, United
States Code (commonly referred to as the Davis-Bacon Act);

(D) if for nuclear power, is funded by the Bank only after all other existing Federal
financial support has been expended; and

(E) satisfies any other conditions established by the Bank and published in the Federal
Register.

(3) ENERGY EFFICIENCY PROJECT- The term ‘energy efficiency project’” means any
project, technology, function, or measure that results in the reduction of energy use
required to achieve the same level of service or output prior to the application of
such project, technology, function, or measure, or substantially reduces greenhouse
gas emissions relative to emissions that would have occurred prior to the application
of such project, technology, function, or measure.

151) Green Bank Act (Bills) Sec. 9801 (d) (Green Bank)

(1) ESTABLISHMENT OF CORPORATION- There is established a corporation to be
known as the Green Bank that shall be wholly owned by the United States.

(2) INDEPENDENT CORPORATION- The Bank shall be an independent corporation.
Neither the Bank nor any of its functions, powers, or duties shall be transferred to
or consolidated with any other department, agency, or corporation of the Government
unless the Congress provides otherwise.

152) Green Bank Act (Bills) Sec. 3102A (Green Bonds)
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153) David M. Bearden, Comprehensive Environmental Response, Compensation, and

Liability Act: A ummary of Superfund Cleanup Authorities and Related Provisions of

the Act, Congressional Research Service, June 14, 2012.
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166) Frba], ko] =i, 745717 =

167) Russell Sparks, Socially responsible Investment, John Willy & Sons, LDT, 2002, at
58-59.

168) Elizabeth Glass Geitman and Andrew E. Skroback, Environmental Activism And
The Ethical Investor, 22 J. Corp. L. 465 (1997) (wherein the observation was made that
“voluntary disclosure is increasing because it allows corporations to tap into powerful
public sentiment. Shareholder concerns for the environment have also increasingly
influenced corporate boards through investors' use of shareholder proposals.”) See NRDC

93



A3 71Fsket 58 2443t

19923 49 28l CERES ©JAFs|of| <]dl] 7)]7g<to] A A=, 3
A3} 490 = BodyShop?} Timberland Company 5 ©] 52|38}, 1
& Sun Company®} #Zo] 29 CERES @ E£EZ H|F3F 500709 A
71900l ®th169) CERES ¥ EE Az wgtEa glon, AL3] %o
2 Ale IAEY dus A8 EvistE e o E AFEH
Atk AlEAE=e} FAAELS AP Al CERES #XE9 F3AE0]

2 @ 4 9o

(il

v. SEC, 389 F. Supp. 689 (D. D.C. 1974). Compare Levine v. NL Indus., 926 F.2d

199 (2d Cir. 1991) (involving litigation for environmental disclosure by a shareholder

against a public company).

169) “The Body Shop, Timberland Sign CERES Principles,” 4 BATE (May 1993).
170) The Principles are:

1. Protection of the Biosphere
We will reduce and make continual progress toward eliminating the release of any
substance that may cause environmental damage to the air, water, or the earth or its
inhabitants. We will safeguard all habitats affected by our operations and will protect
open spaces and wilderness, while preserving biodiversity.

2. Sustainable Use of Natural Resources
We will make sustainable use of renewable natural resources, such as water, soils and
forests. We will conserve nonrenewable natural resources through efficient use and
careful planning.

3. Reduction and Disposal of Wastes
We will reduce and, where possible, eliminate waste through source reduction and
recycling. All waste will be handled and disposed of through safe and responsible
methods.

4. Energy Conservation
We will conserve energy and improve the energy efficiency of our internal operations
and of the goods and services we sell. We will make every effort to use
environmentally safe and sustainable energy sources.

5. Risk Reduction
We will strive to minimize the environmental, health and safety risks to our employees
and the communities in which we operate through safe technologies, facilities and
operating procedures, and by being prepared for emergencies.

6. Safe Products and Services
We will reduce and, where possible, eliminate the use, manufacturing or sale of
products and services that cause environmental damage or health or safety hazards.
We will inform our customers of the environmental impacts of our products or
services and try to correct unsafe use.
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7. Environmental Restoration
We will promptly and responsibly correct conditions we have caused that endanger
health, safety or the environment. To the extent feasible, we will redress injuries we
have caused to persons or damage we have caused to the environment and will
restore the environment.

8. Informing the Public
We will inform in a timely manner everyone who may be affected by conditions
caused by our company that might endanger health, safety or the environment. We
will regularly seek advice and counsel through dialogue with persons in communities
near our facilities. We will not take any action against employees for reporting
dangerous incidents or conditions to management or to appropriate authorities.

9. Management Commitment
We will implement these Principles and sustain a process that ensures that the
Board of Directors and Chief Executive Officer are responsible for environmental
policy. In selecting our Board of Directors, we will consider demonstrated
environmental commitment as a factor.

10. Audits and Reports
We will conduct an annual self-evaluation of our progress in implementing these
Principles. We will support the timely creation of generally accepted environmental
audit procedures. We will annually complete the CERES Report, which will be made
available to the public.

171) 233, AP A A FAHSR)SE 7| B FAA ] & vl WAY A13A 25 (533
%), 2006, 472-472"H =
172) g, ¢ke] =2, 4731 =
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) Public Law
Year Title of Statute
Number
1980 Comprehensive Environmental Response, Compen- | P.L. 96-510
sation, and Liability Act of 1980
1986 Superfund Amendments and Reauthorization Act of | P.L. 99-499
1986
1990 Omnibus Budget Reconciliation Act of 1990 P.L. 101-508,
Title VI, § 6301,
Title X1,
Subtitle B, Part
IV, § 11231
1992 Community Environmental Response Facilitation Act | P.L. 102-426
1996 Asset Conservation, Lender Liability, and Deposit | P.L. 104-208,
Insurance Division A, Title
II, Subtitle E
1996 Protection Act PL. 104-201, §
334
1999 National Defense Authorization Act for Fiscal Year | P.L. 106-113,
1997 Appendix I, Title
Superfund Recycling Equity Act VI
2002 Small Business Liability Relief and Brownfields | P.L. 107-118
Revitalization Act
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