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Abstract

I . Background and objectives

[ ] The purpose of this paper is to comparative law research and
analyze of taxation issues in emission trading scheme and the

legal nature of emission allowance.

O Researching and analyzing the direct, indirect issues of rising in

the emission trading scheme.

O Researching and analyzing the VAT taxation issues of emission
allowance at allocation, transaction stage and reviewing the corporation
taxation issues of participating entity in emission trading scheme

and drawing policy implications.

O Analyzing the legal nature of emission allowance in order to develop
logic of taxation issues in emission trading scheme by means of

comparative law study.

[ ] The main purpose of this paper is to research and analyze the
legislative strategic position of leading country in emission

trading scheme.



II. Main Contents

[]

[]

The study of the legal nature of emission allowance is to

develop logic the tax treatment of emission right.

Researching the background and development of market-based environ-
mental regulatory policy and analyzing the characteristic of that

policy.

Reviewing the creating scarcity of the environmental policy and

researching the problem of property in environment goods.

Researching the notion and kind of emission trading scheme and

note of that policy.

Researching and analyzing the definition provision of the kyoto
protocol, EU emission trading scheme directive, and EU member

state.

Researching and analyzing the definition provision of U.S. Acid

Rain Program SOx emission allowance and critical article.

Reasoning the legal nature of emission allowance through comparative

law methodology and studying the tax treatment of emission allowance.

Researching and analyzing the VAT taxation issues of emission

trading scheme and studying the policy alternative.

O Analyzing the development and main contents of EU VAT directive.



O Researching the VAT tax treatment of emission allowance at EU
level in emission allowance allocating, transacting, and whether the

emission allowance is goods or not at EU VAT directive.

O Researching and analyzing the concept of VAT carousel fraud by
means of emission allowance and the response of that at EU,

member state level.

O Drawing the policy implication of VAT tax treatment in emission
trading scheme by summarizing taxation method in leading state
and suggesting the policy alternative that includes VAT taxation

strategy of carousel fraud at current VAT legislation.

[ ] Researching and analyzing the corporation tax issues of emission
trading scheme and research the tax treatment of emission allowanc

in current corporation tax legislation.

O Researching and analyzing the tax treatment of emission allowance
in inclusion timing of corporation income at grand-fathering allocation,
auctioning, transactions, offset credit and the expense of requiring

emission allowances.

O Researching and analyzing the EU member state’s taxation position
of above issues and through the comparative law study

methodology drawing the corporation taxation policy implication.

O Drawing the corporation taxation policy implication by means of
analyzing the Joint Committee on Taxation’ review paper on the

ETS and tax implication discussions.



IlT. Expected Effect

[ ] Suggesting taxation policy strategy implication of the emission
allowances in rising the emission trading scheme by means of
researching and analyzing the legislation and tax practice of
leading country and therefore providing the tax authorities
with the tax treatment of emission allowances in implementing

emission trading scheme.

[ ] Analyzing the legal nature of emission allowances in current
emission trading scheme act and recognizing the that notion
by the viewpoint of tax law and using this paper as the

reference material in implementing emission trading scheme.

» Key Word : emission trading scheme, the legal nature of emission
allowance, VAT taxation issues of emission allowance,
VAT carousel fraud, corporate taxation issues of

emission allowance, EU VAT directive
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58) Markus W. Gehring and Charlotte Streck, Emissions Trading: Lessons From SO2 and

NO Emissions Allowance and Credit Systems Legal Nature, Title, Transfer, and Taxation
of Emission Allowances and Credit, E.L.R. New&Analysis, 10219, p.10220 (2005).

59) Theodore Panayoton, Economic Instruments for Environmental Management and Sustaina

ble Development 27, United Nations Environment Program 1994.
60) Markus W. Gehring and Charlotte Streck, Emissions Trading: Lessons From SO2 and

NO Emissions Allowance and Credit Systems Legal Nature, Title, Transfer, and Taxation
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of Emission Allowances and Credit, E.L.R. New&Analysis, 10219, p.10220(2005).

61) Matthieu Wemaere, Charlotte Streck and Thiago Chagas, Legal Ownership and Nature
of Kyoto Units and EU Allowances in Legal Aspect of Carbon Trading 35, p38 (David
Freeston and Charlotte Streck eds., OUP, 2009).

62) Tietenberg, T., M. Grubb, A. Michaelowa, B. Swift and Z. X. Zhang, International Rules
for Greenhouse Gas Emissions Trading: Defining the Principles, Modalities, Rules and
Guidelines for Verification, Reporting and Accountability, UNCTAD/GDS/GFSB/Misc.6,
Geneva: United Nations Conference on Trade and Development(UNCTAD)(1999).
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ERUs®| 47HA] E77F dthed o2k ol 7Hsdh 49 ¢
Ao =E 7R e, 252 Decision 2/CP.3olA A28k x| G-1t3}

AAY e Aets wpEeoR AgEAY B RGN A5kl
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63) 71X W= 7IEdd B AT AdA FAol obd FTEAZ wi=d A
As Zdz gto] =&3 Ao

64) Decision 2/CMP.1, para 6.

65) AT-&st FA = A 5(GWP)

A2 sk A

=2 7}22(Greenh G
2 7h23(Greenhouse Gas) (Global warming Potential, GWP)

CO2(Carbon dioxide) 1
CH4(Methane) 21
N20(Nitrous Oxide) 310
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HFCs(Hyddrofluorocarbons) 140-11,700
PFCs(Perfluorocarbon) 6,500-9,200
SF6(Sulphur hexafluoride) 23,900

66) Decisions 9/CMP.2, 3/CMP.1 and 11/CMP.1 of COP/MOP 1.

67) Rutger de Witt Wijnen, Emissions Trading under Article 17 of the Kyoto Protocol in
Legal Aspects of Implementing the Kyoto Protocol Mechanisms: Making Kyoto Work
403, p.404 (David Freestone& Charlotte Streck eds. 2005).
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“ Acknowledging that change in the Earth’s climate and its adverse effects are a common

al7

68) <

the responsibility to ensure that

concern of humankind,...Recalling also that States have,..

activities within their jurisdiction or control do not cause damage to the environment of

other States or of areas beyond the limits of national jurisdiction,...”
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UNFCCC Preamble available at <http://www.un-documents.net/unfccc.htm>

69) Matthieu Wemaere, “Legal Nature of Kyoto Units”, The Kyoto Protocol and Beyond
A Legal Perspective, available at <http:www.unisi.it/dipec/ELT/kyto/Wemaere.ppt>

70) Decision 2/CMP.1 Principles, nature and scope of the mechanisms pursuant to Articles
6, 12 and 17 of the Kyoto Protocol, preamble; draft Decision-/CMP.1(Mechanism),
“ Further recognizing that the Kyoto Protocol has not created or bestowed any right, title
or entitlement to emissions of any kind on Parties included in Annex I,”
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2. EU ETS% vi&H9 HAAHA A
(1) =3 7t<} wl=3 &5 &A

EU ETSOIAE 227124 w&8 719 w8 88738 FRsla Q)
= HE agsfoF 3= Zo] EU ETSAA 7F4 03 FAlo|t) =,

EU ETSOIA Azl 7bsdt g a7k mEs 7zt ohel 247t

71) Matthieu Wemaere, Charlotte Streck and Thiago Chagas, Legal Ownership and Nature
of Kyoto Units and EU Allowances in Legal Aspect of Carbon Trading 35, p45
(David Freeston and Charlotte Streck eds. OUP, 2009).

72) Matthieu Wemaere, “Legal Nature of Kyoto Units”, The Kyoto Protocol and Beyond
A Legal Perspective, available at <http:www.unisi.it/dipec/ELT/kyto/Wemaere.ppt>

73) EU ETS W& olAd A 7hsdh tido=A ajE &2 o]il EU ETS
THAAMEZ o]2f7t BojE AMEStaL Jtk= AolA olstellM = EUS A5 wWiEd
o] obd wiEs &Folet FHS ARG
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= AH|Eo] EU ETS9 H&5A 1oA AF3 EAHE dFES 3519

EU ETSOlA A3 2471~5 wiE&d 4 A& 7P E 9u|dr) =,
EU ETSOIA =47k~ &3 71E W] &2 AY|&2  EU ETS¢9 &
ST du3 5A4T 55 3T 7 fle solvk o3t
HjE3] 7= EU 3]d=re] #Agk & 7|do] 7 AujEolA =47}
25 =T T de A s Tt AAPAEA AFHA -G
& 7folt}h. webA] ol AL o] TheslA| ¥thS) ¥R = EU ETSO
A AAR o] HE = A2 HiEs] 8oL o]Zlo] HlE EUAsE 9| gh
th v ket m =8 A4 5AS (hEfe] B2 APk oy
o .

<o o W stel W EE o] 1

= 7h 2 vl = 8] 7H(permits) A 712 1) =51 8- % (allowances)
FaA QA o] Al 3] =rel ofsf 2y
i = 7F 5 (monitoring) R X319 57} ltond] oAt} EL A S v & 4=
ik -
- =

Bof of et 8}%151}1?—7} ol 5 o] ol
o] %l 75 sh4] St o] 7hg sk

olggt wjE3 7t} wiEd & Aol S <lgitiH, A EU
ETSOl A A= ghae wj&Es] & 5Fo)ar welbA EU ETSOlA HAA

74) EU ETS Directive 2003/87/EC), Article 4 Greenhouse gas emissions permits

75) GHIRAAME 7P dubA o g ol 7hsalAl %k “LICENSE a right granted
which gives one permission to do something which he could not legally do absent such
permission.....Because a license represents only a personal right, it is generally not
assignable.”,p296, Baron’s Law Dictionary 5th Edition(2003).
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EU ETS Directive(Directive 2003/87/EC), Article 3(a)T 3-8 (Allowance)’

< otz 2ol Aefstar 9l
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76) EU ETS Directive 2003/87/EC), Article 3(a) Definitions

For the purposes of this Directive the following definitions shall apply:

(a) “allowance” means an allowance to emit one tonne of carbon dioxide equivalent
during a specified period, which shall be valid only for the purposes of meeting the
requirements of this Directive and shall be transferable in accordance with the

provisions of this Directive;
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77)  Matthieu Wemaere, Charlotte Streck and Thiago Chagas, Legal Ownership and
Nature of Kyoto Units and EU Allowances in Legal Aspect of Carbon Trading 35,
p49 (David Freeston and Charlotte Streck eds., OUP, 2009); Markus Pohlmann, The
European Union Emissions Trading Scheme in Legal Aspect of Carbon Trading 337,
p.350 FN 61, (David Freeston and Charlotte Streck eds., OUP, 2009).

78) Matthieu Wemaere, Charlotte Streck and Thiago Chagas, Legal Ownership and Nature
of Kyoto Units and EU Allowances in Legal Aspect of Carbon Trading 35, p49
(David Freeston and Charlotte Streck eds., OUP, 2009); Markus Pohlmann, The
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80) Preamble 7 of the EU ETS Directive.

European Union Emissions Trading Scheme in Legal Aspect of Carbon Trading 337,
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p350, (David Freeston and Charlotte Streck eds., OUP, 2009).
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81) Markus Pohlmann, The European Union Emissions Trading Scheme in Legal Aspect

of Carbon Trading 337, p352 (David Freeston and Charlotte Streck eds., OUP, 2009).
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83) Markus Pohlmann, The European Union Emissions Trading Scheme in Legal Aspect

of Carbon Trading 337, p350 (David Freeston and Charlotte Streck eds., OUP, 2009).
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authorization to emit sulfur dioxide in accordance with the provisions of this title. Such
provision of law shall be construed to limit the authority of the United States to
55

allowance does not constitute a property right. Nothing in this title or in any other
terminate or limit such authorization. Nothing in this section relating to allowances shall
be construed as affecting the application of, or compliance with, any other provision of

(f) NATURE OF ALLOWANCES.-An allowance allocated under this title is a limited

84) 42 U. S. C. §7651b ()
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this Act to an affected unit or source, including the provisions related to applicable
National Ambient Air Quality Standards and State implementation plans. Nothing in this
section shall be construed as requiring a change of any kind in any State law
regulating electric utility rates and charges or affecting any State law regarding such
State regulation or as limiting State regulation (including any prudency review) under
such a State law. Nothing in this section shall be construed as modifying the Federal
Power Act or as affecting the authority of the Federal Energy Regulatory Commission
under that Act. Nothing in this title shall be construed to interfere with or impair any
program for competitive bidding for power supply in a State in which such program is
established. Allowances, once allocated to a person by the Administrator, may be
received, held, and temporarily or permanently transferred in accordance with this title
and the regulations of the Administrator without regard to whether or not a permit is in
effect under title V or section 408 with respect to the unit for which such allowance

was originally allocated and recorded.
85) GUIDO CALABRESE, A Common Law for the Age of Statutes(1982).
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86) Daniel H. Cole, “Clearing the Air: Four Propositions About Property Rights and
Environmental Protection”, 10 Duke Envtl. L.&Pol’y F. 103, p.114(1999).

87) Robert W Hahn and Gordon L Hester, “Where Did All Market Go? An Analysis of
EPA’s Emissions Trading Program”, 6 Yale J on Reg 109, ppl142-3 (1989).

88) Jeffery M. Hirsch, Emissions Allowance Trading Under the Clean Air Act: A Model
for Future Environmental Regulations?, 7 N.Y.U. ENVTL. L.J. 352, p.354(1999).

89) o]t ARE2 7} FH<to|i= Tahoe-Sierra Preservation Council, Inc. v. Tahoe
Reg'l Planning Agency, 216 F.3d 764, 780, 30 ELR 20638(9th Cir. 2000)°] 4] &<1%]
Aot L FAH 789 272 Penn Cent. Transp. Co. v New York City, 438
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T RS 9% FAE iEdEs AREE S e Al gk ZolAnk New
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ol tigh Mgt W82 C. Rose, Property and Persuasion, Westview Press (1994),;
E. Chemerinsky, “Expanding the Protections of the Taking Clause”, 2001 SUP. CT.
REV. 70; Palazzolo: Regulatory Takings Decisions and Their Implications for the
Future of Environmental Regulation, TUL. ENVTL. L.J., Summer 2002.= .2}

90) Markus W. Gehring and Charlotte Streck, Emissions Trading: Lessons From SO2 and
NO Emissions Allowance and Credit Systems Legal Nature, Title, Transfer, and Taxation
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157) First Council Directive 67/227/EEC of 11 April 1967 on the harmonisation of legisla
tion of Member States concerning turnover taxes, OJ 71, 14.4.1967, p. 1301 - 1303[herein
after Directive 67/227/EEC]

158) Directive 67/227/EEC, Article 1 Member States shall replace their present system of
turnover taxes by the common system of value added tax defined in Article 2. In each
Member State the legislation to effect this replacement shall be enacted as rapidly as
possible, so that it can enter into force on a date to be fixed by the Member State in
the light of the conjunctural situation ; this date shall not be later than 1 January 1970.

159) Directive 67/227/EEC, Article 2 The principle of the common system of value added
tax involves the application to goods and services of a general tax on consumption
exactly proportional to the price of the goods and services, whatever the number of
transactions which take place in the production and distribution process before the stage
at which tax is charged. On each transaction, value added tax, calculated on the price
of the goods or services at the rate applicable to such goods or services, shall be
chargeable after deduction of the amount of value added tax borne directly by the
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various cost components.

160) Second Council Directive 67/228/EEC of 11 April 1967 on the harmonisation of
legislation of Member States concerning turnover taxes - Structure and procedures for
application of the common system of value added tax, OJ 71, 14.4.1967, p. 1303 - 1312

161) Sixth Council Directive 77/388/EEC of 17 May 1977 on the harmonization of the
laws of the Member States relating to turnover taxes-Common system of value added
tax: uniform basis of assessment[hereinafter Council Directive 77/388/EEC]

162) WE5, “HFAAGE FATFA A A B AT, ps3, T AATL, 2002;
ol ¥, “BC & FI7I7HAAIHA el x3, pl17, ZA8==F A6, 1990.

87



A3 wEd Aot FA7EAA A A

& TPl PANAAEAL ol EAZ Aobr Bl APE A

2. RATA A AN T

(1) BU /b4 A9 48 w9ish )&

2
(@)
2
X
N
ﬁ_l
N
ﬁ_l
ﬁ
)
M\
D
o
x
N
o
N
X
ﬁ;
=
lo
ofo
i
Ho
ﬂllﬂl
=
o
I
o

)
=

ot
o
i
2
ol
2
=
o
)
ofo
12
o
o
|l
o
24
ot
it}
k]
=
o
1o
4»

g

OgE

= 2 A

49 AA BB BYHoE FPsh H2A 1 B9 BHo
Aspohs Foeivh EF Az AFlAE FY L HABTH A
PHEFL LT S FESHE FEI ANA 2 AdAEY BE
FEol AAH BEL TARGL FAAL drhieh LT SYH
o7 wolo] onE IGAke] % wEQ EE slg =R
2 1§F AYon (FEE ngF 1 BAS FHsHE WA
TEH W AgEE A9 At ek web] Sy

163) Council Directive 77/388/EEC, TITLE II SCOPE Article 2 The following shall be
subject to value added tax: 1. the supply of goods or services effected for consideration
within the territory of the country by a taxable person acting as such; 2. the
importation of goods

164) Council Directive 77/388/EEC, TITLE IV TAXABLE PERSONS Article 4

1. “Taxable person” shall mean any person who independently carries out in any place
any economic activity specified in paragraph 2, whatever the purpose or results of that
activity.
2. The economic activities referred to in paragraph 1 shall comprise all activities of
producers, traders and persons supplying services including mining and agricultural activities
and activities of the professions. The exploitation of tangible or intangible property for the
purpose of obtaining income therefrom on a continuing basis shall also be considered an
economic activity.

165)Council Directive 77/388/EEC, TITLE IV TAXABLE PERSONS Article 4
4. The use of the word “independently” in paragraph 1 shall exclude employed and
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other persons from the tax in so far as they are bound to an employer by a contract of
employment or by any other legal ties creating the relationship of employer and
employee as regards working conditions, remuneration and the employer’s liability.

166) Council Directive 77/388/EEC, TITLE IV TAXABLE PERSONS Article 4 5. States,
regional and local government authorities and other bodies governed by public law shall
not be considered taxable persons in respect of the activities or transactions in which
they engage as public authorities, even where they collect dues, fees, contributions or
payments in connection with these activities or transactions.

167) Council Directive 77/388/EEC, TITLE IV TAXABLE PERSONS Article 4 5. However,
when they engage in such activities or transactions, they shall be considered taxable
persons in respect of these activities or transactions where treatment as non-taxable persons
would lead to significant distortions of competition.

168) Council Directive 77/388/EEC, TITLE IV TAXABLE PERSONS Article 4 5. In any
case, these bodies shall be considered taxable persons in relation to the activities listed
in Annex D, provided they are not carried out on such a small scale as to be
negligible. Member States may consider activities of these bodies which are exempt
under Article 13 or 28 as activities which they engage in as public authorities.
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169) M.J. Mace, “The Legal Nature of Emission Reductions and EU Allowances: Issues
Addressed in an International Workshop”, p123, JEEPL 2/2005; Overview Report: Legal
Frameworks for Emissions Trading in the European Union, pp9-13, 2005.

170) Directive 2003/87/EC Article 18 Competent authority

Member States shall make the appropriate administrative arrangements, including the
designation of the appropriate competent authority or authorities, for the implementation
of the rules of this Directive.

171) M.J. Mace, “The Legal Nature of Emission Reductions and EU Allowances: Issues
Addressed in an International Workshop”, p131, JEEPL 2/2005; Overview Report: Legal

90



Al 14 EU ETSOlA wj & F7p7kA Al A A

4% A

_

A BRIl BAEE A9E § = ASRA Hz9
WZ5] 4 Bl Zvl(Auctioning)¥)e AS-olch. Hzel wEal e
o] AuEE Foo A F A A9E Grold Azl
Hed, R AARE FA40] AHE A4k 5Tl

AR A TAE el g HE Agola F WA

wahe FHABANE Tkt AYANEA Fo] FTIBORA
nEH A YL 9 Fhos Ao TTUAY S ¥
WOl RS WE wAY AAE S A9 obd AP AuE W
= 29

SHAIRE EU ETSel elsto] ddd @7 3= 7w 344 7ae
= Agye] 244 oM gEdAdd dddEva = ¢ i F
Alell 7154 SRS &8 &8s E ETS il &9 =
wlskE 94 AghS AL SRR @A P9E ok FAll wl
=98%F €9 R Sl AV vlEsFe] ARttt ws &
Hog shz ZlojBR o] 44 wWel 9 sdHva & slojt

Frameworks for Emissions Trading in the European Union, p8, 2005.

172) W57, “FH A F7PEAAEAC 83 A5, ppl04-105, =1 A1 A4, 2002;
Overview Report: Legal Frameworks for Emissions Trading in the European Union, p8,
2005.
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173) Overview Report: Legal Frameworks for Emissions Trading in the European Union,
p9, 2005.

174) Marleasing S.A. v. La Comercial Internascional de Alimentaccion S.A.(Case C-106/89
)[1990] E.C.R. 1-4135.

175) The Greenhouse Gas Emissions Trading Scheme(Approved National Allocation Plan)
Regulation 2005 no. 1387.

176) Karl Upston-Hooper, ‘United Kingdom Questionnaire Response’ p.53 in Overview Report;
Legal Frameworks for Emissions Trading in the European Union(2006).

92



Al 14 EU ETSOlA wj & F7p7kA Al A A

VAT7} F-35A] ethd v A2 A o] 55-4ake] 123t A
= T AAEY df5S o7& Zlolgk o] e Flolgtar
gt effiufebd o] &l st &
A e wujek A oE tiAlA] vl
1 17.5%°] 7FAAFol7E EA)817] W&ol
Accountants in England and Wales v. Commissioners of Customs and Excise
case°l| 4] House of Lords®] 723t Adjol] H]Fo] £ uw 123 FHuj
=°] TeEAY vHFAASE ALY vE AAEHS IAEATL
JHE TheAde itk gk

shid, Hdo] 5ol Aext FIPEX|AlE= 2 1JH*”ﬂ‘:”(Turnover Tax
Act, UStG)o. 2 AU &9 A1z 18 ma2d o dMHe =
ALt ol A= AAAZE Tl A Fdow 1o Abgd el |
9 Wl Al Astaolyt ZIEke] F4el AEHar X Al2E
18-l A A}{d AH(entrepreneur, Unternehmer)®F 434 - 2|34 &5 T+
e ASH gdes SHHR st FEA GOt Uk A6
A FIWRA AR O Aax 532 v A A2z 33 o m ASE =
O & 232 3HY &S e HASS 24 HAAMHAA ot
€ = 1 AFAARE "opaar gf A
ATFI78) = o] 749 A3 % (Federal Environment Agency)oll U+
=AW EH A 7] (the German Emission Trading Authority)”} W& 3]-&
&

of 27 RIS FFetn Ak APARIIF AN 222 APAY

SFI= FIPHAIA A&

T}, 2121} Institute of Chartered

Far

0%
Q,
a2
N
s
ull
il
2
021:'
offl
ol
ol
Ir
i
o
=2
2
1:1
Olt

(explanatory decree)ol| A &R1glo] FHxo WEs] &% T2 AR
o AHA AL dF-E Pt Ao %

sl YPAPS FATC}179) Lo

177) Karl Upston-Hooper, ‘United Kingdom Questionnaire Response’ p.54 in Overview
Report; Legal Frameworks for Emissions Trading in the European Union(2006).

178) Michael Mehling, ‘Germany Questionnaire Response’ p.139 in Overview Report; Legal
Frameworks for Emissions Trading in the European Union(20006).
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179) Federal Ministry of Finance, policy note of 2 February 2005, IV A5-S 7100-16/05,
in BStBL. Part 1 (2005), p.494, annot.2.

180) Michael Mehling, ‘Germany Questionnaire Response’ p.140 in Overview Report;
Legal Frameworks for Emissions Trading in the European Union(2006)

181) Council Directive 77/388/EEC, TITLE V TAXABLE TRANSACTIONS Article 5 Supply
of goods
1. “Supply of goods” shall mean the transfer of the right to dispose of tangible
property as owner.
2. Electric current, gas, heat, refrigeration and the like shall be considered tangible

property.
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182) Council Directive 77/388/EEC, TITLE V TAXABLE TRANSACTIONS Article 6
Supply of services
1. “Supply of services” shall mean any transaction which does not constitute a supply
of goods within the meaning of Article 5.

183) Karl Upston-Hooper, ‘United Kingdom Questionnaire Response’ p.54 in Overview
Report; Legal Frameworks for Emissions Trading in the European Union(2006).

184) Michael Mehling, ‘Germany Questionnaire Response’ p.141 in Overview Report; Legal
Frameworks for Emissions Trading in the European Union(2006)
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185) M.J. Mace, “The Legal Nature of Emission Reductions and EU Allowances: Issues
Addressed in an International Workshop”, p131, JEEPL 2/2005; Overview Report: Legal

Frameworks for Emissions Trading in the European Union, p8, 2005.
186) Document TAXUD/1625/04 Rev. 1-Working Paper n°443 Rev.1
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187) Directive 77/388/EEC Article 9 Supply of services
1. The place where a service is supplied shall be deemed to be the place where the
supplier has established his business or has a fixed establishment from which the service
is supplied or, in the absence of such a place of business or fixed establishment, the
place where he has his permanent address or usually resides.

188) Directive 77/388/EEC Article 9 (e) the place where the following services are
supplied when performed for customers established outside the Community or for taxable
persons established in the Community but not in the same country as the supplier, shall
be the place where the customer has established his business or has a fixed
establishment to which the service is supplied or, in the absence of such a place, the
place where he has his permanent address or usually resides:

- transfers and assignments of copyrights, patents, licences, trade marks and similar rights,

- advertising services,

- services of consultants, engineers, consultancy bureaux, lawyers, accountants and other
similar services, as well as data processing and the supplying of information,

- obligations to refrain from pursuing or exercising, in whole or in part, a business
activity or a right referred to in this point (e),

- banking, financial and insurance transactions including reinsurance, with the exception
of the hire of safes,

- the supply of staff,

- the services of agents who act in the name and for the account of another, when they

97



94

A3 wEd Aot FA7EAA A A

@ mWMm”wﬂ% o w,m. ORI mﬁﬂmZT I w,aumﬁ
) _ T K ; ©
oLﬂwL _ﬂeqﬂlzo mqﬁ%7WuzT‘Mﬂﬂdﬂﬂ\IJ
m”ﬂa‘% mew Mw ol q 5 F mnwm T 2
o — T N I o X . — T T 0
do © 3r - EAC = T ) mw Mm, %m, w o o
]Jl.c LOLN ] —
TGN RTERE T i, T T Y
PoxT PR mT ox _Bwedx
NN e ™ T T R 2K e W E
o«bLzo O i 0 . L o= OF
ci%d. N R N - S T
) s Q0 TEX o N B _ o B X g B W
Mod P T kg Pk R ER g
o W oo R/ S G go BK KO
M‘* N© WX fe A @muvm,moa? o B o
O = o No S ojo =3 o = o ik ,_unr_n# ) o T HO
Px SV L rs EmizEC_TH T
= _mxﬂ To° T Cﬂ N . ,,Wﬂ o) X = S gr X° mﬁ a0
Yoy E o o w2 o g s T
T A * oz o W W oo
,W‘W ook o o T F ooy o Bk B w L
~ =% 2 3 8z om o ® o . de T our Jod mK
Tho 5 LR G T ST R
T EXNedysz T g0 BT 4
Ty W = . © o =5 TR o TN =
e R Tt A T A I S
0| = X B o T ~ o Nfo oo o N L =
" X o8 B ook H oY N o T ogr U KRS
= Juﬁo
RN ISR T ST T e - LR I ST
— —_ —_— . = i
o % m PR g.ﬁum%\w T g & opC = )
e A s ORI C) T
4 of W o2 B R R RO o W s B E S T o

&l

[€)

-l ARA

- <
|

Foll A

S

o] ofi= ol

[€)

Q

51

°©

=
=

F ool ol AA o4l 1A

< Aoltk wjghA of

Bl

A2

| N

0]
98

PN
T

T
-
=

. F=rell A
<5
ERSER

]
A

F(e)7}

[©]

kel
DR

RIS
o«

[e)

Jo] TR

procure for their principal the services referred to in this point (e).

=

190) Overview Report: Legal Frameworks for Emissions Trading in the European Union,
191) Overview Report: Legal Frameworks for Emissions Trading in the European Union,

p10, 2005.
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192) VAT GAPC. 2 &t}

193) Olswang Solicitors-News Tax News-There's something nasty in the greenhouse, 23
March 2010.
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194) Olswang Solicitors-News Tax News-There's something nasty in the greenhouse, 23
March 2010.

195) World Tax Advisor, ‘EU VAT Implications of emissions allowance trading and the
threat of fraud’, 06. 11. 2009.

196) World Tax Advisor, ‘EU VAT Implications of emissions allowance trading and the
threat of fraud’, 06. 11. 2009.
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197) World Tax Advisor, ‘EU VAT Implications of emissions allowance trading and the
threat of fraud’, 06. 11. 2009; Olswang Solicitors-News Tax News-There’s something nasty
in the greenhouse, 23 March 2010; VAT taxation of EUAs, CERs and ERUs trading-state
of play, Emissions-EUETS.com, 26 March 2010.

198) Revenue and Customs Brief 46/096.

199) VAT taxation of EUAs, CERs and ERUs trading-state of play, Emissions-EUETS.com,
26 March 2010.
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200) Olswang Solicitors-News Tax News-There's something nasty in the greenhouse, 23
March 2010.

201) Proposal for a COUNCIL DIRECTIVE amending Directive 2006/112/EC as regards an
optional and temporary application of the reverse charge mechanism in relation to
supplies of certain goods and services susceptible to fraud[hereinafter COUNCIL
DIRECTIVE amending Directive 2006/112/EC]

202) Proposal for a COUNCIL DIRECTIVE amending Directive 2006/112/EC, Article 1
Directive 2006/112/EC is amended as follows:

(1) The following Article 199a is inserted: Article 199a

1. Member States may, until 31 December 2014 and for a minimum period of two
years, introduce and apply a mechanism whereby the VAT due on supplies of the
categories of goods and services listed in Annex VI A is payable by the person to
whom those goods and services are supplied. When choosing which goods and services
shall be subject to that mechanism, Member States are limited to three of the categories
listed in Annex VI A of which a maximum of two must be categories of goods.’
Annex VI A List of goods and services referred to in Article 199a

Part A - - Goods

(1) Mobile telephones, being devices made or adapted for use in connection with a
licensed network and operated on specified frequencies, whether or not they have any
other use;

(2) integrated circuit devices such as microprocessors and central processing units in a
state prior to integration into end user products;

(3) perfume;

(4) precious metals where they are not covered by the special arrangements for
secondhand

goods, works of art, collector's items and antiques pursuant to Articles 311 to 343 or the
special scheme for investment gold pursuant to Articles 344 to 356.

Part B - - Services

Allowances to emit greenhouse gases as defined in Article 3 of Directive 2003/87/EC(¥),
transferable in accordance with Article 12 of that Directive, and other allowance units
that may be used by operators for compliance with the same Directive.
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204) World Tax Advisor, ‘EU VAT Implications of emissions allowance trading and the
threat of fraud’, 06. 11. 2009; Olswang Solicitors-News Tax News-There’s something nasty
in the greenhouse, 23 March 2010; VAT taxation of EUAs, CERs and ERUs trading-state
of play, Emissions-EUETS.com, 26 March 2010; EU Amendment Directive VALUE
ADDED TAX --REVERSE CHARGE MECHANISM, p.4, The Centrum fiir Europdische
Politik (CEP), 07,12, 2009.

205) COUNCIL DIRECTIVE 2010/23/EU of 16 March 2010 amending Directive 2006/112/EC
on the common system of value added tax, as regards an optional and temporary application
of the reverse charge mechanism in relation to supplies of certain services susceptible to
fraud[hereinafter COUNCIL DIRECTIVE 2010/23/EU]

206) COUNCIL DIRECTIVE 2010/23/EU Article 1 In Directive 2006/112/EC the following
Article shall be inserted: ‘Article 199a
1. Member States may, until 30 June 2015 and for a minimum period of two years,
provide that the person liable for payment of VAT is the taxable person to whom any of
the following supplies are made: (a) the transfer of allowances to emit greenhouse gases
as defined in Article 3 of Directive 2003/87/EC of the European Parliament and of the
Council of 13 October 2003 establishing a scheme for greenhouse gas emission allowance
trading within the Community (*), transferable in accordance with Article 12 of that
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Directive; (b) the transfer of other units that may be used by operators for compliance
with the same Directive.
4. Each Member State that has detected, as from the entry into force of this Article, a
shift in trends of fraudulent activities in its territory in relation to the services listed in
paragraph 1, shall submit a report to the Commission in that respect no later than 30
June 2014.

207) VAT taxation of EUAs, CERs and ERUs trading-state of play, Emissions-EUETS.com,
26 March 2010;
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241)Larry B. Parker& Donald W. Kiefer, “Implementing SO2 Allowance Trading: Implications
of Transaction Costs and Taxes”, Congressional Research Service Rep., Mar. 12, 1993.
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242) 1992-2 C.B. 503. See Q & A 2.
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244) 1992-1 C.B. 15.
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5ol AZEA7]aL Qlt} See, Commissioner v. Glenshaw Glass Co., 348 U.S. 426(1955)
246) K Russell LaMotte, David M Williamson and Lauren A Hopkins, “Emissions Trading
in the US: Legal Issues”, p.400, Leagal Aspect of Carbon Trading, David Freeston and
Charlotte Streck(eds.), OUP, 2009; Larry B. Parker& Donald W. Kiefer, “Implementing
SO2 Allowance Trading: Implications of Transaction Costs and Taxes”, Congressional
Research Service Rep., Mar. 12, 1993; Markus W. Gehring and Charlotte Streck,
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E.L.R. New&Analysis, (2005).

247) Joint Committee on Taxation, “Climate Change Legislation: Tax Considerations”, p9,
(JCX-29-09), June 12, 2009.

248) Matthew P. Haskins, “Tax Issues Relating to Trading In Carbon Emissions Rights”,
p387, TAX NOTES, January 19, 2009.

249) Larry B. Parker& Donald W. Kiefer, “Implementing SO2 Allowance Trading: Implications
of Transaction Costs and Taxes”, Congressional Research Service Rep., Mar. 12, 1993.
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255) K Russell LaMotte, David M Williamson and Lauren A Hopkins, “Emissions Trading
in the US: Legal Issues”, p401, Leagal Aspect of Carbon Trading, David Freeston and
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