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Abstract

I . Background and Purpose

[ ] Background and purpose of this study

O TFair Transactions in Subcontracting Act, and "Framework Act on
the Construction Industry, stipulates the obligation of the
performance guarantee by the sub-contractee and the payment
guarantee by the contractor, which is still insufficient for the

protection of the sub-contractee.

O In this paper, I would like to review the meaning and history of
the payment guarantee in the sub-contract, and study its

improvement by examining the related legislations.

II. Main Contents

[ ] Review of the amendment of the law on the sub-contract in

2013 year

O Tighten up the regulation on the exemption ground of payment

guarantee

O Obligation of paying the surety by the guarantee company



[ ] The scope of the obligation to pay the price of contract

O The institution of the payment guarantee should be applied to all
kinds of entrustment in the fields of manufacture, repair, service

and construction.

O The necessity of reviewing the standards to select the category,
type of business with considering the side effects of extending the

scope of the payment obligation to all kinds of subcontracts.

[ ] The issues relating to the exemption of payment guarantee

O According to the "Fair Transactions in Subcontracting Act,, the
contractor should guarantee the certain amount of payment to the
subcontractee and the subcontractee should guarantee the
performance of the contract in the construction subcontract as a

fundamental rule.

O Exceptionally, the obligation of contractor to guarantee the payment
may not be issued to the subcontractee by admitting that the
guarantee is neither necessary nor appropriate according to the

financial state of contractor or the size of construction entrustment.
O Conflicting requests by contractor and subcontractee

- Subcontractees request the strengthening of the payment guarantee

standard of contractors.

- Contractors demand the deregulation due to the unnecessary costs

and unrealistic standards to exempt the payment obligation.



[ ] Securing the institutional efficiency of the payment guarantee

O The contractor does not a little issue the payment guarantee
documents by exploiting his superior position, so that the damage

of subcontractee could be worsen in case of insolvency.

O Even if the payment guarantee documents are issued to the
subcotractees, the causes of payment guarantee are so narrow that
the subcontractees might not be guaranteed in case of insolvent

risks.

IlI. Improvements and Expected Effects

[ ] Enlarge the scope of the obligation to pay the price of

contract

O In the boundaries of not impeding the autonomy and competent
conditions of free market, the scope of payment guarantee should
be extended to all kinds of subcontracts in relation to the

manufacture, repair, service and construction.

O It 1s needed to remodel the institution of payment guarantee
individually by selecting the special and concrete types of
subcontracts in terms of the necessity to aplly the institution of
payment guarantee to subcontactee in the manufacture, repair and

service entrustment.



[] Re-examine the exemption scope of payment guarantee

obligation

O There is a big confusion in applying the regulations between the
revised "Notification on the Exemption of Payment Guarantee in
the Construction Subcontract; which is suggested by the Fair
Trade Commission (FTC) in 2013, and the "Enforcement
Regulation of the Framework Act on the Construction Industry,
which is pre-announced for legislation by the Ministry of Land,
Infrastructure and Transport (MITF) on the 1. August, 2013.

O The political measure should be more sophisticatedly planned to
diminish the burden of the contractor by considering the other

available criterion besides the credit rating on the corporate bond.
[ ] Securing the institutional efficiency of the payment guarantee

O Strengthening the monitoring supervising system of government on

the guarantee organizations.

O The applying for the restructuring programme should be the cause
of the fulfill the guarantee payment obligation in case of

insolvency of contractor.

- In the past, the suspension of current deposit transaction(checking
account) and bankruptcy are the only two causes of payment

guarantee obligation.

- Now, the admittance of recovery program by jury, cancellation of

registration on the general construction contractor, the closing of



business or its equivalent causes of insolvency are considered as

the cause of the fulfill the guarantee payment obligation.

- The Work-out programme on the "Corporate Restructuring
Promotion Act; which 1s law with expiration date may be also

applied correspondingly.

» Key Words : Subcontract, The obligation to guarantee the payment,
Contractor,  Subcontractee, the  entrustment  of

construction
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