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Abstract

This thesis discusses the recent efforts to reform telecommunication
regulations; in particular, classification of business entities in telecommuni-
cation industry. The classification of businesses has been derived for
governments to control the telecommunication world. Since 1990’s, the
U.S. has relieved the legal entry barrier, such as license or certifications,
for telecommunication companies. Regardless their business areas, the
tele- communication firms or Cable TV companies can enter into their
business in varied business areas. Because of regulation reformations,
technology has been advanced vigorously.

Germany and Japan also have followed the precedent of the U.S.
telecommunication law. They abolished the classification of businesses in
their telecommunication industry, which strictly divided business entities
into class 1 or class 2 by their ownership of telecommunication facilities.
Consequently, they have eliminated the legal entry barriers by government
agencies’ license system. Their measures have been required to advance
and incentivise innovators in telecommunication industry.

Considering the reformation of telecommunication laws in the U.S.,
Gemany, and Japan, Korean telecommunication law needs to follow the
innovative measures. Particularly, it is necessary to renovate a dividing
system for business entities in the telecommunication industry. The most
conspicuous characteristic of the telecommunication industry in 21st
century is the °‘digital convergence’. With respect to the new trend, a

new system relieving unnecessary entry barriers is required.



% Keywords : Deregulation of Telecommunication, Entry barrier in
Telecommunication, Classification of Telecommunication
businesses, Telecommunication Law, Ex ante Regulation

of Telecommunication
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A1A A AH s TR ] Al

M1E T MEA "] B

n= S FAle] A= ARE At os 5% A HE A A
Hol et 8o WA flo] AREAE dEld RS ddste A
= YmgtD 1996 HU TANY 32 FAA L o AE, &
g, oA, & o Fudd o HH HAEe 7i=A HAHES on
ghhar grAskar vk ol AL 7|E SdEAIgo] A e on] 9
=352 AuprkAe] o]k TV, Radio E A4l 914, Cable %2
of ofgt fAgh s HY, kAl dolgele] g Eo] AL HQ
d A v & w AR SR 6 gzl v Aol

AR olulol A FAl 9 (communication) 71E-S HAEALAAE 2
nst7] wjite] dH, HA o BRE AHAG AHlA FEs X HS)
Al F AT < 7]°§ Al (Telecommunication)”2] A2+ 7|A14 ol 9
g AEADGS gujstal o] A2 SEZAHNA SEZAHOEY JRF
T2l(Point to point transmission)¥}, A|FAA TFTAHoRS] HE
(Point to multipoint telecommunications)S 27|t AQWE, Fr e,
TV ZEI3E E3gth 53] o]FolA 7P 712420 F41¢ dH
= AP A Afolo] SAEAl A FEjga & ¢ daL, o A

o

=
Ao 2= 4 A gH](wire telephone)S 714 7| EF e 2 Azt

)=
1
Tk ey H 209 ok Bxlv|Ee wHow FAlo fde

l

1) TELECOMMUNICATIONS ACT OF 1996, 47 U.S.C 153,(PULBIC LAW 104-104 [S.
652] FEBRUARY 08, 1996), Para 48-51.
(48) Telecommunications. - The term ‘telecommunications’ means the transmission,
between or among points specified by the user, of information of the user’s choosing,
without change in the form or content of the information as sent and received.

2) Axel Spies and Jan F. Wrede, “THE NEW GERMAN TELECOMMUNICATIONS ACT”,
4 Mich. Telecomm. Tech. L. Rev. 1, 3-7 (1997/1998).
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A2 S 2] Wskel Y=Y

ek Abskat AR AR YISt ede] olnE Ho] o] Data Trans-
mission @ 7]E} F7PAH]|APo] T3 9IRS AA|star dth 53
Internet®] 5733 HXd &1, Cable TVH I Hlo]H -2 Al ¢
a TViEEo R s s 7€ vyl Aol MEe FAle Jid <t
of ol k3

A TE Mass Media A& 7|84 FAIAH| 2~ otof] &5

Cable TV & ] A 2 FEem FhkH e AlFddAE o
ol ¥AE st Aol F&ItA AAAI Tk w=e AS-
1934 FAI A A]
A3H A 79| Federal Radio Commission®)¥} ICC(Interstate Commerce
Commission)QFoll A F=7HEAI A1 & Hdsld F&25 S5t 1 A
kS FCColl o &kqlth webA FCColA = ol #st fAdASE
z‘sgA}—sj_ %E‘r. oheh, dwbA o R ww AW US.C. Title 47 ©]3}

o FCC(Federal Communication Commission)S

AMH A ?Ml—t— Cable TVl #3k FA o] EgEo]g)

ol¢} o] BFAI/IE-L 7HE 71xAQA FA4 SAEANA, FAYS
o]&3t S dlolH, oln|X] A Au]x= FE|, ¢ Yolrt $A4FA
Sow wHsta 9t 53] BAAMH| A= AMEe] A AES E5F
o7 A ZE &4 dHoly HAES HEHow e gl 23}
o 54 AEs B4 AMu|2g2 Freke 4% o 2 wigle A
= Atk oA YAE 7]Ee] dHA koA ofg] 7FA] AH] A
7F £ty a Jde AS 9ulsta, 7Ee 2454 AHlx, HolHE
A AUl A S Au)a Ylgoz g AEe EXS LRFE o] 1

3) “Technology and the Media”, Microsoft Encarta Encyclopedia 99. 1993-1998 Microsoft
Corporation. All rights reserved.

4) 19279 Radio Actoll 93l FALEHAE §I3E HHoZ AF.

5) 191013 Mann-Elkims Actol] 9] A ¥, 36 STAT . 539(1910).
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ARl ARel A FEdEe] W dAe] dasA HARL

o] 3hife] AMH TS F7HTE 7]E9] BEAIAA
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9 B O ANsE @ ATes Aol AuAeln Agel m
A 4dol A= Te Ausg el qAadz 94T FE UL
Aol t}
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el A wmE ol dUnk FelA WA ofEA b4 A
< W] M= arAZE Bastths Aol AEAA AEatAle] HE
ARl o] etk SAl AulAs Al digh dRbA Rl ARatAl= A Y
A Al gk Aotk aF HE FrHA AL 54954 Aus
of et ez, 54 = g714el, W= 74

Az Au2E EFsArh 19708 2 A=

6) & 59 FdolEE4lel <2l Cellular Mobile Telephone Service™ 25 MHz of
spectrum= A}-8-3}3L Personal Communications Service(PCS)© 153 MHz of spectrum
& AgshE Viedom &4Hd] o2 AAolth AR w52 19941 United States
v. Motorola, Inc., 59 Fed. Reg. 55,708, at 55,709 (Dep’t of Justice-Antitrust Div. 1994)
2ol A DOIE Cellular APgRHS A8 FAG o= Aosta PCSEE A

Fog FETE dAE olFEAANG e ol5ES EIdIe= Ao] UnkH o]

i, I 2AR 71EA Aol obd AnjAEe dErr b Fastrhal ddkbEn
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o @x) e, AbFel] PCS7FYAE Cellular Wl 25 W7] M= A =g B2
T-S8loF sk HlEo] 7] wiitel AFE @Al A= o5 AH|Zze tig o
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7) olgk e APAFY] Fodt A= ok A9l AL G Fe] e
oai A olth, WA A3E AL Cable TV Aol 3Hedl7l =W Pole Attachment9}
2o A Aol g AFete] o2 Cable TVEALY] HIE&S F7F A1
A& Aol wekA H4ske] Thedo]l eldvks AE A Fedded ug 52
7} k. WAoo 25 CableAtP RS 7HAS S8E BoF A3} A 259 HE
AH] 2o gk H]E <2tol]l Cable Serviced] E°]7F= HES FHOEARN 159
Cable Serviceoﬂ 3 e g 4 £ Q8 Aolw NES =4 e was
HE
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2 ARE T AL S Wola A o] A2 A e 7=l o
Wa g el B3 stk Aolth dE 5o dA FAA WS
A= o= thAlE 4= A= Cable network, ©]5 A3}, A4} microwave
network, #1/3E4 5ol 7] Slu, FZHE MH|AE S 4qf
X network7te] 14 Fo g A& qrE7F ZowA AAAelal EEF
1 Aol TheetAl WAtk Aoltk®) o9 e =XoA FAT|=
o] WAy} o]Z QI3 7]+ 4 F3(Technological convergence)?)= U ©]
A HEAY A A g GGl o wol & = 8l
th= Zlo] & ahvte] AR AAET S SR o] AYA g
o] &AH|AE HIEe] Hube= 7|sWds AAAA w7bol]eld what
© A37F "o Ze|thio olef e =gl $Al7|sE 53] Cable
Tviel 7H¢ st v b olye}t ke g AAE FF8 = 7

Aerol M Qon} AAl 7kl ARl wel HA3 ee 4
Aol gl Ao malth vZe] A AT AdAEC] JE
o E%Mzoz AT 5+ =S FouH

8) Elizabeth A. Nowicki, “COMPETITION IN THE LOCAL TELECOMMUNICATIONS
MARKET: LEGISLATE OR LITIGATE?”, 9 Harv. J. Law & Tec 353, 356-358(1996).

9) TA7I=e] Edel w2l F413 Mass Media®] 2% A4 & Zop=d, A
Cable TV lines &34 S4xEo] 7besta Holy dE= 7FestA He 5
AP e o]F Mulx AlEo] TheetAl "ol wEt 7]Ee] FAlYo]l FAE]
T AT AARE At v R o o|F MEIAE M Aled = A Hodh

10) Thomas G. Krattenmaker, “The Telecommunications Act of 1996”, 49 Fed. Comm. L.J.
1, 3-5 (1998).

11) Richard E. Nohe, “A Different Time, A Different Place: Breaking Up Telephone
Companies in the United States and Japan”, 48 Fed. Comm. L.J. 307, 323 (1996).
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A2 S 2] Wskel Y=Y
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12) Michael K. Kellogg et al., Federal Telecommunications Law 564-576 (Little, Brown
& Company Limted, 1992).

13) TKG §§33-39; 47 U.S.C. 251.

14) See, Kellogg et al., op.cit., p.558.

15) See, Id., p.564.
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1. 7l FAUER A9 7]EFXE
(1) 199611 2 7]& A% (Telecommunication Law)ell ]t 7| &

1996\ W] X AAS EHFela BE SAANES A

sto X HAE EA ARI|ES

= s gt A AR 5
=3t AS s &dke Ae F Udow

O dob7k 1996 W2 19349 W Al21()FE AHAlE=d, 7Y
221%(a)i= ©] AbolM ol et nkswe] o

= FCColZ Fo3itt. 12yt 19963

sl ol a9 A ATE AT Aolnt. 5
AF4ARSE Cable TVAFARRES] §HE ared gt Zlojthln = 93]
2k_) Atele] FHeo] ERHE A S AA =

2

=
of ZAA AEHSE o] & F& A= A9l AAT vhEHA 3
=& A7 E AT
b 199613 e 55U FAM(TKG)Y FEH o7 ol Qe %
ANA AR FHEE AT FAA 7] Alole] TEEA

T} H7LE T} Cable TV 4521, 2 Media Company(e.g. Time

Ll
off
i
Yo

16) S. Rep. No. 104-230, at 1 (1996).

17) Douglas B. McFadden, “Antitrust and Communications: Changes After the Tele-
communications Act of 19967, 49 Fed. Comm. L.J. 457, 462 (1997).

18) S. Rep. No. 104-230, at 200BO1.
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19) Clayton Act, 7, 15 U.S.C. §18.

20) Hart-Scott-Rodino Act, 15 U.S.C. §18(a).

21) 47 U.S.C. 309. See also 47 U.S.C. §§313, 314.

22) Douglas B. McFadden, op.cit., p. 460.

23) In re Craig O. McCaw and AT&T For Consent to the Transfer of Control of McCaw
Cellular Comm., Inc. and its Subsidiaries, Memorandum Opinion and Order, 9 FCC
Red. 5836, para. 57, 75 Rad. Reg. 2d (P & F) 1345 (1994).

22



A1A v =5
IO =

2~El o
R

3} FHAGT o FH Tt

o A FAFIHECC) olFH FA A

=
T

2 A

=]

T S g W 2 M T T OoE
F S p 2WH oy
° o E W 5 T A
WK = =R oo EE
o o X ™ = W =
TS Ve T s
ﬂllll N D o
| o T O ®
= O
TETR dw R 2
;o;om.\vﬁ),]ll ,.IFLH ﬂ_1m
¥ X T gy W
Lm.ﬂkmzu T o
— = L
TS =<2
HOIMENZ_.O ﬁWEo;oJﬂ.:Mﬂﬂ
M9 5 N - X2
Lol ML
P A o ﬂaﬂ.o_ﬂ
Bl e N o ® oo
mﬂEoOHT.E ﬂoLIA.._
= O ar o Xk
Mﬂﬂ_ﬂm.ouAl Eie <
%Hﬂﬂ.ﬂwﬁ%%%
<N o o o’
m o BB R R e
—_— . aLO%H‘mVI?Qo
oow W T o T O
o,ﬂMMJ_/ILtﬂ JHOE
%o ok W BT e}
Y =xz2zgdwn
T D 2 g T
T 2R 4 o <o
oW S ® N R E M
of T m T oo ow g N o
ooz oo W 8w N %

171
3l A

S

o]

T

1

A 7}

1
T

2

°©

rofo

uk

=

=

23

sHAl vk whebA JPEARES ] whel )

Mul27F Sl Al zo) Ef

[e

o] =oiM FCce] Al

<]

-

A =]

1

R

A
24) 47 US.C.A. §151 (West Supp. 1987).

25) Id. § 152(b).

A ] 2o
Mu|=7E EA4

ﬂ.

A



AA ] N

sl
A

A RSKeR=1

Z

:T_L

=] ©
28

o e, Ao GFAEEe A A

o)z XA Hrho

sellord

H=z
=

KN
=

1934 2

W o
H

ole} o] 19961

ozA oo} & oFH A A

s "9AF3

§2(b)

IR

Sl

1934

1
T—

oo

o
N

o} A7HA

o
T

, Z1AIAN], JEYT W

BH

ARHoz B7Fs

=
=

of ol e Abel 7

~
HO

)
Gl

i

—_—

0

—~
file)
0

!

o
ﬁo

|

—~
file)

718214

=
=

A1 H] Z~(Communication Service)

H] ~(Telecommunication Service)9} 7 4| H] 2~ (Information Service)= -

o

<]

ataL, AR

Ar g o)

ok

d

H3l gle] %

ot} g9

o
T

Ho
_

EF 2 Common Carriere} 1 9|9

3

(e}
a

Nlo

26) 42 U.S.C. §253 (1996).

24



Non-Common Carrier=2 FAAIGALE 2ot A &&=, dddoz &
RS Q7AYo 8k fAlE W= 312> Common Carrieroll 4 E T,
Common Carrier= AH|H A+ o F-¢ #Aglo] dgj& HHo= ¥359
Al vz o2 7] F A4 H] 2 (Telecommunication Service)S A 3 3}
A= on|gtt}, FAH o e AEAIHA 9% Common carriers
- FAEA o F=3F FAANY F2 = A FAIAN el FALS)
=

2 UAE WEHE 21 B2 TA FAEE JAS v

=

e do
rx

A

)27 o]l AL A Au|H o WA O] Common Carrierss
TFASEL Y= HoAA A= Au]2=ek d9lo] TAGle] -4 A

AN ok
o
fru
2k
K
%0,
rlr
ui
il
iR
T
=
fo
=
El
i
O

A $AH 7

__[6_
SAolgtal & 4= Qlvh Rk, FAIAE| 2 AR QITHA

£ 8
o2
Ol
A
X
o
)
i)
o
>,
>,
[
juiil)
ko
Y
o,
Ho
N
o
Jot
i)
o
o
:Oé
i<

ol >

oo P o
o,

o

A], Interconnection®] &H TS Qi LA AUA=7F B #H

t}28) wheba o]ef @ FHA S A FHAge QIVMAIE &85t

4 A FAAH] 2 A]%(Local Exchange Market)<-

- APA7E e 535l wEel AES dYgAbl g Q1A
W R AR EALE 1969 A

NgE olef A ARE AHls AlE Z2 dE AAE 98 FecE

= Feb ivh29 19341 W 47 US.C. 214%E A7F

PN
T}‘t\:}L—

=
o [f
>
> o
ox
M
i<}
o
i)
v
o=
BN
B
il

ne
2
o

27) 47 U.S.C. §153 (10).

28) 47 U.S.C. §301°]3}oll A Radio broadcasting ol tiallA+= H3](licensing)S& L3}
aL sl
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No. 104-104, 110 Stat. 56 (to be codified at scattered sections of 47 U.S.C.).

35) McFadden, op.cit., at 460.

36) Id., at 461-463.
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40) Id. § 271(c)(1)(A).
41) S. Rep. No. 104-230, at 148 (1996).
42) Kress, op.cit., at 602-603.
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46) Charles H. Kennedy, An Introduction to U.S. Telecommunications Law 3, 31 (1994).
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50) Kennedy, op.cit., at 68.
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69) Joachim Scherer(ed), Telecommunications Laws In Europe ar 2-18(BAKER & McKENZIE,
1995).

70) Towards a Dynamic European Economy, Green Paper on the development of the
common market for telecommunications services and equipment COM(87)290.

71) Joachim Scherer(ed), op.cit., pp.5-23.

72) Commission Directive 90/388/EEC of 28 June 1990 on competition in the markets
for telecommunications services OJ L 192 24.07.1990 p.10.

Incorporated by 294A0103(61) (OJ L 001 03.01.1994 p.418)
Incorporated by 294A0103(64) (OJ L 001 03.01.1994 p.446)
Amended by 39410046 (OJ L 268 19.10.1994 p.15)
Amended by 395L0051 (OJ L 256 26.10.1995 p.49)
Amended by 396L0002 (OJ L 020 26.01.1996 p.59)
Amended by 396L0019 (OJ L 074 22.03.1996 p.13)
Amended by 399L0064 (OJ L 175 10.07.1999 p.39)

73) Council Directive 90/387/EEC of 28 June 1990 on the establishment of the internal
market for telecommunications services through the implementation of open network
provision OJ L 192 24.07.1990 p.1, Incorporated by 294A0103(61) (OJ L 001 03.01.1994
p.418). Amended by 397L0051 (OJ L 295 29.10.1997 p.23).
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74) Commission Directive 96/19 of 13 March 1996 amending Directive 90/388 with regard
75) 90/388 art 2. C6.

76) 90/388 art 3. Cl.
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77) 95/51/EC 1995. 10. 18.( CATV A2 AH]
she] aLAl).

78) 96/2/EC 1996. 1. 16.

79) 94/46/EC 1994. 10. 13.

80) 19] 1997 4€elli= Wz e] viabEAd B TR, JHRIWE ST Al
3t “Licensing Directives” A &3} 2.1, 1997'd 69l Interconnection Directives 3|
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A= =t} 82)

o ¥k " (Gesetz iiber Fernmeldeanlagen)< DBP(Deutsche Bundespost)
SAMEN A AA9t Ass Qb aelal HRFAY
(Telegraphenwege Gesetz)< L A|~H19] &3 AgS 93 $HAS
DBPO Al o3t} wl=rat o] FAIAG Apfrshs Gl Azt dv
AN AG WA AlFeh webaA 19891 o] DBPE o] EofollA =3
2 AE A HAJ
ojet e Aol gl FAME AL 3R Pt 1989
of SHMH I, 19943 —?—?ﬂﬂ"@‘ﬂ O, 199611 TKG(Telecommunications-
gesetz)®] Aoz v JfHMe® o]ty ojgf @2 T4l
Aol e SARRAA Aol B3t 77t A FHE F
At W BU 24 270 s AR At F 5 ek

o

4

82) Artikel 87f [Verwaltung des Postwesens und der Telekommunikation]

(1) Nach Maligabe ecines Bundesgesetzes, das der Zustimmung des Bundesrates bedarf,
gewihrleistet der Bund im Bereich des Postwesens und der Telekommunikation
flichendeckend angemessene und ausreichende Dienstleistungen.

(2) Dienstleistungen im Sinne des Absatzes 1 werden als privatwirtschaftliche Tétigkeiten
durch die aus dem Sondervermdgen Deutsche Bundespost hervorgegangenen Unternehmen
und durch andere private Anbieter erbracht. Hoheitsaufgaben im Bereich des Postwesens
und der Telekommunikation werden in bundeseigener Verwaltung ausgefiihrt.

(3) Unbeschadet des Absatzes 2 Satz 2 fithrt der Bund in der Rechtsform einer bun-
desunmittelbaren Anstalt des offentlichen Rechts einzelne Aufgaben in bezug auf die
aus dem Sondervermdgen Deutsche Bundespost hervorgegangenen Unternehmen nach
Malfgabe eines Bundesgesetzes aus.

83) Carl B. Kress, “Toward More Competitive Markets in Telecommunications in Germany
and the United States”, 49 Fed. Comm. L.J. 551, 557-560(1997); Axel Spies and Jan F.
Wrede, “THE NEW GERMAN TELECOMMUNICATIONS ACT”, 4 Mich. Telecomm.
Tech. L. Rev. 1, at 1-5 (1997 / 1998).

84) Kress, op.cit., at 560-566.
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HAQ A A Aok Al WA, SAAR 2= AlFate T A el
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Telekom®l| #5732 BMPT(Bundesministerium fiir Post und Telekom-
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A dq EeS stHaA, AARokIAE EF T 5 AT wEel
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%ttt = Deutsche Telekom©]

A 2] °§ﬁ%%i§§ A AHE & F Us

o AR mlEf FrAQl HE A} BAAE HE2E AP9ES
ZHA AL Qi7] wjEellvh. 1Y d AT EEE Y] 913 Hé

Telekom®] THFeh A3|ALeL AR5 9] oS

85) Gesetz zur Neustrukturierung des Post- und Fernmeldewesens und der Deutschen Bun-
despost(PostStruktG), v. 8.6.1989 (BGBI. I S.1026) (F.R.G.).
86) Scherer(ed), Telecommunications Laws In Europe, at 2-18(BAKER & McKENZIE,1995).
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Telekom AG(Telekom)Z 7213 T A t}.87)

/Ie I+ 9A] BPT(Bundesanstalt fthr Post und Telekommunikation)E
AYdlar, o] 71¥2 AtgskE 7199 7lsol A4 FHHE AE A
=3k WS Al AAEIITESS) 1995 1Y 19 9] DBP| FAlF-Eo
AtR7IA e ® el w5719 BMPTS: 9k 8] 5o
SHA FAZE HAT L & ¢ dvk 2y A E
7 Aspau) 2ol thek Telekom® =3 @ghs AL A
L ASATE webA e AREE gl AFES R B AL Ak

S-HNY M 199613 TKG(Telecommunikationsgesetz) #7402 <+
HA H=d, Aol 9] Timetableo] ZHF TKGE 19981 1€ 14
S AHEAS AT A MEYAS} Aujzo hHd A AR
ARG olmA FAANEY BE FiolA H31Y FAE AT
< A A

199611 TKGAHHO=E 7|2 BMPT thilel ECALAClA AA5H

iz S

National Regulatory Agency(NRA)Z Regulierungsbehorde flir Telekommuni-
kation und Post(RegTP)E JHAIZ L o] 7|32 AWAAF-Qtoll A%
A HATH FHel ofd] AHE RegTP= SJAAA O R 3]7F B

87) Art. 3 PTNeuOG, Gesetz zur Umwandlung der Unternehmen der Deutschen Bundespost
in die Rechtsform der Aktiengesellschaft [Law on Converting the Businesses of the German
Federal Postal System to Joint Stock Companies] (Postumwandlungsgesetz: PostUmwGQG).

88) Gesetz iiber das Postwesen (BAPostG) §1 v. 3.7.1989 (BGBI. I S.1449).

89) Axel Kammbholz, Bundeskartelamt, Das Bundeskartelamt als Regulierer?, in Vortrag
im Rahmen der Euroforum-Konferenz: Telecommarkt Deutschland vor der Lizenzvergabe
§ 12, p. 18 (Feb.1996).

90) Telekommunikationsgesetz (TKG) § 66, v. 1.8.1996 (BGBI. I S.1120).
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91) TKG § 73(1).

92) Id. §82. The Bundesrat found the overlapping jurisdiction between the NRA and
Cartel Office to be wasteful and pointless. Bundesrat Opinion, supra note 76, §2. It
sought to eliminate this problem by taking all market dominance questions out of the
hands of the NRA and putting them in the hands of the appropriate federal or state
cartel authorities.

93) Id. §82.
94) Kress, op.cit., at 573-574.
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