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Abstract

This report examines the differences between Japan’s Financial Instruments
and Exchange Law and the proposed Capital Market and Financial Investment
Business Act of Korea by using the methods taken by “comparative study
of law.” Even though the two laws have a number of differences, they
show commonality in terms of one, adopting the broadened definitions of
securities and collective investment organizations, and two, prohibiting lateral
activities relating to investment products of similar economic nature.

The efforts put forth by both governments to better organize their respective
financial markets stem from the recognition by both of them of the fact
that even in the current low interest rate environment, the majority of the
financial investments made by individuals individual investors is concentrated
in bank deposits, and therefore, in order for those funds to make greater
contributions to the entire economy at least some portion of their financial
assets need to be diverted into, invested in and thus better utilized for
other industrial sectors. Subsequently, both governments have determined
that for this “conversion from savings to investment”to take place, measures
must be taken to significantly enhance the overall trustworthiness of the
financial markets that investors can have bigger confidence when making
different types of investments in financial products.

Through ongoing improvement and refinement, the new laws, one already
in practice in Japan and the other to be soon adopted in Korea, are
expected to help establish more trustworthy markets in which one can
never make fraudulent and illegal solicitations for investment funds, and

the possibility of individual investors in particular getting victimized can



be substantially reduced. Also, together with further advancement of the
financial systems of their respective host countries, these laws are more
likely to help financial companies create and introduce to the market
numerous investment products that may not be put into the same category
as now-existing securities products. From these It appears logical, therefore,
to think that both laws will no doubt help enhance the overall vitality of
the financial markets in their host countries.

A close examination of the financial product-related legal systems of
Japan and Korea suggests that the Korean law is a more advanced form
of the two in that one, it attempts at adopting a more comprehensive
system to include possibly all types of financial investment products and
two, encompass on asset management law within it, and three, makes
regulations on special accounts of variable insurance and derivatives savings
product s subjective to its regulation.

It is also suggested, however, that further improvement of the Korean
system can be made through re-examining some of its provisions such as
the license system to be mainly used for regulating additional financial
investment firms trying to enter the market, and rules on voluntary regulation.
To do that, the Japanese law is expected to provide useful guidance.

Looking from the standpoint of improving the upcoming Korean law, it
is noteworthy that in the case of the Japanese law, in its transition
process toward to a lateral legal system, one, measures have been taken
to promote competition among financial product dealers such as abandoning
the concept of integrating all of the country’s financial markets into one
exchange and two, it provides highly detailed regulation clauses on explanation

duty.



Japan’s Financial Instruments and Exchange Law and the proposed
Capital Market and Financial Investment Business Act of Korea are both
merely a point on a longtransformation process. It appears that to enable
the so-called “Financial Big Bang” the enactment of financial service laws
and regulations covering all types of financial products, including savings
and insurances, is prerequisite. Therefore, it seems that the Japanese law
is transitional in its nature even at its current state, still evolving into
such an all-inclusive and more effective version.

In Britain’s case, it took fourteen years for the Financial Services Law
enacted in 1986 to evolve into the Financial Services Market Law, which
is currently enforced to regulate its financial markets. As Japan is yet in
its early stage of executing such law, and Korea is soon to adopt such
new law, one may expect much debate to be taking place in both countries
to take their respective laws to another level, so that more investors can
have bigger confidence in their financial markets and thus make more

investment in and through them.

Key words: Collective Investment Scheme, Capital Market and
Financial Investment Business Act, Financial Instruments
and Exchanges Law, Investment Contract, Financial
Services and Market Act, Limited Liability partnership,

Suitability Rule, proprietary trading system
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