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Abstract

Corporate Governance means that the rules and market practices which
determine how corporations make decisions would establish the transparency
of their decision-making processes and the good efficiency of corporate
management. These two goals of Corporate Governance, the transparency
and efficiency, are the most important objects of Corporate Law and
Securities Regulation. Recently, it is clear that corporate law and securities
law in many Asian countries have been reformed in order to establish
the transparency of Corporate Governance. However, this transparency
goal is not perfectly consistent with economic function of corporation.
This is because businesses enterprises have to produce interests for
corporate constituents. Modern corporations, especially public held corporation,
are related with many economic units, such as creditors, employees,
managements (directors and officers), local community, shareholders.

Up until the early 1990s, it was thought that both the German and
Japanese systems of corporate governance corporate governance could
deliver superior economic performance. Serious defects in the governance
structure of the UK. and U.S. were thought to exist regarding the
monitoring and control of public help corporation. However, following the
more recent weak performances of the Japanese and German economies,
and the 1997 financial crisis in Asia, these previously highly regarded
models have come under severe criticism.

For one state’s corporate system to be successful, many legislators,
scholars and lawyers should apply the basic corporate theories to their
works in order to mediate the conflicts of interests which is one of

important role of corporate law. According to the American legal scholar,



we must start to study following two questions: 1) What is the
corporation?; 2) Who own the corporation?

East Asian Corporate Law has disregarded these fundamental questions.
Moreover, there are no provision and views which is related to the
members in corporation. According to the sharcholder primacy norms,
shareholders, boar members and employees exist in corporation, so
constituents, such as creditors and local county, are not member of
corporation. In the other hand, the constituent model and team production
model consider corporate stakeholders as member of corporation.

If one asks "who owns a corporation?",, most economists and legal
scholars today seem inclined to answer: its shareholders do. Contemporary
discussion of corporate governance have come to be dominated by the
view that public corporations are little more than bundles of assets
collectively owned by shareholders(principals) who hire directors and
officers(agents) to manage those assets on their behalf.

In this article, I take issue with comparing CorporateGovernance
between American and Korean(Japan and China) System. I explore
comparative approach of Corporate Theory that may go much further in
explaining both the distinctive legal doctrines that apply to public
corporations and the unique role that corporate entities have come to play
in East Asian Economy. In addition, I expect that comparative analysis
and governance principles might provide some legislators and legal

scholars with the one view of the unification of corporate governance.

Key Words : Corporate Governance, Unification of Corporate Law,
Shareholder Primacy Model. Convergence Theory, Constituents Model,
Team Production Model.
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Ao et TAE A7 TR o]g st =olE “AAE B A
Ao HAA = efar vl= WAl A= skl k12 vker 3A}
AAE WHEHY #ACdA A - F7r AKE U= éliﬂ(the
Cognizable Entity)= T}H, 3JALe] =y A4 5
A ZAWA = 2ol Foljytets E uE AV 11]7151‘:} O] St
Aol thgk oz H=e] WIS A AAE A 74
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120) Morton J. Howitz, Santa Clara Revised: The Development of Corporate Theory, W
Va. L. Rev. 173, at 176 (1985).

121) Dartmouth College v. Woodward, 17 U.S. 518 (1819).

122) Mitchell et al, Corporate Finance, at 6-8.

123) See William W. Bratton, Jr., The New Economic Theory of the Firm: Critical
Perspectives from History, 41 Stan. L. Rev. 1471, at 1474.(1989).

124) Id.
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= =9dt= A Foueitial vjdsiar §lt.126)
ot 3|Ate] HYA A thg == I|Abe] tigh A F-
& F127HA o =oe] et AT BALe] MEA AAE ¢
1

b Ao 49 $oow 1 AAAE

o

it

t

] 88 ?1(Sponsorship)oll 4] 1 A
i, o] FAol MM = SAoleta He sirh AujA o]t
2) Whel AgpdRM e, AR 7 A9E A AlE 2 9l
= JAH dEeAoR FAets shdo)th1s) AT LSS A9
A AFEAC =S wFA e A Tyl mEW, Ak
Z1z2% AR EE AR A flo] SAEE FHE ANE 9
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L AT AN Aol FAS TR Ak £ 4R A
Blol daAE B FH DA R AE el 1 BBe
Nxg T Q7] WEe] FAle Wl Hi A HAYEA et
At ek

125) 1d.

126) ©] st Aok 7]d3tel] oA FFE = Aot

127) See Bartton, supra note 123, at 1475 (Bratton WGT ©] FA& 53] 0] E(the
concession theory)2}il =31 LT},

128) 1d.

129) 1d.
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130) Trustees of Dartmouth College v. Woodward, 17 U.S. 517 (1819) (¥ A< &
& ko] ZyFol A 712} Mitchelll5=2] Corporate Finance oA o4 &S +5
35171 wiEell Mitchell m5=2] Fhe] Ao ufe} At leh.
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0. 492 49 7714 °]&(The Managerialist!39)

of gl thefiM whel =olE H7ish
&g A} A] vl] o] = (Managerialism)©] t}.140) 7 ]
AA ol 22 A R FURSALS] FEAEE B4 ko], 3|4t

& FAT oozt & & Utk =, FINIIALY
AL FFell o7t ol @Akl oA HAH o
2 AL e AHE v d o]&o|th o] o] &+ Berle & Means
wEn7E FA B AR QlolA @ Atell o7t Aul= AlEstE I 317
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mell, 2HHolal Fad YHoew Auds NG  fle 75
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= ARl v FAE A AT FAA T A St
= A 9y ¢zl AR ot
AgrasHolEE Hste SAELS A= HAE7A 9 < (Professional

Managers)oll &3 9= & Al5% #2]|x2] (Bureaucratic Hierarchy)!43)
onl, 7 FEAAE B AT Wi ek %, o|xH7 54}

139) 497 T4 ol& = WIAsE wel ARgste &ol7F Aelstth Yaled) o
Henry Hansmann 5~} Harvardt)©] Reiner Kraakmannilsi= G2 FA o2&
T P o] Eel sk vrEo = A BRsta Jown, Aekd v]iate]
FEAF] R digl o]E F Adgt o]E9= A “The Manager-oriented
Model”2 “dv3}3l 9t} See Henry Hansmann & Reiner Kraakmann, The End of
History for Corporate Law, 89 Geo. L. J. 439 (2001).

140) See Bainbridge, supra note 99, at 548.

141) Berle & Means, The Modern Corporation and Private Property(1932).

142) (RERBEAS, <7 A ) 7 kB W 2 8m a8 5>, "R AI3098. —iE K
ELPTSEAE IR, 122-12316 (1997).

143) “Bureaucratic Hierarchy”2}i= &0l dialx, ALHZAQ] oJuj&= “#m Ao =2
gl = o, vs 3APAeA Y] A FAolBAME 1 ovE FIA
7F 7199 el ol FHAASlel At EE ok 7@ A} A A S
stk uE ARSI T witel, & mwelAE “ATA TE AR

ek
144) See Bainbridge, supra note 99, at 548; See generally Alfred D. Chandler, Jr, The
Visible Hand: The Managerial Revolution in American Business (1977) (Chandler x<~

of =7k A AN b o]2& w4 sk 24l HUh.
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A, w=oll A AL o] B T A IATA Ol EL 19309t 1960 T
7HA] WA A Fad o] 29 FH& PG o]E F lTh4n 1
A AAATA OB Ut FUNS|AL Aol Al Ak A AR
AFAS FoIT F e HEH o8& AFrte dol 1 A9
7R 78 Qhth4s) ey oo EujE Aol QlojA gk 4T E 9]
Aok wel HAo] HAYHE EET F YN, At Ful
Aol taids APl E5ekA Eske FF9 3AF olE
?lo] A5 o = A Gl JHdstele AeE AT F e Ak
of Fol& et o FAAHATHI = HAIRFA o) el <
st AdAs 1ol FAkek 2o el wal A Aleks WA

145) See Id. Chandler, at 318-319; Peter F. Drucker, Concept of the Corporation, at 92
(rev. ed. 1972).

146) See William W. Bratton, The "Nexus of Contracts" Corporation: A Critical
Appraisal, 74 Cornell L. Rev. 407, at 408 (1989).

147) See Hansmann & Kraakmann, supra note 139, at 444.

148) 1d.

149) R} B, BidRam 0, 123,

150) oleld AR50 AL S «o]9] 3l (profit maximizing) FE]7e] thH] =
= “Wh(satisfice)e] H|7gta 3ol E#EHHSC, 1531(9); Simon, Models of Mans;
Social and Rational(1957).
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2) AP IAFY B oke x2S dEl 1 2 A
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SIAL 9] FH(Externalities)ol]l gk AldS A AP E Za e AL
B UEol A AL dekash aeu o8} o] At Al AL A
do] FofEW, A= FFololSuistel Aagls FAAIEAA
2%, AAle] Bgo Sl UlX= A9 A S 71 R
o] & F3E -7t GAgThIY

ol st =AlE sllA3s7] 913 Berle & Meanse] A4 7] o] % w]=
o] IAPES ARl At A F e AZH WA &4
A ek )& FFA A e FAY FAE THOE =
o)7F AN E ATHISY) Telv Ao A diE) dAdAow F

9% pANA olsleA §lt wEAH A9 FEHARA 1 WA
298 Aeogon, oleld AIWEL A ool aA A

g Zgslor g 9H=A FHe G4 dels 1 24A o

151) olefgh Agxel Age] gk FxE FHote IAES tFo 2odA Fad
4= 20t Adolf A. Berle, Jr., The 20th Century Capitalist Revolution, at 32-39 (1954);
Ralph Nader, Mark Green & Joel Seligman, Taming The Giant Corporation, at 62-65
(1976).

152) RS, Aifeam 3¢, 12310,

153) {RERJEHES, e SC, 1230f; see, e.g., Baumol, Business Behavior, Value and
Growth(1959); Marris, The Economic Theory of "Managerial" Capitalism(1964);
Leibenstein, Allocative Efficiency vs. "X-Efficiency," 56 Am. Econ. Rev. 392 (1966).

154) Brudney, The Independent Director-Heavenly City of Potemkin Village?, 95 Harv.
L. Rev. 597 (1982).
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155) See Adolph A. Berle, Jr., Power Without Property: A New Development in
American Political Economy, at 107-10(1959). ¥ Berle 2] A Aol &L <ol
Odﬁﬂ Hannsmannﬂ—’?% Hl g 7199 A A ARl tjaiA ATE FF Be v

= kgl osiA d8E Y-S T Aotk

156) (PR, i x 124,

157) See Bratton, supra note 123, at 1476

158) 1d.

159) tR¥GSC, Wik, 1131A.

160) M.C. Jensen & W.H. Meckling, The Theory of The Firm: Managerial Behavior,
Agency Costs and Ownership Structure, J. Fin. Econ. Vol. 3, at 310 (1976).
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162) WEHIAHL, “H2H - AR FSIEL & PhatEl T BG4 52 A5, 1882-1883 1M
(2002).

163) &3] o] %A= 71919 7 A% A (the boundary of firm)= E-2]o] At}

164) Ronald H. Coase, The Nature of the Firm, 4 Economica 386 (1937).
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166) See Frank H. Easterbrook & Daniel R. Fischel, The Corporate Contract, 89 Colum.
L. Rev. 1416, at 1416 (1989).

167) o7]ell= 14 A2} =4 A 84 BFS s Jdelth

168) William T. Allen, Contracts and Communities in Corporation Law, 50 Wash. & Lee
L. Rev. 1395, at 1400 (1993) (2e}elo] Rl Al o] Aok 7Idvko] &A v
= BJARE Al A A ARl ATk oS FAIE .

169) William A. Klein & John C. Coffee, Jr., Business Organization and Finance: Legal
and Economic Principles, (7th ed. 2000)

170) G. Mitu Gulati, Connectd Contracts, 47 UCLA L. Rev. 887, 947 (2000).

171) Stephen M. Bainbridge, Director Primacy: The Means and Ends of Corporate
Governance, 97 Nw. U. L. Rev 547, 553 (2003).

172) See, e.g., Lorenz v. CSX Corp., 1 F.3d 1406, 1417 (3d Cir. 1993) (“It is
well-established that a corporation does not have a fiduciary relationship with its debt
security holders, as with its shareholders. The relationshop between a corporation and
its debentureholders is contractual in nature.”); Simons v. Cogan, 549 A.2d 300, 303
(Del. 1988) (holding that “a convertible debenture represents a contractual entitlement
to the repayment of a debt”).
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1156, at 1156-59 (1993).
176) See generally Henry Hansmann & Reinier Kraakman, supra note 139, at 439-50.
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212) See Karmel, supra note 175, at 1158.

213) Ralph C. Ferrara & Harry Zirlin, The Institutional Investor and Corporate
Ownership, 19 Sec. Reg. L. J. 341, at 342-43 (1992).

214) See Helen Garten, Institutional Investor and the New Financial Order, 44 Rutgers L.
Rev. 585, at 636-40 (1992).

215) See Karmel, supra note 175, at 1158 n. 8.

216) See Ferrara & Zirlin, supra note 213, at 355.

217) See Bernard S. Black, Disclosure, Not Censorship: The Case for Proxy Reform, 17
J. Corp. L. 49 (1991).
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219) Bernard S. Black, Sharcholder Passivity Reexamined, 89 Mich. L. Rev. 520(1990);
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Regulatory Barriers to Electing a Minority of Directors, 17 J. Corp. L. 29(1991); Mark
J. Roe, A Political Theory of American Corporate Finance, 91 Colum. L. Rev. 10
(1991).

220) Robert D. Resenbaum, Foundation of Sand: The Weak Premises Underlying the
Current Push for Proxy Rule Changes, 17 J. Corp. L. 163, at 173-177 (1991).
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224) Arthur R. Pinto, Takeover Statutes: The Dormant Commerce Clause and State
Corporation Law, 41 U. Miami L. Rev. 473, at 480 (1987).
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226) William J. Carney, Does Defining Constituencies Matter?, 59 U. Cin. L. Rev. 385,
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235) N.Y. Bus. Corp. Law 717(b) (2005): (b)In taking action, including, without
limitation, action which may involve or relate to a change or potential change in the
control of the corporation, a director shall be entitled to consider, without limitation,
(1) both the long-term and the short-term interests of the corporation and its
shareholders and (2) the effects that the corporation's actions may have in the
short-term or in the long-term upon any of the following:(i) the prospects for potential
growth, development, productivity and profitability of the corporation; (ii) the
corporation's current employees; (iii) the corporation's retired employees and other
beneficiaries receiving or entitled to receive retirement, welfare or similar benefits from
or pursuant to any plan sponsored, or agreement entered into, by the corporation;
(iv) the corporation's customers and creditors; and(v) the ability of the corporation to
provide, as a going concern, goods, services, employment opportunities and employment
benefits and otherwise to contribute to the communities in which it does business.

236) Roberta S. Karmel, supra note 175, at 1173.

237) Trustees of Dartmouth College v. Woodward, 17 U.S. 518 (1819).

238) See, e.g., Mitchell et al., Corporate Finance, at 6.
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239) Dodge v. Ford Motor Co., 170 N.W.668 (Mich. 1919).

240) See Mitchell et al, Corporate Finance, at 5-20.
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241) Dodge v. Ford Motor Co., 170 N.W.668 (Mich. 1919).

242) A non-recurring distribution of company assets, usually in the form of cash,to
shareholders. A special dividend is larger compared to normal dividends paid out by
the company. Also referred to as an "extra dividend"; Generally, special dividends are
declared after exceptionally strong company earnings results as a way to distribute the
profits directly to shareholders. Special dividends can also occur when a company
wishes to make changes to its financial structure or to spin off a subsidiary company
to its shareholders. For example, GenTek Inc. issued a special cash dividend of $31 per
share on Mar 16, 2005, in order to restructure toward a more debt-based financing
mix. Available at http://www.investopedia.com/terms/s/specialdividend.asp.

87



°|
A1

S

o

o
Jelujge] A

A1,

3

2

o
==

g
o

H
=

3} =

+ FordA 2

R

il

g

°

]

gabe] Aato )

. ol¥

319] Dodge@ A= Wl 3|Alel] o]

=

=
R+

=

o]
FordA}e] g gdo]e] ¥ A|u)j5=F=0]Z} FordA}2]

Henry Ford®] 3JAFe} 1 ddel 4

[e)

T

1t

2

T

A 718k At

b

S

thep AnfA
-

‘]

1=
Y

al

a

st

=

]

Hi g §lol BJAF Yol
o]

A
A

]

-
st

Au

]

A 3% v=re] Az

)

[e))]
2]
o

o

dick sk
3, ole] WE FAsa v

el

-

R

hs

3l FordA} <]

2}

=
T

AR} el

=

FordA}e] o] AF3]el 1,900%F &e]e] o]

At AegdAel QoM wdE et

[e)

T

1t

2

e

19}

o

23}
of $43%2 433k MichiganT T

b

i

B

g

Hj 3

[e))]
2]

o

s

4
.60

ar

o

=
=

il

[e)
T

]

o

e

o

b ole]

0]
T

88

o T o

j
=

1A A
b sl ol

o]

(3) Aol A

ojtpetaL A7)



A48 FFFA) BAA LR

Stk 2 Al th2 Swe HAH A glold AuFETe &
o = SHolAE ole)7h Qi WAoletn & 4 vk

=

2. Berle & Meansil<=2} Doddl29] =4 AFdo]=
(1) 3AEA ] #3 =4

St Pl s 2 ezl 19309d =7] mE Spui=
=39 Adolf A. Berlex! ¢} Merrick Doddnl<F9] =AJ244) 2 &7
PN

T

Bjabe] EH-e gk =] ZAHQ FTolflth24)  Berlenl o}

£

==

Doddil% F37F 3] AfAets AFH AfAclBdE ¥
ostam AT, Berleil S AAHE F79] oo M EAsE
Aol SApRel gt A, Salets AA 1 AR, Telw

HhAe] Merrik Dodduwl <= ZF3kAl Berlenl o] S5 Fol4H &
& MWL DoddiLFE AL olEs Frae sy

243) Lawrence E. Mitchell, A Theoretical and Practical Framework for Enforcing
Corporate Constituency Statutes, 70 Tex. L. Rev. 579, at 601-02 (1992)

244) See Adolf A. Berle(hereinafter Berle), Coporate Powers as Powers in Trust, 44
Harv. L. Rev. 1049 (1931); Merrik E. Dodd(herinafter Dodd), For Whom are Corporate
Managers Trustee?, 45 Harv. L. Rev. 1145 (1932).

245) Lynn A. Stout, Lecture and Commentary on theSocial Responsibility of Corporate
Entities: Bad and Not-So-Bad Arguments for Shareholder Primacy, 75 S. Cal. L. Rev.
1189 (2002)[hereinafter Stout, Shareholder Primacy].

246) Berlel = 7 % % (management)©] 2= &5 oJALE XSt JELoE ALE
skaL gl

247) See Berle, supra note 244, at 1049.

248) D. Gordon Smith, The Shareholder Primacy Norm, 23 J. Corp. L. 277, at 277 (1998).

249) See generally Dodd, supra note 244.
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RE ASA PBL 0 BHoE Aojo Frhs FS shm Qe
el g ASH PE ol e ARA AYe] B EdE A
FHo.

(2) 3AFA R =] A

Aol AolA FAAMTFEAT] 72E FHIT A2 Bele &
Meansal<Fefal S| #Qlo] ofyr}2sy) F uro] o]FEo] wEW 3
Mg A olAbETHNS WEH wr AdHon A
9 Agolzhn Aold 5 glekas

192040t} ko] BlSe] W3 A9l 2004k Thekel SAPAUe] A
FS 2AbeklaL, o An Al dske AE A afAE A
7h otyzl FFAA L AL AATH25 T GAA 7} o] Fo 4]

al = A AR ek e wYel Bk AREA] A4S W

O!

TrAlS] e ® Ao AR Gkl ofa BAE AujE s Aol
BRAA M E L2 BAPE o] 7] AR od e B

P ARoIE Aol At

o

E 5y & e AR T8

ot

250) Id.

251) Dodd. supra note 244, at 1150-53.

252)  ARIECW, c@mbk o€ 7L SRR GRS RO REE S, TIUIEREE BRET Al
NEOB AR GlE SO - & BOB-— - RS o e, 27210 (1993).

253) Joseph L. Weiner, The Berle-Dodd Dialogue on the Concept of the Corporation, 64
Colum. L. Rev. 1458, at 1459-63 (1964).

254) 1d.
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M. Al%F4 7] ¥ (The Grand Design Principal-
Agent Model?59)

N
%
Lo
td
i

o|ES FTHste Aojrt2se) o gt Aok Bl Tl AAE WAL 9}
= o]&2 tel¥ 3JAFo]&(The Agency Theory)2sN3} 7| oFd 3]A}lo]&
(The Nexus of Contract)258)0]T}259) 7 o] Z9] A|F-A<Ql FFo|A o] &
o Abel7b AL, AR 1ol A BAke] AbE F=FTF Afst
I e JEA A HSE 2w de W9 BRola, A=
Aol AfApel FF7F Alokow g3k gl e P,
O BAL Fole Sdistets =g E AUsta e FEelAe
AHow dAH AE Holar Jrh260 o]k Ak 7dye] =

= ol FA3ALY A7 1800 T SHHEE F2] 3 AL g
o ze] F2 FFolesdistel & WAE FFAFe i )

255) Grand Design Principal-Agent Model(©]3} Grand Design Model)o]&t= A2 H&=
Aol Aoke FHow AQEHe wE W AALA o]2s e LolwA
Folel Mdew ARgHE = Aol

256) Thomas F. Mclnerney, Implications of High Performance Production and Work
Practices for Theory of The Firm and Corporate Governance, 2004 Colum. Bus. L.
Rev. 135, at 143 (2004).

257) Michael C. Jensen & William H. Mecking, Theory of the Firm: Managerial
Behavior, Agency Costs and Ownership Structures, 3 J. Fin. Econ. 305 (1976).

258) Frank Easterbrook & Daniel Fischelm The Corporate Contract, 89 Colum. L. Rev.
1416 (1989).

259) o]3} =&l A Ak 7]P9# 5L Grand Design Model®] &oj& 919 % o=
2 B% 2Pl 1 FEA NEL AFshs Aol

260) Melvin A. Eisenberg, Symposium: Team Production in Business Organizations: The
Conception That the Corporation is a Nexus of Contracts, and the Dual Nature of the
Firm, 24 Towa J. Corp. L. 819, at 825-30 (1999)
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261) See Mclnerney, supra note 256, at 143-44.
263) Jensen & Meckling, supra note 257, at 308.

262) Id, at 144.
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AR SIAFOI Bl Ak E)e Aok wa ol 4 ol el
Z o] Zolr}264) A oko]Z2 3|Ale]l AAE AleFe] 3 A(the nexus
of contract)2}al “golsttt, = 3|Alet= oA A A A|(legal fiction) s =
Mo w Zhzte] BARIES 3Atst AkS W slojth webA 9F
Moz ZF= ate] ARt ol et Aofol el AE A4
A4 AFAelgts Mds ol&8 FF9 ol9e Bosta Stk
Atz o] FAA WS = Qe Al 3|AL AbEe A4
A= Ak ool el thste] o] HAIIEC] wAdshE ¥
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264) Frank H. Easterbrook, & Daniel Fischel, The Economic Structure of Corporate Law
(1991).

265) 1d.

266) Oliver D. Hart, Incomplete Contracts and the Theory of the Firm, 4 J.L. Econ. &
Org. 119, at 119.
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Hol AFA 7idHel 71x35 AAAA A R (The property right
analysis)©] T}.267)

o] ol2g AYar] sl 2R AAASL FHAA] Y= A
o =

of WA AAE GelPrkaw olsh g ANARY [ WA
LB ARAE FFIw, FF olgld] ikl diste] A% - =
4 ARG AFE olAVAAE nEVAR BAEE Rolh F, A
AR A mER R hFAR HAbe] BAL G G
Bt 4 BH 4RSS AW sloRe] sl g Aok
WAE 2ol whel olasw FRsh Ed Aoke] 2ol W )
B3 AFe ARG Fol B HAke] el dAAE A
afA7E Aol FFA4RA 2 A9E derhe Aol AU
A wpE o] o)k

267) See Margaret M. Blair & Lynn A. Stout, A Team Production Theory of Corporate
Law, 85 Va. L. Rev. 247, at 260 (1999)[hereinafter Blair & Stout, Team Production].
268) See e.g., Sanford J. Grossman & Oiliver D. Hart, The Costs and Benefits of
Ownership: A Theory of Vertical and Lateral Integration, 94 J. Pol. Econ. 691, at 693
(1986); Oliver D. Hart, An Economist;s Perspective on the Theory of the Firm, 89
Colum L. Rev. 1757, at 1766 (1989) (Hart 25+ 1A AHES ALk 3|ALe] A4t

2 Bxe] &bz ol Bt AfAE ALY 2fAt i AANA Bt
e aa Aoldha A
269) 1d.
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3. AlekA 714 @o] FHete= 3AMA vl X

32 AGA el FAAuTRA g A2

Assumed 1o be “sharsholders.”
Principal Firm taken 1o be 5 buncdie of
axsets under comman ownership

Board of Directors

CED

Managers

Arke] fAbel BAle AaEo] FAF AR WF AHL 1E
o W 99T, Qudon FAFAY £HAE oA}z
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2ko]l Af ARl “E - Ql(principal)’e] AMES #E] - 5= AdS A
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270) See Blair & Stout, Team Production, at 262 (Firgure 1).
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271) 1d.
272) 1d.

273) Thomas F. Mclnerney, supra note 256, at 151-55.
274) Blair & Stout, Team Production, at 276.
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ARA A el 7123 o] o Euf A el A el AR e @

AE 2229 d Bdo|x = FHF o]l xA 7] H(Mediating Hierarchy)275)
o] o]l xA7|eE &3l &St St §EZ2y9Md HEdo] Aysial
= AFololz s ol WAL e Al A olgew

A Agske o] ohe B4 49
S3T0; 2) B)AL ol BAAT 7
_Or

& 2

)

é_ﬁﬂ
to
)
Do)
lo
)
el

o Azl Aol MAT Fgel uREgsITe] oele x4
a1, 18RS ol 8F drtolole HABAR HFolexd /)
of FFRTN; 3) AL A el el A1al 7k Hgelel g1 shm,

AFEE BAF FUAS 2 A olHBRANEN FFEZRE 5Ys
A BAEA S giste] B4} AAFS WEA R ALS T ko] ek

O FAEYE Y gEe %E_é}—t— Aol 7V T8 1<§X1HH?14
|

275) Blair 259} Stoutil= o]¢ A 7|HE =wollA “mediating hierarchy” =
sta glow, FASAF A= o]AL3]E A8t} Mediation Hierarachy & °
of 2R Et FAAFOR WAHT AW, B =RAAE A4 27 7]
Soll Hgefol ARAF = omlet o] Ao on|E REFsto] “HFolxA 7|
oz Wogh

276) See. e.g., Blair & Stout, Team Production, at 250-251.

277) 1d. at 251.

278) 1d.

279) See generally Gordon D. Smith, Symposium: Team Production in Business

M 2 o

Organizations: Team Production in Venture Capital Investing, 24 Iowa J. Corp. L. 949,
at 950-52 (1999).
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A3 vlse] Aulp wde] v A

Fol o HuwelE vwsts] A F wsE H4 4R 9
3 gl Fage gEsta ko

. 3|AFe] AA

AA w=ro] FAPE A ot IAHE “HH A A A (legal person)”

A
= B Zo] Sdoltps) A A A AYdated wet 5
s fol AHE7IE s SHE FAVE He AolaL, Ak 2
A FFok= e AAolt

Hregd FEdoAe ALY HAs FF9A5F9 oA FHS
= ek zike] HEA(a Bundle of Assets)Ehe 7s]E HF-Qlsk= dl

oA s, F7H3ALE € (Team)ol g /o2 A ostar glrh2s)

O "Hs TASE AYES 5, FY9, 2o AaAke A A
o 2 vE olsjRAde £ o] FAEUES A AEE
of tigt @S oJARs|ol YEstal, 3|AFEA(hierarchy)oll AIEC] &
A 1A AL (Key Input)s FASHE A A Q1 gl (Pactum Subjectionis)
= TalA BAke] Aol |28y

of2]gk 3A} FALEC] He

gt A} AU ol v
T %= 7138 (Shirking) ¥} Z 3ol & A1 &4 9] (Rent-seeking) 2]
AS Zo|7|2 A3 Fost= Aola, 1 WHo=m mE AsS HE

A o]] A7 %(Medmtmg Hierarchy) 2.2 9 d3l= Aotk

280) See generally Margaret M. Blair, Directors' Duties in a Post-Enron World: Why
Langiage Matters, 38 Wake Forest L. Rev. 885, at §99-903 (2003).

281) See, e.g., Del. Code Ann. tit. 8, § 106 (Supp. 1996).

282) Blair & Stout, Team Production,. at 278.

283) Id.
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o] A&A =& A F(the Repository)Z 1 715 3hr}2se Eﬂ—r
o] FHEAbE F|ALolo]o] WA S e Ao m <l -2

1olell el FFelAl 2 s HAsAY
A Aol PAoz 1 o]elS Hulsly] Rt 3
Atell 21 J ool ol LA 7] o] dA ot} 289)
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l(

O

£33 3: Corporate Governance Chart in Team Production Model286)

Board of IMreciors

bl Canstitnmis
cxo
¢ Macagers )

Employees

284) Id, at 292.
285) Id.
286) See Blair & Stout, Team Production, at 280.
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[‘

287) Viet D. Dinth, Symposium: Team Production in Business Organizations:
Codetermination and Corporate Governance in a Multinational Business Enterprise, 24
Towa J. Corp. L. 975, at 989-90 (1999).

288) See Oliver E. Williamson, The Economic Institution of Capitalism, at 249 (1985)
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289) See Blair & Stout, Team Production, at 282.

290) Peter C. Kostant, SYMPOSIUM: Corporations Theory and Corporate Governance

Law: Team Production and the Progressive Corporate Law Agenda, 35 U. C. Davis L.

Rev. 667, at 672 (2002).

291) 1d.
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292) See Blair & Stout, Team Production, at 282.
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2. T2 A4

HEAY 2fd BN FFE 3Jrke] afAel7] b FF
ole] Soisl L oAtY] AFTIFoR FAsH welsorh 1
glan Ak Aol Rl M= FFE ﬁ/\}gl ZfrAbE A skal A
= FARE ZAAt FaAe] A9E el F el Ssts #Hg-
Ao gfploz wolgol it o9 ZE F ol EF= FFUF A
Aol AAE BAtel AEsks AtAA SHoAM e F5] A9jE t
Far Q7] wZell, @<estAl BAbel Alks Wi ol dARNER F
F= g8 FEEE SR/

Hbele] grzud BEHleX g7hsIALe] T 9hol(Agreement)299)E

=l
ot A ERh296) thA] DA 3AF M
D E3hd A4 A2 AFsh= 74 Y(Providers of Specialized Human
Capital) ¥} 7o] 3|AF o] AR AL 74459 st Holrh29)
o|9} o] FFLAFY qrilol ot ojale= FFol| oa A ujE]

of
:(])L_‘,
X
Yoy
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294) Lawrence E. Mitchell, A Theoretical and Practical Framework for Enforcing
Corporate Constituent Statutes, 70 Tex. L. Rev 579, at 630-43 (1992).

295) X 2YM wdlo] =Fo|AE “contract”, & “AleProldls WolE SRR AUk
Ak WAl “agreement”eh= Fole] JdS ARESRAL UTE 1 ol V1S9 W= 34
el A AlckEAbEe] dafjet APHE 77 9% oe® sfAdnt o FFet
3AL ATl AR R o] Folx] IAL of el S Wk slo g Azt

296) See Blair & Stout, Team Production. at 288

297) 1d. at 277.

298) See Michael P. Dooley, Fundamental of Corporate Law, at 97 (1995); David Millon,
Communitarians, and the Crisis in Corporate Law, 50 Wash. & Lee L. Rev. 1373, at
1374 (1993).

299) D. Gordon Smith, supra note 248, at 280-284.
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(1) ool o

dxzyid mdo] Ao meoA wAsts 7|3|HE o] F7-3
9]303)(Shirking) ¢} 7ol A 32 ) ¢ (Rent-seeking) A & 3 25}
= WS "/ s 189 AgE E7)sk, ﬂ/\}“ o= W
sk HA A A|(Legal Entity)ol] 2 HEE FA3t= A How 3k

300) See Blair & Stout, Team Production, at 309-15.

301) PrEESGIE, AR S, 820

302) LEamoL.

303) o]Ake] o f-oll 1A Shirking> ANF-SHEl WA= G 4 AAT, AAHA
WA Bz e dFEE 73] dsFole AAstng, Fojg o
2 713 d oldFT39e 8o 2z AHEET
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ot 7oA 2] A&, §e F-sitEEJoint Output)? = § Aot
AAAFE (G S|l S48 AR} 2 FAF AAE ST
FA e AfdS ou|eithsd vl el A 3ALe] Ak 5
o] AF7F obyar IAF 1 AAS] Aol whebA 3|AF el A}
Aboll th3 A A A= HFold A ] del ol AT}

of2]gl 3| Abapatel wigh dAI 3Ake] WQlA 1o w <Qla] AL
Fabe BAb Al A& skaL, ol Ak 3]AFe] 41 XR(Fiduciary) 7} El T
o[AbE] = BlAtel tial] AAEE] ol E HE THAA &= olAlR T
AH AL, FRAARAM O oAb FARALEY] & - o]ole] Fufjel ¥
of HFTA AvjAS 7HTh whEbA oAb 3JAFS] A& Al
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3. =39 7|gA G2 2l
(1) AT =719 =2 (the Traditional Model of State-Owned Enterprise)

1) 4 AA 71 (the concept of Corporate Entity or Legal Person)®]
SRR

TN dEHes SR7Idd os) Atkd Aquxseh Aste
A Alzdlo] G JATEI6 o] F THo IR ELS F

A3Ake] 7R v o] FAL RElvbE B2 5 Ael7) dn &

£ A48 AAe AololA AgE B3 TN mde Dol T
A Pulehs AHste] AgE 719 Felelt W] nHe 2
WA Q2% vgonAd 9RNE Freks A4 P9 EE

Qo e FAYR & 5 Ak oleld WA FuAel Aolw

g FAolets WHe Apow W

olg g ITRIIYE D oAM= =3t dE, Lgar FuHA A
Al

3|A}F A4S HA A A(Legal Person or Corporate Entity)3572}al B =
A3 2y, Tl 1984d7HA] BAE WA AAR e &
ket

358) TRA| 3| A, “3] Al(corporation)” B “F <2 (legal person)’©] 2}

W2 AY BAol= Ak Fkal, @A Astel MR|AE A

fr

356) Cindy A. Schipani & Junhai Liu, Corporate Governance in China: Then and Now,
2002 Colum. Bus. L.Rev. 1, at 5 (2002).

357) iy, “kB Eitik L @ X229 A 2 d(Team Production Model)oll B3 #5e", &
LR SC, HEBIREE (2005) 2K

358) Cindy A. Schipani & Junhai Liu, Corporate Governance in China: Then and Now,
2002 Colum. Bus. L.Rev. 1, n.8 (2002).
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Absh= AL E A (factories)’ o] JIE 2R AAXG & 4 )
SE) o84 ol lele] AR AaE 9@ Aol wA AL
A ERAVIE QA3 FARE ASE HE FaTt AAEAILI0 FHE
of F= aapde wa el sAdS gol ANE WA A
(legal entity)= 1A 3slaL Atk

=Y FRIIQEDS AGAAG AN F7HE BANEA g gt
A A G9s 24T S s AAH SHME FHS 2
b 2y 9=re] 3AbE Y HEHME B 5 9%, 3AF &9
AN A G| FTE s ALgetd A ALY I B
= #1% 7] F-9(Incentives)”} FA = AI}E Zfstal, T3k 3JA}
ezt 2 994 ol xE & &A(Efficiency)©] w4etE A9E

o2
7o

[0 & fo o M
ol
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Al :TL"J%(Economic Unit)OloiE}J_ & 5= 9t} 360)
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359) 1d.
360) Daniel C.K. Chow, The Legal System of the People's Republic of China, at
351(2003)
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o] 3AtE ettt I FF7IGel et B7k= el 7ol Al
A el wet "@rkE= Ae] oy, =ke] AAl AgE vy
A=kl wet Z1del ek FrrE Eebxithsen

ol w7 Ee] FE= A WFol EAsks AHY G
o A, AAH - 0A SRARAe S99 ANE A
7= Ade 2 B Sw71dS A AR Y F
Aol olole siab] ek, wohel ARAA Azge] Aleshe
Agnto] FxFJTh ol T 7Y dHi= dEF orlalA
AAl AAASRE AA FARZ &5t = 7] (business enterprise)

mae ohuzta @ 4 k.

Gl H 79 FRIYRAL MRHOE FERAW, T3 G4}
4 4R A8 - AAA eaE erd 1 199349 olde] FHYlYw
Gol Fa WAl U G2 vty w4Y FE grkn 44
ohoshustE, J1de =ksk AbElE ol shtel T4 8ol
AA AAANA olHF 1S FF AA Al wasse] oA
W Zbe) Jlde 1 AbEe) galel A, R4 as% B

e
da gt FRAL A4 - BA v B 5 QU] R, 94
7199 FERto] Aol ALY Il HAE BT TEAZA ¢ Ay
2 BAe 5 gl wEo

A TR FGl oA YEve RS
= Rl FdEREe] 7)ol e B
g sy 2Ho® ggAHoR £ 4 e ZF, we w7t
oF 719 ada FAYES AusA I3 e

th= Aot Tgli gy di - vs F

361) See Schipani, supra note 358, at 7.
362) 1d.
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A4 vs wA mgwsel B B4

WEE Fole FATAe] Auzd Afse FAZ % Aug
ozA AP AW PR FHA Qe AUk wAT & 9

el 2 onlzh QT @ 5 Atk &, R w7198
e A aEm AA - AAA A4 BEe BE Ada, 3
A FQAES 1 AUE ASTN BN B 4FosA9 1§
e ERd 5 ggon, A 97, 39, g8, adn A
G PR YA A% gus ge And A 24024 o
e ATk oled A4 - 24 AR AFEL 20000 F3
of A AANN FoF 4UL T At NS VE FoF 4
Q1 F9] shietn Az

@ FENA FHY 2d A /1Y 2

A

1980 AN F-8 A w7kA] T IJAPHE AA F7HA HE s ARG
AztEv AAR S APl AE A7) 1993d0]%07
o, B2 o= A T 3APEH SAF Al=Fel gk 4l
19931 o|ZTXREZ A <Lsts Hsko] 7Fslrhied v 19931
19921 = Ao AFAAAA Y] =d3 A Al A AL Al=E
THEE oulel A F o 7F JAIRE, 1980 Z2RHREE] 199317
of Tl Vd¥d AA =olo miAS Al T IJAEATL
At A Tag A7IT & 4 vk webA] 1993l 7bA] o] F

so] FAL ARE FH719e FE A mdold & 4 9L, 1993

> &

Mo Mo Kl

A

AN

363) T 719 el Sddol I H=F n§ AFo] FHrIge] ATz 1A
A3k AL el o @S mislthe B4l wARE ARAAE 2AHeE =Y
at7] A<l 1980t 7kA o] F=re] Al dS ands] BokSd, A 71 FH
= Agkd = Qe AEA - AAA TIRke 5T e T 5o 7193
2 add F due AR A= e

364) See Danlel CXK. Chow, The Legal System of the People's Republic of China, at
351(2003).
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2006 F-E] Al Foro] AFAPHS A4 g

ollat AL FANA weste 1ES AAANA Holu}, BE o

ol 4L 7] AYdor ANFHE VIFY HAAS dAS)

n=r3t ghpoll s 3lAke] Tl whel e - o5 - Ale] dAV &
71 AR kX &it(Public Corporation)2} 47 PR €t (Limited Liability
Corporation)| A= 3JALS] Ay gJgoz Qs HAE= ZE HE
AL gAabel ALEHL ALY AFE FFo0A AKHUE Zo]
A0l Jid el 3 BE 3Abe] Fo At dFdele 5
TE 3¢} o|xk3le] Hol® AL Ao T dFE A W
Hell 1980t F-E] 1990t =W7hA] o] T 7|9 wU7kARE
g3t HelAde] AAE = AT, 3|AF A Tt

3 3,
A e dARl e Ao o AfEa, 1 29 71go
Agtsts BAls Aok oldd AEE FE7F YERAE 22
ol 1980t FAl T2 FUNEARARE FAe s
T2 MdE AAstL QA GobA, FAAAMNYH EEE= AL

365) See generally Cindy A. Schipani & Junhai Liu, Corporate Governance in China:
Then and Now, 2002 Colum. Bus. L. Rev. 1, at 3-22(2002).

366) Id., at 8; Zhonggong Zhongyang Guanyu Jingji Tizhi Gaige De Jueding, The
Decision of the Central Commitee of the Chinese Communist Party on Several Issues
Concerning the Reform of the Economic System, Renmin Chubanshe[People's
Press](1984).
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367) Ding Genxi & Zhang lJianping, Brave Exploration Stable March: Reform in

Progress, Economic Reference Daily, at 2(Oct. 26, 1998).
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3) ddl Ao A 2005 SAFH 1A

T 19929 AFAAA AT mdd o I dE A

= hgsh= Aol Fskivh 1993w del A=

8 AANA A BAR ABEE T5 ZNe] S wgste] 3

AR 2RO ARl T A IAF Az AN 2 E
&

4o eAsEs 23 4% 9y 47
al

A. 19933 3| AL
AEAA IF/71 2} Hluste], 19931 SIAMH-S F== g9
MES 9 HEs] HAo wrgala Ao A3tk S| AR u)++

=
(Corporate Governance)s T %3o}7] 9ot =2S 3IAlHolg = AAH
of A&tk oleg T=AFF Aol 1993 FAHE ©A
AZAL, o] BAPEL 19989 T UM A VxrF Hdva &
T A
19931 3|AHel SlolA 7HE & S Ifrldelehe +4E 3
A FEiRES AR S -7 #H 2 3] AH(Close Held Corporation),
72131 3 73] AK(Public Held Corporation)® o] A 3IHA, Al
Aol AgE vefet AL FEHE FAstL dve Aoldn. EF
SIARAI ] 2ol oA = ARk oAb A A o] I A=A FFFIE W
A A A AL, o|AF3] 9} 7FALS](the board of supervisor)E 3] AFA| B -3
el 7eer =Qdlves A2 dds] 2 guE Zdeva & 5 9
o 53] g=old= A4 HuYIAd =QolFvb =o0Ha =
x

H
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Diroctors)¥ # L B I A(CEO)= wdlate] m=219 3JA oALAA
I A Feotd A9 5E
Hol Ytk & 4 Uth

= R R R R e ) i R P Bl i Sl e B B ot S U
vt vl=re] 3AF AR o] AFE Ul ZFARS] 9 3] (the audit committee)
£ |3}, AF<]o]AH(Outsider Director)@ T %= YA F+XE 72
A s B, S oAb eF LS MR SHAC Ve mA

B. 20053 F= 3AH 1A

2005 10 27¥ S Al03] 2EARMNEKAEG WHEZAENA
SIS AP RS oAtk o] MAT 19931 3]A}
T F=o] AGAA dE e dEs whgste] duH
S SHTH36S) Halo A= FAby el AHEA ] e Rks

AR 5w A el R R} naste] Farol Aujtx B

T2 19933 S|APH A|AFGo]Z AA| o] FEERE 23] =}
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A A 2 AA AACd B e 2P glolA, 3
A S IS el 710}741 A7 =9t Bk SARE A B
T ol =7ke] FAPES Farsto] |l mbGSiAA, 12
3] 717J st 2= ﬂ*}‘:” MBS T 3Ae] whgskar gl
X A= AR TR e st dlle] HAY =&, V1Y B
A= 7 =7ke] A dd ol wiEel, 4 =7hh AR st
of et BAF Aol sy e AAAE FAE = AR, A AA

368) Z5 JGBE, “hBHT L v etk oL & F o E A EIE A, TSRS 33(2) Wk
67, 73-741 (2006.2)
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(FUA+EFRAD) | (AFA 23 (A+B)
1989 14.8 30.0 44.8
1990 14.3 31.4 45.7
1991 14.1 32.9 47.0
1992 12.6 33.4 45.0
1993 10.3 33.1 43.4
1994 9.7 33.1 42.8
1995 10.5 32.8 43.3
1996 10.3 33.8 44.1
1997 8.5 34.5 43.0
1998 7.9 36.6 44.5
1999 5.4 45.1 50.5
2000 4.5 38.9 43.4
2001 5.6 39.4 45.0
2002 5.1 43.4 48.5

409) =7l A 2 A DAE 7 20040 % FUl FETIHS oo R FARE
Azo] mEW ALejo)ALE AddtEd oM | A 4 E
Alglo] FHalE Hlgo] 86.5%E AA s e A .
“ghar 7Rk AR At - 2R - AR AAere SR TR
ZALE] 9F A AT A 15H A4Z (2005, 2), 194 FZE.

410) AAY, AA=E, 32749,

411) 2f9F A gol T HA &
i AN A v 2F9
2007. 2. 13. 159,

412) BdE, “sk= Z1gAGe] ez Ak AR - AR AAEeks T4
o= Tekarabs] o g A A5 A4S (2005. 2), 1921344 20061 R 7Y
At 2fA T2l gk 4B F 7 (www.fic.gokr) AF=E EU=2 G313t
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ST (BYQ+ESBA) (K754 29h) (A+B)
2003 5.4 42.8 48.2
2004 5.2 43.1 48.2
2005 4.9 46.3 51.2
2006 5.0 46.2 51.2
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EEolaL, IzdEAel A Frgd
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(e}
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Abe] s FUATIE ATIES rFE A whebA, NYSE: (D3]AF o] A €]
FkeE WEAL SYolAtd A < HelAb o] JiEE dAE] siAE A 3)F
A3, a2 9 L3], BE s wEA] SojabmR A= ol
i AQtgc) o]o] #3k AAE Y&-LS The Bank of New York, New Corporate
Governance Standards for U.S. Issuers (2003), available at http://www.adrbny.com/dr
cgm NYSE NASDAQ. jsp.

415) E oA} zkFojof &k Qs ApFo| #gk & A|SE W82 Luca Enriques, Bad
Apples, Bad Oranges: A Comment from OIld Europe on Post-Enron Corporate
Governance Reforms, 38 Wake Forest L. Rev. 911 (2003)& =
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421) (RERJEAK, Hifwat 3, 3016
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2 (2001) 100,

423) E£a1, AA=E, 614,

424) =7ke] Z3bH RA e} FFEAFske] dAle WiE =T o=, Peter A
Gourevitch, The Politics of Corporate Governance Regulation, 112 Yale L. J. 1829, at
1865-1866 (2003); Mark J. Roe, Can Culture Constrain the Economic Model of
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