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Abstract

This research is designed to help understand the controversial issues in
the KORUS FTA Investment Chapter and to guide the direction of
discussion on such issues. The issues in the Investment Chapter cover the
scope of application in the investment chapter, temporary safeguards, the
relationship between expropriation and public policy, performance
requirement, investor-state dispute settlement, etc.

The objective of the Bilateral Investment Treaty(BIT) is to increase
foreign investments and to protect investments established between treaty
parties. There are currently about 2,500 BITs around the world. In terms
of the format of BITs, there are mainly two types. One is to protect
investments after they are established and the second is to protect also
investments prior to their establishment. The latter covers investment
protection more comprehensively. Korea has currently concluded 81 BITs
with many foreign countries, which includes a Korea-Japan BIT that is
characteristic of the second BIT type. The investment chapter of the
KORUS FTA is very similar to that of the Korea-Japan BIT.

Some argue that the scope of application in the investment chapter
covers investment return, including speculative portfolio investment. But it
is, perhaps, inappropriate to raise this issue when discussing the nature of
the investment treaty. The investment treaty does not protect investment
from commercial risks, but does so from non-commercial risks. Even
though there are many arguments about the effectiveness of temporary
derogation (safeguards), it may provide a minimum financial stability

mechanism to a country which faces a financial crisis. The application of



temporary safeguards should occur in the shortest period possible and be
enforced with a maximum transparency, non-discriminatory, and predictable
way.

Expropriation and compensation provisions in the investment treaty are
classical and essential elements.

Those provisions may play an important role in protecting investments
and investors. It is incorrect to think Korean firms would be more
burdened, if Korea accepted the provision of indirect expropriation due to
the fact that more and more Korean firms are investing in advanced and
developing countries. The intention of the Performance Requirement (PR)
provision is to create smooth investments flows based on market
conditions without any distortion from government policies. Korea
accepted the same PR provision as in NAFTA, when it concluded its
FTA with Chile.

Some argue that the ability of a government to exercise any policy
measure would be adversely weakened due to the Investor-State Dispute
(ISD) mechanism. However, the ISD mechanism is a universal approach
available in almost all of the current BITs. An International Arbitration
Tribunal determines only the legal judgment on whether policies of a
government are against the obligations in the investment chapter agreed
by the treaty parties. International arbitration may be a useful tool for
Korea who is seeing a change in its position from a host country to a
home country in terms of foreign investment.

There may, however, be some problems of international arbitration; for
example, abuse of litigation, lack of an appeals process, and an issue of
transparency. However there have been active discussions to address such

problems up to now. Discussions on the KORUS FTA Investment



Chapter should provide a good opportunity to address those controversial
issues and help settle the ISD mechanism in a positive way for the

successful completion of the KORUS FTA negotiations.

Key Words: KORUS FTA, Investment, BIT, National Treatment,
MEN, Expropriation and Compensation, Indirect
Expropriation, Temporary Safeguards, Performance

Requirement, Investor- State Dispute(ISD).
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(9l R =, %)
2001 2002 2003 2004 2005 2006
AzE Al 11,286 9,093 6,471 12,792 | 11,563 | 11,233
(F#8) (A26.0) | (A19.4) | (&28.8) | (97.7) | (A9.6) | (A2.9)
BE A Ex} 1,492 1,233 1,269 4,299 2113 3,173
(3E) (AT74.4) | (A17.4) (2.9) (238.8) | (250.9) | (50.2)
H| & 13.2 13.6 19.6 33.6 18.3 28.2

Z3] AAYE B AR (2007.1.4)

gk MFTA SA] FAPAS Edste FA4olgte HollA iﬂ@ﬂ
w2 9] =91 A A F A (Foreign Directive Investment: FDI)2] W 3}%=
Abarolt}. &k - u] FTAS t}ekst AAZA &3 = FAFH =wol &
Uz AHEE ol mE A HTEANFDNS Tdielt) & - m|
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A gk FAE ] v

8317 98l U@ FAE UL S oAk Auzade e
Aelzd SFAFAY f9e 2FT Aol

el G Jlth vIE} FTAS AAT FAEANA A AF 97
AgEAe wawn oz A MAde Frlea Yk FTA 2
QY BITO] WE AT AFAGHFEAN F FAAT AFEA
2%8 HET W 4P A5 9

i)

¢

FTAS AZ2% =71 T vl vjded vhet Ay, 35, 47tE=,
Avteh, WAZ 5 sES oo R AAol+

vl F ¥ AAFAY] A¥t TUHES vty BEE Sk A A
A 748 Aoz AFdnt. Ao A$ FTAZE ol 6.04%2
FDI Z7}&0] 1061%= Z718k9al, A7FEEol 29 11.84%00 A
15.19%=, HA|518] 45 15. 86%01]/‘1 29.22%% F W) 7+ F7HT
T A 20.76%1 4 843%% 4viAE A F7tHoH, Ayt
A9 02%4 19.18%= 7+ A 713

§°“

<X 2 "=y FTA AZA3 =309 nj=ro 28 E FDI 57

5>
ojH] 71 7¢ H o 2 RE FDIC A T7HE
o FTA @& d | FTA ¥& & | FTA 2& 1 | FTA @& ¥
2 4 1990~2003 2004 6.04 10.61
A7 E= 1990~2003 2004 11.84 15.19
3 F 1993~2003 2004 20.76 84.30
7ok 1990~1993 1994~2004 0.20 19.18
W A] 57 1990~1993 1994~2004 15.86 29.22

Z2] : o]Fqf, TH|ato] W FTAEA ) AE : e AAGAA T, 2006.

TP OECD MEW FANFARAES AAFE ASsh wnd

o, TRl xEE AR5 A (Regional Trade Agreement:
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o]s} RTA)o]l AZ2=2 4% FDI S A4 &S "M+ A

o2 AT oA BITZF AR FAAStE G FAR S
o A53}7] Hﬂ%oﬂ BIT AAoZ= FDI Tdid & 7dE &
e AR o7k E3tE RTAE AY gdieh AF3t &
AREA ) X}Oiﬁ Mol o] FDI T ool a4 d - d&&

FTA FA-@7%}e] o] FojA]= wiAole =dFate] frxlehs 54
o 7%= AW = g sfe]FA BHEe] HaAo] 7] wiEe]”]
T 3tk s Qe FakE Amwle] AakS BEwy] fsiA = Aw
Aol A FARE A4S bt Zest v o))
Zolth. wekA FTA FAFGdAE T4 A= T2 9 T334
g -5 oAEA AT AL, F HAFA Hee] EAE o
QA &S AP F8F o]k "ok

o]71A =T A e TG oA o] o]l
et R s oulsts AomA TR B el A ek <8
oAb o] B et
= dubH o g Hitol FEo| A Bt - B A Fo
2RO o= AR 4 sebe om R AR E A QUvh ey #o)
TAWE o] gol FARFATY Hue xARFE &wFAAe]

oole wEse AL guiste Aoz WA SN He} K Aol

1o
BN
N

I

o

2) FTAY RTA9] ¢ f3olgtn & & 9t
3) OECD, "Analysis of the Impact on Investment Provision in Regional Trade Agreements",
OECD: Paris, 2006.
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el; HEE As *’F%%Oiﬁﬁ AT 53] o]
FAle] 2= RIFALE S 9 %@33*19] AP colm] EAEAL
(that is already there) E.3 7} H Q3 Ao =A13}A = (that will be
there) £]=r Q) A Xk(foreign property)”= ©]3l & A tt6) wepr o] ©rA]<]
= AFAR T A oln] FAFA T FUE FAAEY K5
o il FEH A}AED

(o))
A
o EAREEAE 23 WA o]F FAfATE A
6_13
-

CEEE ERVEREENELE BRI L R
o] S|FEAA ole] mEe] AW A

5) A. A. Fatouros, “Towards an International Agreement on Foreign Direct Investment?,”
10 ICSID REV. FOREIGN INV. L. J. 181 (1995), p. 205.

6) UNCTAD, Trends in In International Investment Agreement: An Overview, UNCTAD
Series on Issues in International Investment Agreement (New York and Geneva: UN,
1999), p. 57.

7) o213k 3L 1967\ OECD ‘&= A4ke] B 5o 83 &k (Draft Convention
on the Protection of Foreign Property)’©ll 4] “acquired rights”, “foreign property”
FAS ARESL = HA = gelE

8) 58, "IAEAY (A 2%, Pk, 2001), p. 815.
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FAY] o5 AFAEARTE] WAE AH - FHoR Hyss
o & A FAEA DA A
oRRe nE ¢FEgte

FARRE S mEelthy 73

B2 BITOlA = FAPE = FAR s o 7]EQl HIxPEO5-9 A
& dFew sta Qe ¥, B Ze O FoPs gt eR st
Ue= AE Qi Fa g e #EE g s e R e A=
Atk o] W FoPolgtETt TS #HE dsolfte o= A
Aol 1 AHoE xE3bstal Adnt oA H FAFAGES] HAPE -
o] A{HAE FAHEREO] oy} o=l FAtet dEE s 7bA
gojE A5t oaAdFAe] Boe wed] FAAMbely A Ak ol
A ko] ofye} FxpghE AAlC] thek AR = Ao g
g$-o A Q= Eo]Jo2HHE HAAHET. UNCTADE IAIOE 9=
AFARZSY dS WA i e Ao® HRY = 5 HilAo
= FARS wEls AREAE 379 HER ERSHA A
HA jlFoll Aakeg B AT A "] AT MY TR s A
Zhgk el s gAY FARE AAE FEAVIE 2XE F W
A AFo= @ SHHolARE = FApzpe] ofolo] A A glow
2h-gotes A B=A APHA A, AA ALY FA gho] Ao 2o
Al A- &, Al HA HFd e EFAS BG4S 271
S3h AL ofYANE W=Qla wlaske] ol o] Zitbi=(dispropor-

0) o2 Sof, Wl BEe

FH Aol wwH Aol (@ TH) Aole] §A
A2z A2l =

4
b, olel ojatd #d FFoldt «FgS 9T A
Hat 25 - A, Bk 24 - 25 - 49 2 A,
Alekel Ald-olg B [y, Aike] F5, e A o] o], A% - 53
A-ARA-AE - d9uE Ve e A Age dE 2 g5 -
A - BE g oWk
10) UNCTAD, Trends in In International Investment Agreement: An Overview, UNCTAD
Series on Issues in International Investment Agreement (New York and Geneva: UN,
1999), p. 74.
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tionate) WHOE oI FAAENA IS HA = 2AE EFAT]AL
Aol QFAFAR GO HAE FAAs] &

H =]
mebd gEEARTEAL] AL WlE HEH

4 202 A
FDIZ t&abe =Aly Amel Qeon, weha aEA1E ol
sojol el o|FAFEARE] W7l WalEE Ao oldHThI

[. FTA
FAYAL FARCk] FEL BITE BalA o]FolAm gt Ao
Al Aol Awr Aol FTA AAA FARAL TAA7E
A950] drhid e FTAE F7hbe] 4% wejol] glo} Al dslet

= UEs 9 §4do= S¢St a8y HS =
Ao ApfrsHERt oyl Mu|auS el st AHLolEw H T
A8 5 E2ZAH0 273 dAHor B vk FAEAS FTAY
3 R omA ¥IAIZIAL UdE FTAY 7F4 tiE 2 29S NAFTAO|
H 45 FTAY 3t REo=w 33A7]A @i HE]
BITE &34 t&stal = x4 Atdl= BUE & & AUtk EUE
T b

=
Nudon FARAS 7 AUFe] MER FAs: A4S 9How

11) UNCTAD, Trends in In International Investment Agreement: An Overview, UNCTAD
Series on Issues in International Investment Agreement (New York and Geneva: UN,
1999), p. 75.

12) MAA o= oF 2,500702] BIT7} AAE o] dow, f-Evets d& - F3 5 80
M=t BITE AAsIAAL, 71Ee] A4S 371 FTA(Z ], 47HEE, EFTA) 2 g1
FTACl= BITS] W&3 FASE 174 S &2 FAFAEC] ko] Sl
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AL QITh13) FTASH FARMFAEA O Afol= FAFAA Al o=
FAR Bgel] o o] stEolA v FTAS] Fabfba e 4
ole] Fopgdt vRZHAE FAARIE SHoz & HER
FTAZYS] At Aol nadid T4 W7t stdisa, o0 ns
T R 7IE G mokA= Aol Fool vEha itk Aol

g VFTA TR & 4 glko] FTA FAhtH e W82
FAEANA Y] & A FAFekTE FTA Tt o Sl oF & Ab
Foz= () FA A, () A=AFACEHA wF g 2 B,
(i) FAF 2 FEe] B Fu, (iv) FAY 78 R B, (v) FARE
Aad sor AT oA FAR -9k w¥Este] WeRI
T 2 FHs=me-et FHA, ol eAn-It 54, FEx # a1

A AREA Fol LT 497t wek
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of\
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oz
lo
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o
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13) EUZ} AA% FTAT EUS AHEols ZofolA 83t =
ArolEo] BE YEe B oy FANE e FAPQe) F
B QA e,

14) UNCTAD, Bilateral Investment Treaties in the Mid-1990s (New York and Geneva: UN,
1998).
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Ao, olE = 4/50)4-S 1990 dthel] el E o] FT}.1s) 0131} A

ERAEE @ ExR o] 24

debel AEA g AeiAEAAL VST SR @4719S A
Reke A4 vER A FAGER S AAG FARA A
gL

& et gebd 4 goms oF b A
G AR FAALE AT T e Az the
g2 e Syl itk o\ @ gatel e BITEY o8 37t

53 PAEANA Wl A 1 BAVE Ha g RRe AP
iAol B etk AFHTS FBE Ae 53 WIUGS
FoA el

£ TR ¥ A (pre-establishment) THAJ | A F-E Q17 vt
A8 % st A s e A2 F AS onFh

R
e gREe] ALFEL GAAFAALRGE FAZ FAAE

15) Ibid.
16) Sornarajah, M, The International Law on Foreign Investment (Cambridge University
Press, 1994), p. 235.
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g Adzsta 9o JEaEe] BITE HAashs ofE MEato] A

L= AF2 = ol tfle] FAF o] 9(post-establishment)

AAM = Arhe dH ATk ol AT U

Troll BHA FAEEE S o] Follof =l FAte] thste] W=l
o

1=
55 3Hequitable) ¢S BAsEHE ZHo7 BITES AZdsts 497t

w7] WEolthiy meb WTOlAH thazt Ao FAEAe] AdE
A4 AT AAE Fohel FA A A ge w7bEe] v
AAA 93 o e EAARE £FL e AL oRol
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=, sl elgrErel 3o,

A= A 9k

42 Adl, 47FEE, EFTA(=9Z, oFol&
o

wagole] A9 EARAes B, 1l

Al
<y

A o Ad= (MY A=) Hl 1
5A(64), 292(71), UE&= 2292 2005 EFTA 2}
1960, | (74), W7)o/2 A2 HAA % S HdHo= A
1970dd| W(74), FURAN(75), 9=(76), vgd@k=: 2003 MA4EA
Z(77) o2 oA

S IH(80). AN (84), B
14
LOBOM | o 186y, Aebzcss), gope | O

17) vut AT 24 § FALEd W=t £ o9l Fab qfAl= i
o] BITsol A W=dlo]$-& skl 7] wieel e 2 =dat Fapdzel
ZA3 A FARSE s 5 gl

18) A. V, Ganesan, “Strategic Options Available to Developing Countries with regard to
Multilateral Agreement on Investment”, International Monetary and Financial Issues for
the 1990s, vol. X (New York and Geneva: UN, 1999), p. 23.
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1990—
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(92), F=(92), Iez}e](92),
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2(95), EFFZH95), WHol¥

(95), 2=9I51(95), HEe}&(95)
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H| E
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B vy

2003 MAEAHL

1996—
1999

Q1%(96), 8+92.24(96), FIAE~
EH(96), BFEHR]OH96),
(96), Z2u]o}(96), - etolrt
(96), A#A(96), THRTH97),
33(97), MetF2~(97), Yol
2 o}(98), A= =2(98), ol
(98), EARIYo}(98), JlEl=
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(01), ¥#(02), AH5-Tl(02), E
U= Enta(02), ofstolH]
ZE(02), 29%03), HEY
(03), WEH=(03), AHo]7}
(03), &upel(03), FolE
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Yol(04), £2%H(04), lH]o}
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d o Ad= (M A=) ] a1

(05), Far(05), &=nk=(05),
2o} R05), 7Felob(06)

. 923 =219
1. 22} i o] - 19601 o

20417] ol gl A HEA EAlE o HEAA G} A Abo]e)
2 T el A4S, F AT o

s)melAlbe] g, AN Al t FA AT, o) FE A )
4 nzel Al ol TAWH BARA ol

5914 2
Wk BAL )Tele] Aare] Fgol viF o]tk 9ol A ate]
g9-oh BAE e WA R4S JETHession)olt AT tel
FAz wAss JrETAe] WAdA BAS o Ao FAlY
GoAelqel olFele] AaA LA AuA olne] EAR Tl )
dutks G5 BAL gl Atk 2047] Akl Foy
At BAH Aol 1 FLHS fAFASAE BFET 9T
BEA BA} A BARRA olWRE GFAA ] JFS Fi
AREAL W 2 FEF BAAIL H7] A

22 il & Ao AABAAAE A stst= HA A A FDIS

de A AE st AlR7E 19483 Shuky % (Havana

19) UNCTAD, Trends in In International Investment Agreement. An Overview, UNCTAD
Series on Issues in International Investment Agreement (New York and Geneva: UN,
1999), p. 15.
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Charter)20)= &34 YEST & A3 =459 7] 7 (International
Trade Organization: ©]3} ITOZF H3HE A ¥
SAl Lol wal qrAdeka AN F - Ao R lzrx} TAE &
of AL THRIL Ak F A4S

Sabsh pA PN FAAe] BEE TR
ot B4k whAT Bl e ®
of F9sA Hol A2zl «“FAMNTH A4S A7 =
g T ity aey o xRS 40T waA
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of Mo} u%d o= Ashagith AF 300 @7 Abe|Fe]
ARy 538 ZFosk 97 ST T B ol ¢
SFRENE HALE FL A TR FA F22 1A 69

£ AnAustel Y TSl SYS a7 Agsad 9%
Qo] Za e AE Fgeti Aol Boldth ol AA%Y
59 A AAH BEE gAHoE %%%o}xm @xﬂazi

Aol ol & %7}% o] =7 2]
A= A 2T Alel iRk FA7F Aol Al oleje
ol AXA =YL AT AL et o] Al7]dE AW |

20) Havana Charter for an International Trade Organization, 1948.

21) UNCTAD, International Investment Instruments: A Compendium, vol. 1 (New York
and Geneva: UN, 1996), pp. 4-5.

22) UNCTAD, Trends in In International Investment Agreement: An Overview, UNCTAD
Series on Issues in International Investment Agreement (New York and Geneva: UN,
1999), p. 16.

23) Economic Agreement of Bogota, 1948 (OAS, 1961).
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1970t Zrbell 5o AAe] o]2xtt2 A= o] 7|3t Ftel dA

¢ == o= 2 25 Ewe sdsA ddAkd
W T8 Alel Wigk o=l AT I s AFA7IA ANd
ZAoldtt. FDIOl ek A= 53] NMexse dF2 ditdom
FDIC| theh =7b4 &A - o] Hasith= Fls 974 FDIZF-H
ojel& A k= Aot ofHE = A= 3F FE o
ol oy mEHS HAAd W oA FddHs AdE
1962 FF3] 2] 1803(XVINS S 24S AFAth & 2Ao=
AAzrdel digh =7 2 wwle] dels dAste] ARl g
=7HA SAA s Wik wfgke] AelE AU E e
2= o=mAALte 8 W e A BAde] AES rAskal

A el o8] FRENT. e FAEAA oA A%
A9 % ol mF A B FUEARES olelnEs 94

24) UNCTAD, “Transnational Corporations and Integrated International Production," World
Investment Report 1993 (New York Geneva: UN, 1993), p. 17.

25) United Nations General Assembly resolution 1803(XVID<] A2 W& thS3 2ok
The General Assembly, ...
Declares that:
1. The right of peoples and nations to permanent sovereignty over their natural wealth
and resources must be exercised in the interest of their national development and of
the well-being the people of the state concerned.
4. Nationalization, expropriation or requisitioning shall be based on grounds or reasons
of public utility, security or the national interest which are recognized as overriding
purely individual or private interests, both domestic and foreign. In such cases the
owner shall be paid appropriate compensation, in accordance with the rules in force in
the state asking such measures in the exercise of its sovereignty and in accordance

with international law....
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e Aol =0 FAE wHstE e EE A HAT. o]
B 53 MEm=elA stAl vetue, 283 SAs va
At = AT ARlTol M FEAQl Aol weka o] A7)
Astazt st w7tE 53] JiE FAAEY] &

A AA o] FRIE T FEORFEHY Hoo AT o] g
t}26) S OECDO A= <9 =7l Al kR
101 19670l & o]Al3lol] o3 e
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e

ol
rlo

o

= ] 5] A1 4] ‘E%%E}. A FFEZ FDIX.
T 4F& AF A= World Bank7F &1k 19651
MR =7keh Bl wRizbe] SR Agsde] w9 oF(Convention
on the Settlement of Investment Disputes between States and Nationals of

other States : ©]3} ICSIDY 2F)270l A At}
2. 197030}

19709t % YA 91717k =214 FDI] el diste] =gt
F& 7hAste L A3 197593 H 19779704 she]ell A S Al A g
3] 9] (Conference on International Economic Cooperation)’©] 7l %] %]
of 3loJoll A M= MExS Edsk= 2770 =7 tisEE0] d
yA, 79, 58, FDI 59 9AE 7H 1 F4S Agsiglon o
g v EEUTh o] Al7lol MAFH F8AA Azl
hs MESEY] 8w 23y Fa daEs whEe] e =

1074 AFARADA ] UL AT A o) 9 ABEAL W

_IE 00('

_4

26) A.A. Fatouros, “An international code to protect private investments: proposals and
perspectives," 14 University of Toronto Law Journal 77, pp. 77-102.

27) & @2 AFel AFE o IR AFsidod Ak a2 Aol Frtst
o] 19991 109 7kA] 13170 =o] 7hlaksivh,

28) Declaration on the Establishment of a New International Economic Order and its
Accompanying Programme of Acting (Resolutions 3201(S-VI), 3201(S-VI)), 1974.
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Sea mke] A A - A FALm Aol Aol 55 F

ge AR BYn 259 ol gL FAFE AETe] LT
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3. 1980-90d )]

DE o]y3 wde FDI ¥ Uy A Z WIE A Sk
oF 1980-90 3 = FARA3l, FASZ, FAHE T 7|7Fe]l. o]

29) Charter of Economic Rights and Duties of States (Resolution 3281(XXIX)), 1974.

30) 5 I art. 2.

31) UN, Draft Code of Conduct on Transnational Corporations, 1983.

32) UNCTAD, Trends in In International Investment Agreement: An Overview, UNCTAD
Series on Issues in International Investment Agreement (New York and Geneva: UN,
1999), p. 28.
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)
T A ¥ ¢F(Convention Establishing
the Multilateral Investment Guarantee Agency : ©]3} ‘MIGA {3 F o]
g} F3h 2 FDIC lolA Aol Sdieta e ofarstal sl o]
g3 s AAHEtE Jehal ole M T a7 A3 19949
WTOH47e] FDITA {85 = TRIMsHA, TRIPsEA, GATSC|th
EE 1992del= o] Qv sHAT o= FAL ol #
St 2] % (Guidelines on the Treatment of Foreign Direct Investment)’ 7} v}
Hxo] ol A3 whgetal dvk w3k ol YA A% F(Energy
Charter Treaty)’ = ol %] Eofol] A 7= Ak tiF-Z< OECD
=y MFdd SH7HASE sd=Es 298] 5070 =7kl
o] AeEAL, FAAFE B FART B3 T8I FHES
E§etn YUk OECDAIAL oleldh =o tot WANA Fxa
oo} FANES) 208 Buw @ AAA Fue] YAe
oA gua Rop] AA HEW & U= AN FARY <
i 2z

ol by o] Aol WAyHA Y I ojsjdAE 7H Gt

33) UNCTAD, “Foreign Direct Investment and the Challenge of Development,” World
Investment Report 1999 (New York and Geneva: UN, 1999), p. 115.
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- WFTAZE RAgsta gl wAPEO AR fsiel WE L(de
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86) S.D. Myers, Inc. v. Canada. UNCITRAL, 2000. 11. 13. |12} FE33, 2002. 10.
21, A2A FE3A, 2002, 12. 30. FFHH(NAFTA).

87) Marvin Roy Feldman v. Mexico, ICSID Case No. ARB(AF)/99/1, 2002. 12. 16. ¥}
o] #3 BH(NAFTA).
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L}, S.D. Myers Inc. v. 7oA
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91) S.D. Myers, Inc. v. Canada. UNCITRAL, 2000. 11. 13. A1z} 274, 2002. 10.
21, A2zF F-E34, 2002. 12. 30. HFFH(NAFTA).
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t}. Occidental Exploration & Production(OEPC) v. o3 %=2 AR

‘Occidental Exploration & Production(OEPC) v. o =2 A}7°92)0] A
=2 o] OEPCARE =2 ARV AER dFfm=9 o
EEolA AHEAL 0 Aol wajel AE woA Fejel Aoks
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2}, Pope & Talbot v. 7HtbALA

‘Pope & Talbot v. NUTIAL B A wj= @27 o] A3t Pope

92) Occidental Exploration & Production Company(OEPC) v. Ecuador, LCIA Case No.
UN3467, 2004. 7. 1ZFHAH MW= - o] =2 BIT).

93) Pope & Talbot, Inc. v. Canada, UNCITRAL, 2000.6. 20 ¥-¢kol #3 F7tak74,
2001. 4. 10 ¥oto] #3F FA 2002. 5. 31 £ Aol A3 #A, 2002. 11. 26 °H]&
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ZAA, 2002. 8. 7. F-EHA, 2005. 8. 3. HFHAH(NAFTA).

79



)

A3 @ VIFTA FAFHS) Fads 2 AR 24

v}l Waste Management v. @ A] ZAF

‘Waste Management v. @A SLAFZ1°110)0] A} Waste ManagementAh= ]
S oAelE ol Fol BALE E ARIAAE ASARA HA 5z
H71E A2t ds $lal Acaverdett= 3|AFE A HEFAL AcapuloX] 9F
287l Al R =2H 4ol #g FsAks Adsta, 2Hr] A
A4S st Th. A TF Waste ManagementAli= AcapuloA] 7} &<

= Adstil, BRS5Es M9 A gutd deAsas Adskat

TAE 21H A ATk Waste ManagementA = Acapulo?] 7}
9 Ay ekl FARA oMo ul9E
b Eaad weemd AaslEdes dusi
T ATAF-= AcapuloA| 7} &9 dl=2] A=
St S WAl 7L AAL 7] wA A Al A7 ol
aaElzl BAE) dEolnE oleld Ao Ayl A
o

= TAlgEe] AFE AR obd 3 AIAFF-O] £AE NAFTA|A]

-

38
}_,

-

N

(o)
= X

A

Lo

Lo m ol o2 o

NAFTAS} @8ty SARFH = 9 A& 5 ‘Pope & Talbot v.
Canada A}71°, ‘Metalclad v. WA ZAF, ‘S.D. Myers v. 7HUt} AR
s 370 ARl Gl =X 7F HAT]Eo -l e g skl

o) F= A110527F FARP A B HAT|FEOS oo dF
TA skl HA s FRI) MetalcladAboll Al ARG A B 3F Fxpol]l 3k
atal o5 7hedt AAE A ¥ AL ArTlEdE ¢

jus]
[e] -
gk Zolgtal dAste] £l RAS HivlEe-o HEew

110) Waste Management, Inc. v. Mexico, ICSID Case No. ARB(AF)/00/3/, 2004. 4. 30.
X F A (NAFTA).

80



Al

A3 Fa AHE A

e

At H2 F53 il d ‘S.D. Myers v. iUt AR

= Myt A9 pCBe| v FEFAZATL =S
2pdsl7] 93] EA o HaH FOREA NAFTAS] Wl=HIo]-9- 1%
of flaisw, W=rid-e- el fuide A= dstar P o
9= 14383l 9E NAFTA A1105%0 % vttt @gsta olen)
el 227 WsHgg-of fIRkE7] wiiEe] viE FHATV|FEdg-dd =
ufEl= Aoz o ks A e disiAe Hxvledle-o]

A gl ek Baro] AR Bk she ok wol Wizt



A3 @ VIFTA FAFHS) Fads 2 AR 24

B A= ol ed FaHaA rAHE TR FAAA S AT
= ZAE FARA FasideE F doe HAA Y Aot = F
AR} FRA 7G-S A ZF 7 (market conditions)oll thek ol whef

Foldof shH, olH g AAS =AA F A AAT AFo A9
A 7 FAREE 24 A Ejojof grhi= Ao|thii) gl - m

A 9 A g ARz

—)

IN

o

FTA°] €A% olg s

HgFoi A eAsh Fuglol #7

2
2. 3k - UFTA%Y o] Q9] F-3}F X

3 - UFTAE A4St #aistel AguE 5%, T AR AL,
%ol 5ol ol RS Fakshs AL FASL TG 2
AAGAN A FHRAS Fels AL FAeT ek B Aol
st 7} WA Fapel Ay -ed- g A9 -9 8d ®
© o) mE T ove] AR Bt ehggAFe] dadu ofy
e - FTAS] AL SR o] ol e FusA e
ol itk AwH oz FAHE oBLS F /A Fejolck R W

B
A

4

i

&
i
o
o,
=
4>
Gt
12

b

rlr

I

o
ot
el
Y
fo

& -
ol

4,
to
oty
Ho

iR
1%

111) APECOIA = 1994 FAA 2 & Fate] 3o 79 9 52 G5 =34
el ol o) ALES HAse AL FASa At ¢ http//www.apecsec.org.sg.

112) 3 - U]FTA #|11.8%.

113) 3 - ¥]FTA A|11.9%.

82



r ~ - T T
mt Mo ﬂ,_ﬂ ﬁm ™ %ow M]o M Mﬁ WJH ﬂ A~ ﬁk o m W Ho w_t o MM 5o mﬂ@lb )| m._.n mwu
L) ) oo ] o~ @ o 2 mr? o oo B ™ ~ T M =0 =
= HEFHIEYT IO AdTrg gl TR ygl
A = B o Tk X WS T B oEm o o e U
of < T KO oy _ o ol m o Y Bo . o of o of
Rl T R E FAE LTSRN v OF L, E B
X < = 1 rLAl,._ X R OwH AL ,DL _— A_I ‘_IWWL JH g -~ ..;L EE J.ﬁ ﬂwﬂ ‘ul ;01_ m
- Vumﬂmoergﬁ @%Hwﬂ%ﬂ%%%ﬂ&? = Juiwm%
= N o —~ —_— ) [=1 { ﬂ.UH o~ . -~ 1&|
< ET_%ﬂ%ﬁE I I T TR e R ST LY
B o I o B g o = o T R
~ — 2 o o OB of o Ho°
o g N M ny ) = ofp s - oar o =) o) dl M e B {F M
T T i w2 o wr e K T oo om N X W A
s R e R PEH g ML BT T g T g
oW ox % B m H WON TR & g W ~ °
ﬂmﬁ.iﬂ&wﬁﬂ%@lmwﬁﬂh%mﬂﬂw%ﬂ&wmwbcwlqulmﬁzlm
of = = ¥ T B G M o o o
JR TR S T T S TR I
~ R < LC ‘Dro io N ~ ﬂ_OI . S \Hoﬁ ‘UI ;.ﬁ "= [y :.; o - .:L q LC
< ,mﬂ el o) ﬂ_ol R o T B 3= oL T R o) &o B < =3 1_,_Al 1 3 W
T oo WM oo . Mode ™ m M g ® ~ i3 o
o} ﬂn‘_ X ,Q O_ — H;l — ‘mﬁ B go = N el
Wy @oﬂm@omﬁl% 71xr\v)%mm%%% A?%%M%
- ju)
WoE W o g om0 b ,Afﬁﬂmgﬂgm%aﬂoo el
L B~ oo R Iy " M| AR o E wom o 14 %E
o L d o x_xw _CEEH=L o M oo T T
e T - S S o ol S
mwO O 1uw0 - ﬂ@l JH 1_,Ar0 ..;L N ﬂ_OI 1 ﬂ/uA g ﬂwﬂ . AT ‘;b ‘NO a 1_ t ﬂ_OI ﬂ.Ol EE
OO T S B oo W E g oL B o A
B b < = T W e 2y T KT o o
T ﬂ%ﬂmMﬂm;T%ﬂuogymct.ima%su%%%w
T L E R 0 N o U Tl T N
o o oor HE Ak T° T F® S o LN - oo
CRIRER N O R B e S e T -

83

JFTA A|11.8% 3%

.

114)



=
G oro] QloBRE FES FHAES s A, iv) AT FGA
AT A 2E Tol, AESES S olo] ste] HEE Fols
w8 S g, B AT 99 oo QoRNE AuaE TridEs
S A v FUF EE YL $EF B FEO w2 a0
wApsh pE shggelnt AAskE A, vi) 2el@ Al olstel
WAL ATHE AT GGoIA ] FF e Ausg aiE o
FE mi gnteole) F i o AAGoEA e wvE A
sk A, vi) 2% AWFIZ AGSAL o] FAe) e 7%
P ohg PHoz 2AE Ashs B - AP T P
gao] a7 A ok mE oRE gastc 49E A9
3, AT G AA A% - AATH B e BRA A48

ol
£
Au)
o
1o
N
0
i
%
i)
ol
o
=
do
N,
ol
rlr
pou
o
it
X
ol

HA op @t ok, 2 24 Aol aa

B¥ A opyshar =i Al o] B bl gk 91w AgE A sto]
A= okd k. 7 o] @A) tAel ER}ASA ofste HE U
gl WE s BAs] flste dadh 24, o Akt 5

= AEY] A e 43S BEs] 98
17 Jbsd AE EE FAE AAXA

ERIGI I e

e
I
o
—
>
rir
e
=
o
=l
o,
o
N
2
K
Ho
o
OO
_|>i
=2

115) 3 - A7FEZFTA A10.7% 13
116) 3+ - A7FEZFTA #A10.7% 43

84



F HHARE FASD Ak F o el mEw oln YAEE B
W Ake) B RS A )le) w9l AR 59 we)
ANE PRFES aFselAE oh] Hrkh = AW GAFE ey
FAbEe] FAAE B4 A A1l oIS 1 9Fe] 4R

Ut B4 FALe 248G O AT AN A 2T 5
k. thek, el @ fzlo] Gal FAAI A4S FA vlste] A
A2 PG F ol FEe AAH o Palstol i oh) Ak

1

"] 20041 BITE oA o] 871 HAaA 114 ol axds

AR o] sXska ok A WA FEleE Sdl B 8
w22 Foll o8 AHAoR WHEHEAY, AAEE 2AZA T
=9 0 .35 AR Utk F 1) AF EE AH2Y 43 F
Foly vl & F£F g, i) 94 T T HEY IkE AFE S
A, i) A= el A BAkE AEolu AlE = ARzl gk e

U s, e 953 A, vi) 7ls, AR 3, AR S
I dle] o]HstEs sh= 81, vii) A G gk wEA Q] I
27 Folthy) 5 A FEl= SAS =g A, Ae Al
BOARAY 5= Agshe £oR FiHE olgeiowA e
o] 47} g3o] EAETY & 1) dA FF Ex °lEY Ik AR
874, i) A= ellA ALkE Aol gk e, i) ey
FHNE FEIFolY FE, B g8 FAe #dd sk
AA, v) lEE Fa FAbel o3 FEHoIY £EY, e 9

117) 3 - A7} EZZFTA A10.8.
118) W= 20043 BITR 9 A|8% 13}
119) v= 20043 BITE 9 A8z 23,

85



)

A3 @ VIFTA FAFHS) Fads 2 AR 24

nl=ro]l 2004 BITEZ oA olgied FBIFAFH] &
NAFTA FApt7g120e] &l g2 Ao dAsitt ofn] ¢-2ueh=
A7 2ke] FTAOA NAFTA FAFA S W&o wa oo Ha

rlo

AtAe 83 H} olth. thul 7]Fe] AR olPQAS oA
© & - Fe FTA 354 139 FRYZEESE &8 Al&eA sk
uthizh 3kE A FTA F-54 Iol= &5 olgled FygA &
d A A 2R =) e SivF 7k EokE Edkete] WAlskaL
UTH122) o] 3t ol 7ol FHi= 3 AVIEE FTAME FUSH

i Ugo] g -1 FTA @438 st =«
NFTAR <8 @A EAskE ol o7t A WA %—iﬂﬂﬂr &5
ol o Yol 7bs MF7F FaHA Feth

31 WTO/TRIMsE Gl M2 U4 TRIMsES FAAIZ|IL vl

120) NAFTA #1106 @ 7} Aof=e A=o] GAol M Alek=r B v] Aof= F2}
Ape) FApel el FAbel AR, F5, 44, 49, 99 Ee 299 2HoEAM G
T 2E gFE AAsAE b An o dAsEe Ast B An R FE o,
o = TW ARELlN, =l ASE B Aqu ] el S ws
1 AAsH= o, FuRvlE &l e S sl 9
. olEE AHAAEAC] oo, SA4A B Al o] njErA

© d

o

e o
o %

o=
>
OH _|

mWLW
o
i
J&gt

o 1 Hx
o~
1o N

—_
[\S}
—_

~

9

% AdAn 2, SAE Az okl fH 24 &2 oo = 1
ol o] #1uj 04‘:’7} BEshA = gou, qhald e fre glom melth =,
Foji- T4 grAel BHs] epulEE vkl Y A= A2aA”FEHL W
/g ol A iLLH%'%Ei o] o] 271 ZAel| & ol
olg ey 24 Aol wal elvkebt f -
111035}9} 45’45 B, HAE 89 wE F
AEFE71H, 434 deE AL 7E LFuSrH), AFH
, }ﬂ*iﬂlé solth
123) TRI ﬁ el 54 TRIMs7}F 571 flalld = 3o =470 AEFad
Az olok SHA(TRIMsE A Al1ZE o] Aol “FFFde #dy FAzx
AgEtal st 7] wiEel EAle] A 7F FEFYGe] wEE FaxA
of g ddke] He-HHom offojzxjop gty EA4, AT X7l 1994
GATT AI3x, Al1zoll fujslojor apv AlA), Aol A 7H-
ATRIMs A4 5% L] el eaizsolol deh TRIMsAAS]
FA TRIMsH| Al 5-5242] <1994 % GATT A|3Z% A48 = W=7t

—Qﬂrﬂ

oy

of

>

M NS oy o o
(g PN
o
Lo oW oy

N 3 2 o 2 Orﬁo%o}i
o™ Jr & o
Z_&;ﬁo

rL

rEH

rO

86



Al
A

M

A34d Fo AH4E

gk WFTACIA HA 5= ol ez1e] W= TRIMsHAANA T4
= oolgdare HerRt v Hu L3 TRIMsH Ao = ol o]
T2 FAEHE Ao oy FAHE ol 8zle] Wit g-ol W
dhe 2AY Aol 7 FAe fEEE AR dgHTE oA
gk - MIFTAS] ol AFA A M= 2w Aolsith. gk - MIFTATF 4
oal ¢euehs FRYAE 2IAZ ojPays Astas v
FAARl W@ apdof el AARle] FAH olF LS HA s oF
stne Az ofeziel AAads v o9 FbEe] FAA
EolAE A 2 Aot

@ 19 AR D Aol ThF oAz F3hEA

S VIFTAE 4719) ol eyl YAyt MR 19 49
A% oAbl B olWayAE FASE TS Fa ek o
Aol mEE AFPATe By AGIATY FARL FAT 2
27199 el BT FHL A w9 F9AS dPHES oF
M oh |k E@ ehy AokgAEe] Rt BAG AT )

HE TRIMs®] ol i) SHES, 57
g e 4ske] FUF T
Age] TAYFARRA, A EAW
& ALBEA B ARe 2E rHelut A
KR
=

4

AE Fshk=
b wrhsel ek =9 TRIMsEA S H&A0 238 574 TRIMse| A5
gl 19949 GATT” A% 13 = A A gl == TRIMs9] o<l
i) Sl gAtel et BFe] Fele dubder AdeAd Fde AT V1Y
T EFolu FARtEo R Adets 24, i) 7199 AfRHASS AT 71l
g ojgeEdst A eRA Sl Aite Bad E%0] £U& AP =
, i) 54 BEEFold o, Aol wole] 4 uE 55 A8t

RV (R o R D A 3 A



o
ato] A

o) AL} A=

S|
S

4 =
4o ade A Fae o

A
o

E

=]
RS
=

A

EBENE

]

I
fus

boole
;:—?]__

- FIFTA FAHe] a8 % A4
[}

o o]} At

A3 3

]
H

1o

o

e 5

A A 5

8

ofp

B

N

o}
@

-

R

o &%

S|
A

5ot 4

e

3H

I

]

=

pzs

sto] =7

S}
SL S

g3} $al

o] a1

]

A
L

%

7

ALl

Y ek o g e

k54

Al

JgFaion gahel IFFEAAE

Z1 0]
1=

qr

=

g 1 #HA7F o

-

R

5t

°©

gase)
ﬁo

oF
™

|

—_
fie}

Hlo

Lo}
ild

4 5}o]

1)

o] Ymwog A A

T2

Z S
1=

o =

]

A
AN

!

ol = o]

_o/]

T}H25), NAFTA FAEA
3gleh ey W] 2004 BITE 92

ok

b
ﬁo

—

o

o

L=

o)

57

S

A

A

Abele] o

=
=

o
88

Bofl A aLe]

=

Aol Al7IE A

Al A58}
ANE FHEAZL Ao Tl Asht MusE Ty

Tl &

=
T



o]

)

fite)

N

"o

o
o

&+

==
"o

il

°
Hn

TR 2] 7}

23!

3

Balo] opd Aoz

o]

1
s

al7)

S|
S|

K
B
~

o FAAfA FAM Y e, FAIA

it
il

al

BabEA) el HAel slusA e

oj

L

A AP o] HAolA

|
LN

[s)

EREED

}A A AABE ol ohrh 2y olsh

B

A

W #a

2y}

S

I o] it

=
gt

6]—_9_;%]\1

1o

)

0

¢

2kQlo] =

=

AAN A o]

Nfo

el

Ry

&9



)

A3 @ VIFTA FAFHS) Fads 2 AR 24

< 4 A FTANA FEE S-2uehe] ol el x>

|
22
%y
LU
jjé o
o
oy M
ol o e
=y A
e
T
T Loy
r-{u:

o

o

o
Y
10

kg

M
o2
o
)
=2
>

o

re
)

—

N

D

e

> o
™

(3

=

i

=)
ofx

o] %
AolN ALY Zeade HOP%%OH e}
O

o, o D?L' fir lo ofn
z T
of
>
2
RO
rir

IFom
>
=
[

ME ol
o
w, ¥
T B
ki

il
fincs
D)

N

N
e,
ox,
=l

(1) Ethyl Corporation v. 7 U-thAR

‘Ethyl Corporation v. ZHUTFAFA 12600 4 EthylAl= v]=42] B X o}
Fol 255 i o v MAdeR, Asak 537l MMT
(methylcyclopentadienyl Manganese Tricarbonyl)2}= 3}&&2 S #| %3
= 3)A}olt}. Ethyl AAYobAbE W 59) EthylAb7F 100% A 2S5 A8f
I = AR, YT e T s A"HE 7Igelth Al
Ut} EthylAbi= v]=12] EthylA25-EH MMTE $F5IHZ 543 &
ol 34 - 7tEete], Ayt AFe AFrdAtel #rsts FEAT
g w@3sta gk Ayt Bty o] 99S 1978 ol Al
ko MMT #uidH-7F & 3JAEe] Al = 4572 & 5 3

e, 19939 =0 Y] AEA dAES MMTZE AHs A1
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21, A2zk F-E34, 2002. 12. 30. HFFH(NAFTA).

92



% Sk 3]Abelth PCBE WUV ZRlAoh e A7 Ao AREH
2

Tl:— %ELH],

Myersib= AP @S lutr® st HHA, 7iurte] PCB &
A HZIES FAS e Etele Tl v 55 #H7|A AL

oA Aelsh AL e 1, olF FHME S @

o,

B3 H(EPA) S 2HE S FAs77E dagoy, v 1980
oz & HIIE FUS AHEY SA4M v MyersAt= v S
HoAgo Fda4 dARdS Aoy #dzt ks A Xe
el A 2E T, 19949 129 V] SHRSHS FAELE
A H(Toxic Substance Control Act) dlollA] FF R T Ao Fod HASS
WEstel PCB #H7=¢] e A o= &t WHs Ao
Atk olel whel 19959 109 26Ul MyersAts AU TR EE 9] $¢
o] &7}x = Al A Al FH (Enforcement Discretion)= F-o] REQkT). 1
2ol o] % B 7je] Vel wEiME FrHHor ¢S s7bskit
a8 A A A= 19959 11 189 PCB #H71E FEFAH FH
g Z | (Interim Order)’& 53l FfUrte A W= 0 2] PCB #H 7| &

AAZHT Ayt AR= W WEe] 52 o] v=el PCB ¥

S
= =
NEe] FEo] BAHoR FAA o] Fod F UEAT AT A
s

sTAEAE I AR v JelA § H7]E
of A7t wiga el 545 FAsts T A5 T Ao w
A ol Fod = dEs FAFY] welt vrelar vk 1Y
o AG T g-e) ol Aol oA ma SART YL FYsEx
A5 oA A3lstA HA=H, ol ml=e B EAEC] TAlol H



vl?_
o, =Sk As) ‘;-‘ ) 2e] ool o] SRl et
(3) ADF Group Inc. v 1]=AFA

‘ADF Group Inc. v H|ZAFZ 1290 4 FHuit} 7]¢)el ADFAFES W)=
o] WA]Yo}lN 1l-&F-(Department of Transportation)”} Springfield iL<:
L2 JAYAINA FALE SFetat SAAISF GARRRS] Hl= 71§ 9] st
EagdAZA FASHA = Ak $HHE, Springfield & T2 Q1 E A Q1A
SAFSE & A= AR g F g Ak FHolshr] fjgh 20w A
| Ao &) oFHow FBIxi A= 29 ‘Buy America
requirements!30’2h= AleFQ o] A=, o= FAbe] AREEHE A}
A 5 A T2 WEA vTolA AAbE AlEe A& RS St
W&ol 2lth. ADFARE o2k Hl=o] ZX|& I8 =4t ZhA] ol
gl vl vt AAE AFESI o2 FUFEE FAM Y] HES QH
Atk o]l ADFi= w|=r¢] ‘Buy America requirements’ <|=77 ]ﬁ
APk §d e X ZA] NAFTA Al1106300 4 FA g o
i of Arow euiss Aolgta ddete] W= 7‘33%% 5

d

(o]

Og(:[‘
>’—lni o

129) ICSID, http://www.worldbank.org/icsid/cases/cases.htm, ICSID Case No. ARB(AF)/00/1.

130) o]¢t FAFSE g o g 1933\l A AHH w2 ‘Buy American Act’Z} U+,

ol WmEFI Anjzd i AEE AAeA e Il daide v =W
[e}

29 Ao Fols FANE = e AS e R sha Sk



5714 o
A T2 A ESL FEEo] 93l A1108%4e] AF-xE IdEHE= 2
dQ1o] =73l ‘Buy America requirements’®] 3= NAFTAS] #d

FA Bastes 22 Kokt

g FTAY ol ezl FamAatAd2 A4 71 vAbdds- ot
Ak 2] Al Vo gtAEe] 7] wiel f-elARs
os A ol eE AW wHstolof Frh wEAM T el whE
ol A9 A= v=olele i Fvbaelx FAdsAl vA
ek 71 A, SaAE feueel @ WTo Alef=mos ZhelE
S7beS feuetst Mo FTAS AldshA @ik 9 - [FTAC] uh
2 ol Hoz g olofd nA Hrh=
FAFHE Sl TRIMsE ol &=
HR7E vl Akl vk gk - mFTACM = 1 97t S E 1] )

3

1. ¢ 9
FTA7F dad 749 Alf=e FAAEE ¢
T, FHal=dg, ol A
T dgEs st H



)

A3 @ VIFTA FAFHS) Fads 2 AR 24

Save 2A%E st @k 2y A4 FAEEe 542 ALt
2o A=l AEoly ARl AAY] o]Fo] ofye}, i T
TEAAE olFd HAFEE T FIHALY ool FAl FHtH=
¢4 AAlg-solete Aol Aok wEkA FARRAIT el hel A=
A= o] ALS, w3}, AAA Sl wel Aol Faske AAA A
g SolA AR oFE FEE 5 gle SR SASHA " o
23k o] = FTA A4 A A= ES SEAEoFA Ap=o] HE
Sl A oFE WAt FEYZEBDE WO aM TR w9
Aol SR FaH= e WA & vFTAM = o3 =
x| 5 H| %] ZX|(non-conforming measures) =4 A4 3skal A T}.132)

HIRHA] X5 fFHstE W2 ol e @8 sZ(Stand Still) 3]

I A 3KPole Back) U o] vk dAEE dHS AA el ¢
=0 FA AFEAE A FEolA 2ok = dHe ovst
H, A0 g dFeold @A o= Fa AdAGE FIHHL
= g3tefof sk fFHS gt ole £ dH F5 o=l
FA AGA G W 4517 Tbeshike] ol Fol wiek 1 xjelr) &
Aotz T dHo] A&

, A GAFHES FHIYZES 4T o T U
R

2AE 77} 32

wex] OB EGAA ek glekis

131) A4 979 HEd e 3gsts EokE EAsE W (positive list) T 3]-&
A Fe woks AASE W (negative list)©] AET|, NAFTAE FX&5 s}
A=

132) 3k - U]FTA A|11.12%
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135) 3k - AZFEEFTA #1109,

136) Dolzer, Rudolf and Stevens, Margarete, Bilateral Investment Treaties, 1CSID, 1995,
p- 99.

137) Energy Charter Treaty A|13% #|13}

138) += R. D. Bishop et al., Foreign Investment Disputes - Cases, Materials and
Commentary, Kluwer Law International (2005), N. Horn (ed.), et al., Arbitrating
Foreign Investment Disputes, Kluwer Law International (2004); M. N. Kinnear et al.,
Investment Disputes under NAFTA - An Annotated Guide to NAFTA Chapter 11,
Kluwer Law International (2006); OECD, "Indirect Expropriation” and the "Right to
Regulate"in International Investment Law (2004), J. H. Jackson et al op. cit., pp.
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139) Pope & Talbot, Inc. v. Canada, UNCITRAL, 2000.6. 20 ¥kl #3 F3+3-4,
2001. 4. 10 ¥oto] #3F FA 2002. 5. 31 £ Aol A3 FA, 2002. 11. 26 °]&
of #3t TH(NAFTA).

140) S.D. Myers, Inc. v. Canada. UNCITRAL, 2000. 11. 13. #|12} 233, 2002. 10.
21. A2xk FE24, 2002. 12. 30. FZTH(NAFTA).

141) Marvin Roy Feldman v. Mexico, ICSID Case No. ARB(AF)/99/1, 2002. 12. 16. -
otoll T3t TH(NAFTA).
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144) UNCTAD, Bilateral Investment Treaties in the Mid-1990s (New York and Geneva:
UN, 1998), p. 65.

145) UNCTAD, Taking of Property, UNCTAD Series on issues in international
investment agreements (New York and Geneva: UN, 2000), p. 20.

146) NAFTA art. 1110.:

1. No Party may directly or indirectly nationalize or expropriate an investment of an
investor of another Party in its territory or take a measure tantamount to nationalization

or expropriation of such an investment ("expropriation"), except...
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SHH OECD9] workmg paper154)°ﬂ w2 2=l F Aol Ty

TEH J)FE @S AASL Qa1 o]l= HT ulo] 5, A

3 U AV Ee A AR FTAQ v]=2] <2004
W BITE 21560 Hid®El A} thEo] glth. OECD7F A|Asts 7|+

oA, 22 EE dde] 2A7 1 %4 m ave] ulFe] 33 AsA
2FRAQ ue 2o £E A% Adeiut, $ERY, 44, 44 % 54 7}
e A, A25%F FAQAL AAe7] 98 =A% T 2o 43
FEHA BAL wEs] gl wekla Ae¥E YaATel WAMA A
A9 FEL TARA oUBTh@AF: wh Wae ey felel, o) el
QYT FFHA A4 B2 @aFelx ohsith,

154) OECD, '"Indirect Expropriation" and the Right to Regulate" in International
Investment Law, Working Paper, 2004.

155) ARFHY 71 AtdEolA A EHe 2 4 +8 I 2425 T
B, dIAZ 249 a3 effect), =219 52 (purpose), FEe FAAY] 7] dl(legitimate
investor expectations), FAH-X| = A F-2] 2] %= (intent) 5 ©] T}

156) US Model BIT Article 6: Expropriation and Compensation
Article 6 [Expropriation] shall be interpreted in accordance with Annexes A and B.

1. Neither Party may expropriate or nationalize a covered investment either directly or
indirectly through measures equivalent to expropriation or nationalization ("expropriation"),
except:

(a) for a public purpose;

(b) in a non-discriminatory manner;

(c) on payment of prompt, adequate, and effective compensation; and

(d) in accordance with due process of law and Article 5 [Minimum Standard of
Treatment](1) through (3).

Annex B Expropriation

The Parties confirm their shared understanding that:

4. The second situation addressed by Article 6 [Expropriation and Compensation] (1) is
indirect expropriation, where an action or series of actions by a Party has an effect
equivalent to direct expropriation without formal transfer of title or outright seizure.

(a) The determination of whether an action or series of actions by a Party, in a
specific fact situation, constitutes an indirect expropriation, requires a case-by-case,
fact-based inquiry that considers, among other factors:

(i) the economic impact of the government action, although the fact that an action or
series of actions by a Party has an adverse effect on the economic value of an
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e Fg o] Ut
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investment, standing alone, does mnot establish that an indirect expropriation has
occurred;

(i) the extent to which the government action interferes with distinct, reasonable
investment-backed expectations; and

(iii) the character of the government action.
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157) Metalclad Corporation v. Mexico, ICSID Case No. ABR(AF)/97/1, 2000. 8. 30 %74
(NAFTA).
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‘Pope & Talbot v. FNUTFALZA 1590 Al Pope & TalbotAl= W= 2.2
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158) Robert Azinian and others v. Mexico, ICSID Case No. ARB(AF)/97/2, 1999. 11. 1.
B (NAFTA).

159) Pope & Talbot, Inc. v. Canada, UNCITRAL, 2000.6. 20 ¥-<¢kol 3k F7hst
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163) Waste Management, Inc. v. Mexico, ICSID Case No. ARB(AF)/00/3, 2004. 4. 30.
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167) Waste Management, Inc. v. Mexico, ICSID Case No. ARB(AF)/00/3, 2004. 4. 30.
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168) S.D. Myers, Inc. v. Canada. UNCITRAL, 2000. 11. 13. A1} 233, 2002. 10.
21. A2k 234, 2002. 12. 30. FZIH(NAFTA).
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170) Metalclad Corporation v. Mexico, ICSID Case No. ABR(AF)/97/1, 2000. 8. 30 74
(NAFTA).

171) M.N. Kinnear, A. K. Bjorklund, J.F.G. Hannaford, Investment Disputes under
NAFTA, an Annotated Guide to NAFTA Chapter 11, Kluwer Law International, pp.
1110-19, 21.
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173) Marvin Roy Feldman v. Mexico, ICSID Case No. ARB(AF)/99/1, 2002. 12. 16. -
Qrell gk -G (NAFTA).

174) Waste Management, Inc. v. Mexico, ICSID Case No. ARB(AF)/00/3, 2004. 4. 30.
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175) Methanex v. United States of America, UNCITRAL, 2001. 1. 15. #g-fo] 33k
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176) International Thunderbird Gaming Corporation v. Mexico, UNCITRAL, 2006. 1. 26.
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or threat thereof,
a Member ma adopt or maintain restricts on trade in service on which it has
undertaken specific commitments, including on payments or transfers for transactions
related to such commitments. It is recognized that particular pressures on the balance
of payments of a Member in the process of economic development or economic
transition may necessitate the use of restrictions to ensure, inter alia, the maintenance
of a level of financial reserves adequate for the implementation of its programme of
economic development or economic transition."

216) Framework Agreement on the ASEAN Investment Area, art. 14(Emergency
Safeguard Measures), art. 15(Measures to Safeguard the Balance of Payment).

217) GATS art. XL

218) GATS art. XII.
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219) WTO, Balance-of-Payment Safeguard Provisions in Investment Agreement, Communication
from the Republic of Korea, WTO Document WT/WGTI/W/143, 9 Sept. 2002.
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222) “Each Contracting Party hereby consents to its submissions to the ICSID.”
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