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[Keynote Speaker 1]
10:00 10:40 IT sector's FTA promotion outlook and strategy
Young-sook, Nam(MOFAT FTA negotiating agent)
10:50 | 10:55 | Congressman Jae-ung, Lee, President of HUFS,
10:55 11:00 | The president of Korea Legislation Research Institute,
11:00 11:10 break time
[Keynote Speaker 2]
11:10 11:50 KORUS FTA Maximizing Future Potential in U.S. and Korea ICT
Robert Reynolds(a secretary of U.S. embassy in Korea)
11:50 13:10 lunch break
legal counter measure of IT
: ; the status and tasks of FTA agreement
PART | industry according to the FTA and intellectual property
agreement Prof. Ho-jung, Kin HUFS
Dr. Jun-jo, Mun KLRI) : '
E-commerce in FTAs the status of intellectual property on
With  focus on the Jegal |FTA and portal sites
13:10 1a:00 | counter actions With focus on FTA”
' ' speaker : Prof. won-mok Choi(EWHAWU) speaker : Su-kyung Seo(Kinternet)
debater: Dr. Chan-ho Park(KLRI) debater: Dae-e Lee(Koreal)
Prof. Hyun-ho Kwon(SSW U) Yun-uk Jung(NHN Inc.)
Analysis on the effect of FTA
on online financial sector Legal conflicts on FTA and
With focus on the Jegal| intellectual property rights
14:00 14:50 counter actions speaker: Prof. Ho Lim(HUFS)
’ : speaker: Dr. Dou-jin Kim(KLRI) debater: Prof. Byung-i Kim(HanyangU)
debater: Kyung-min Kim(KFB) Attorney Yun-kung, Oh
Attorney Myung-sik Kim (HwaHyun Law Firm)
(HwaHyun Law Firm)
14:50 15:10 coffee break
Promoting FTA and setting|Tasks and outlook on FTA negotiation
PARTII strategic countermeasures |with foreign countries
according to the agreement - with focus on IT -
Prof. Seung-kiun Ke, PNU) Suk-woo Lee NHN Inc.)
Promoting FTA and IT and Copyright FTA between India & Korea:
setting strategic | 15:10 | proposition, direction and strategy
countermeasures in the speaker : Rajiv Khanna(University of Dehli)
SW industry 15:45 | debater: Dr.Chan-wan, Kim
15:10 16:00 speaker : Prof. Yun-sik (HUFS south Asia research center)
’ : An(KWu)
debater : Prof. Jung-hwan 15:45 | Legal analysis of FTA between china and Korea
Kim(KGU) speaker : FangFang( FEIILER A 2)
Attorney Jae-gon Jung 16:20 | debater: Dr.Pyung-sup Yang(KIEP)
(S0C0P)
Main conflicts and counter
measures in the broadcastig
industry caused by the FTA 16:20 Estimation of FTA agreement with the United
16:00 16:50 speaker : Jin-hee Kwak(The ' States of America and Thailand
’ : broadcasting comnittee) 16:55 speaker : Charan Chakandaeng(Burapha University)
debater: Dr. : debater: Prof. Hae-chul, Byuen(HUFS)
Ho-young, Kwun(KBI)
Prof. In-su, Jung(KNU)
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KORUS FTA
Maximizing Future Potential in
U.S. and Korean ICT

Robert Reynolds
U.S. Embassy Seoul
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Gordon Moore's Original 1965 Graph (courtesy of Intal]
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Overview
1 |CT vital to Korea & U.S. FTA helps both.

1 Key sector both nations’ economy & trade
— Qutput. employment, productivity benefits
— Technology tie-ups already flourishing
— |[CT/RE&D -- a Korean investment priority

1 KORUS FTA benefits U.5. & Korean ICT
— FTA opens goods, services and investment

— IP protection and regulatory reform are
important FTA benefits in the ICT sector

32



7|z A

What is ICT?

1 "Any information and/or communication
device or application” + "associated
services and applications”

1 In trade terms, both goods and services

- Goods: ADP machines/parts (SITC 752/759),
Telecommunications equipment (SITC 764),
Transistors, ICs, Semiconductors (SITC 776)

— Services: Telecommunications, Electronic
Commerce, Convergence Services

ICT domestic & trade rules are
evolving as the sector advances

1 Moore's Law means governments must
continually adapt domestic regulation and trade
law to new ICT products and services

- TRIPS, 1994

- WIPO Internet Treaties, 1996

— Infarmation Technology Agreameant, 1896
— Global Basic Telecoms Agreement, 1997
— WTO E-Commerce Werk Program, 1998
— Multi-Chip Agreement, 2005 in Seoul

- KORUS FTA, 2007 in Seoul
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ICT is a growth engine

Key sector for both Korea and U.S.
Domestic Value-Added
Domestic Employment
Trade with Rest of World
Bilateral Trade
Impacts on every other sector, especially
financial services, health care, all B2B
— Total economic impact is incalculable

KT Value Added 1335 & 2000

=
L) = ] £.3 =re

Frind  Korea  bebnd Lrited Unied OECDS

angdom  lEtes
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ICT share (narrowly defined) in total employment

Bz lralka EU1S

Courtesy of OECD and Intemnaticnal Financial Statistics
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SITC764 Ranking
Telecom #1
SITC776 |
Semicnd
SITC759
ADP Pris #8
SITC752 |
#2686 B 511 2.205

Courtesy of KITA

SITC776 | Ranking | 2006 $m |2007/1-9 | Shr./Tot.
Semicnd #2 24713 | 20,596 B.0%

SITC764 |

Telecom #7 6 2 ) 32" 2 1%

sITC752 |

ADP - 4 48" 2472 | 1.0%
SITC759 | ' ' '
ADP Prts.  #23 3312 | 2058 | 08%

Courtesy of KITA
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SITC764 Ranking (2006 $m |2007/1-9 | Inc. Rate
lTelecom L 2,392 4 524

SITC759

ADP Prts #5 1.749
SITC776 |
Samicnd e 1.920

sITC752 |
ADP #19

SITCV76 | Ranking |2006 $m |2007/1-9 | Inc. Rate
Semicnd . 5521 3.537 -16.8%
SITC764
Telecom
SITC752

ADP 42 -18.3%
SITC759
ADP Pris / 3 50 10.4%

Courtesy of KITA
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ITC776 |Exports | Shr./Tat. | Imports
sSemicnd .-E.Edg 11.6% 1734
S

ITC/64
Telecom 5 2 B,

SITC752
ADP = 1.3%

SITCTS9
ADP Pris - 0.6%

200740108 data courtesy of USDOC; § millions

U.S./Korea’s Mutual ICT Trade

1 U.S is Korea's:
— 2m |argest market, 27 or 3 largest supplier
telecoms equipment, ADP machines & paris
— largest supplier of semiconductors, and g
largest market for them
1 Koreais U.S.'s 4th largest ICT supplier
after China, Mexico and Japan, and 6"
largest ICT export market after the EU,

Canada, Mexico, Japan and China
Based on KITA and USDOC Trade Siatlstics
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ICT a Korean investment priority

1 7 out of 10 technologies Korea terms “next
generation growth engines” involve ICT

1 Projects such as the “IT Hub of NE Asia,”
the "ITB39" strategy, Nutrikum Square and
the Songdo IT Cluster show ICT's key role

1 Korea will provide incentives to foreign
R&D activities and investment in ICT

1 KORUS FTA will also provide incentives

Part One Conclusions

1|CT is a key sector in both Korea and U.S.
economy and trade

1 A cutting-edge sector that has promoted
output, employment, productivity growth

1 Immeasurable spillover into other sectors

1 .S, & Korea deeply interdependent in ICT
already: strong intra-industry trade

1 Next: FTA helps realize the potential
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KORUS: a 215t Century FTA

1 [nnovative provisions to lower non-tanff
requlatory barriers and reflect modern
global commerce
- nen-discrimination rules for digital products
transmitted electronically

— "Technology choice” provisions to allow
businesses and consumers to choose the
technologies that best address their needs

- State-of-the-art IPR protection

Creativity/Confidence/Convergence

1 OECD Ministerial: Future of the Internet
Economy, June 17-18, 2008, COEX

1 KORUS FTA provisions address all three
— E-commerce chapt.: digital products duty-free,
consumer access, cross-border data flows
— Also: Electronic authentication/signature and
online consumer protection
- Services chapter. Despite reservations on
IPTV, some opening on convergence services
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FTA Telecoms Provisions

service of other party, including leased circuits
= /G at reasonable rates, including co-lo option
— Pro-compettion: maer supphers face differant
requirements

1 Assure impartial independent regulatory body

1 Measures that limit tech choice must be
“‘designed to meet a legitimate public policy
objective,” & not unduly obstruct trade

1 Phase |l of APEC Mutual Recognition
Arrangement for Conformity Assessment of
lelecoms Equipment (1988) soon as possible

IPR Protection

1 “Beyond TRIPS" protection for all IP forms:
- Copyright term extension to 70 years
— Full adoption of WIPQ Internet Treaties
— Stronger protection against online piracy, and
of encrypted satellite and cable signals
— Patent availability for any new invention or
new uses of a known product in all tech fields
1 Korea is 5" in intl. patent applications, also
benefits from stronger software protection

41
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Part Two Conclusions

1 KORUS FTA benefits Korean and U.S.
ICT equipment and services companies

1 FTA advances Korean goals in ITC R&D
investment and e-commerce promotion

1 “Creativity, Confidence, and Convergence”
-~ Trade and investment expansion
- Consumer and |PR protection
- Protection of and opening to innovative tech

Concl.: Make Way for Moore's Law

translsrors
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Power to the Revolution

In the last six weeks:

1 A Korean company announced a 64 GB
NAND flash memory chip, at 30 nm, one
4000/th as wide as a strand of hair

1A U.S. company announced a new family
of microprocessors at 45 nm, or about
2000 transistors to the same strand of hair

1 The U.S. and Korea have a lot to offer
each other in ICT. KORUS FTA can help.

Thank you for listening!
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Electronic Commerce in FTAs

Electronic Commercen in FTAs

Choi, Won-Mog*

1)* Professor of Law, Ewha Womans Univ.; Member of Editorial Board of Journal of
International Economic Law (Oxford); S.J.D.(Georgetown); Attorney-at-law (New York).
This paper is an update and refinement of an earlier article written by the author
entitled 'Electronic Commerce in Korea-Japan FTA' published in Korean Forum on
International Trade and Business Law Vol.14-1 (Korea International Trade Law
Association, 2005).

The followings are definitions of electronic commerce by major states and organizations:

(1) OECD i) broad definition: sale or purchase of goods or services conducted over
computer-mediated networks. The goods and services are ordered over those networks,
but the payment and the ultimate delivery of the good or service may be conducted on
or off-line; ii) narrow definition: sale or purchase of goods or services conducted over
the Internet. The goods and services are ordered over those networks, but the payment
and the ultimate delivery of the good or service may be conducted on or off-line.
(OECD, Measuring the Information Economy, 2002. Annex 4, at 89).

(2) WTO Exclusively for the purposes of the work programme, and without prejudice
to its outcome, the term 'electronic commerce' is understood to mean the production,
distribution, marketing, sale or delivery of goods and services by electronic means.
(WTO, WT/L/274, 30 September 1998, para. 1.3).

(3) DOC of the US - electronic commerce is the value of goods and services sold over
computer-mediated networks. An e-commerce transaction is completed when agreement
is reached between the buyer and seller online to transfer the ownership or rights to
use goods or services. This online agreement is the trigger for determining an
e-commerce transaction, not the payment. While transactions involve buyers and sellers,
we generally will measure e-commerce from the seller's perspective. (U.S. Census
Bureau, Measuring Electronic Business, August 2001, at 4.) <http://landview.census.gov/eos/
www/papers/ebusasa .pdf>
(4) European Commission Electronic commerce is about doing business electronically.
It is based on the electronic processing and transmission of data, including text, sound
and video. It encompasses many diverse activities including electronic trading of goods
and services, on-line delivery of digital content, electronic fund transfers, electronic
share trading, electronic bills of lading, commercial auctions, collaborative design and
engineering, on-line sourcing, public procurement, direct consumer marketing and
after-sales service. (European Commission, 'A European Initiative in Electronic
Commerce', COM(97)157Final, 15 March 1997. para 5).
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I. Introduction

Discussions on electronic commerce were officially internationalized
when the United States submitted a proposal to the WTO General Council
that the WTO Members should agree to continue the current practice of
not imposing tariffs on electronic transmission.2) Subsequently, Canada
proposed that Members agree to apply no new measures that would have
the effect of applying customs duties to electronic deliverables (tariff
standstill proposal).?) It is understood that these proposals covered only
deliverables that are transmitted electronically.4)

Discussions on electronic commerce became more activated when WTO
Members adopted the Declaration on Global Electronic Commerce on 20
May 1998 at the 2nd Ministerial Conference in Geneva.5) The declaration
directed the WTO General Council to establish a comprehensive "WTO
Work Programme on Electronic Commerce' to examine all trade-related
issues arising from electronic commerce, and to present a progress report
to the 3rd Ministerial Conference of the WTO. The 1998 declaration also
included a so-called moratorium stating that members will continue their

current practice of not imposing customs duties on electronic transmission.6)

2) WTO, WT/GC/W/78 (February 9, 1998).

3) WTO, WT/GC/W/82 (April 15, 1998)

4) It would not apply to deliverables that are ordered electronically that are delivered
non-electronically. Nor would it apply to deliverables transmitted electronically that are
intrinsic to and required for the functioning of a good delivered non-electronically.
WT/GC/W/82, para. 5.

5) WTO, 'Declaration on Global Electronic Commerce' (adopted on 20 May 1998),
WT/MIN(98)/DEC/2, 25 May 1998.

6) It is not clear whether a digital product transmitted electronically is trade in service
or trade in goods. In any case, a country might consider transactions of digital product
being transmitted electronically to be a trade in goods and attempt to apply duties or
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Electronic Commerce in FTAs

The idea of establishing the Work Programme was adopted by the WTO
General Council on 25th September 1998,7) and it continued after the
Third Ministerial Conference in Seattle in November 1999. At the Fourth
Ministerial Conference in Doha in 2001, ministers agreed to continue the
programme as well as to extend the moratorium on customs duties until
the Fifth Ministerial Conference.®) The continuance of the programme was
confirmed and the moratorium was extended up to the Sixth Ministerial
Conference by a General Council Decision on August 1 in 2004.9 The
Hong Kong Ministerial Conference, extending the moratorium again until
the next session, announced the "reinvigoration of the work programme,
including the development-related issues and discussions on the trade
treatment, inter alia, of electronically delivered software."10)

Under the work programme, issues related to electronic commerce have
been examined by the Council for Trade in Services, the Council for

Trade in Goods, the Council for TRIPS and the Committee on Trade and

fees thereupon. The moratorium prevents this from happening.

7) WTO, 'Work Programme on Electronic Commerce' (adopted by the General Council
on 25 September 1998), WT/L/274, 30 September 1998.

8) We take note of the work which has been done in the General Council and other
relevant bodies since the Ministerial Declaration of 20 May 1998 and agree to continue
the Work Programme on Electronic Commerce. The work to date demonstrates that
electronic commerce creates new challenges and opportunities for trade for Members at
all stages of development, and we recognize the importance of creating and maintaining
an environment which is favourable to the future development of electronic commerce.
We instruct the General Council to consider the most appropriate institutional
arrangements for handling the Work Programme, and to report on further progress to
the Fifth Session of the Ministerial Conference. We declare that Members will maintain
their current practice of not imposing customs duties on electronic transmissions until
the Fifth Session. Doha Declaration, para.34.

9) Paragraph 1(h), Decision Adopted by the General Council on 1 August 2004,
WT/L/579.

10) Para 46, Doha Work Programme Ministerial Declaration, 22 December 2005, WT/MIN
(05)/DEC.
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Development. During the course of the work programme a number of
background notes on the issues have been produced by the WTO
Secretariat and many member governments have submitted documents
outlining their own thoughts.!l) Participants in these discussions hold the
view that the examination of cross-cutting issues relating to e-commerce
is unfinished, and that further work to clarify these issues is needed.

As the efforts in the multilateral negotiations have not been progressing,
some countries started to pay attention to regional negotiations. In this
light, it is no wonder that the free trade agreements (FTAs) include
electronic commerce chapters incorporating special rules on it. In this
paper, these rules on electronic commerce under FTAs will be examined
with particular focus on FTAs to which the United States is party, and
their implications and problems will be identified. Ways to modify and

introduce these rules into future FTAs will also be explored.

IT. Electronic Commerce in FTAs involving
the United States

Since 2003, the United States started to provide a separate chapter
regarding electronic commerce in most FTAs to which it is party,

including the US-Singapore FTA,12) US - Australia FTA,!3 US CAFTA

11) So far, there have been five discussions dedicated to cross-cutting issues on
electronic commerce, held under General Council's auspices. The issues discussed
included: classification of the content of certain electronic transmissions; development-
related issues; fiscal implications of e-commerce; relationship (and possible substitution
effects) between e-commerce and traditional forms of commerce; imposition of customs
duties on electronic transmissions; competition; jurisdiction and applicable law/other
legal issues.

12) Signed on May 6, 2003.

13) Signed on May 18, 2004.
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FTA,4 and Korea-US FTA.15 The electronic commerce chapter in these
agreements begins with the recognition of the economic growth and
opportunity that electronic commerce provides, the importance of avoiding
barriers to its use and development, and the applicability of the WTO
Agreement to measures affecting electronic commerce.l®) Then the
agreements establish substantive obligations regarding trade in goods and
services in the context of electronic commerce.

First, with regard to electronic supply of services, these agreements
confirm that measures affecting the supply of a service delivered or
performed electronically are subject to the obligations relating to
cross-border trade in services, investment, and financial services. Such
obligations are subject to any exceptions or non-conforming measures.!7)
Hence, parties of such FTAs must treat electronic service just as they
deal with normal trade in service.

Secondly, with regard to electronic trade of digital products, the US
Singapore FTA and the US CAFTA FTA provide that No Party may
impose customs duties, fees, or other charges on or in connection with
the importation or exportation of digital products by electronic transmission.!8)
This means that the United States succeeded in reaching agreement with
Singapore and CAFTA countries on duty-free entry of digital products
transmitted electronically. This result is a remarkable achievement for US

digital industries because the duty-free status, which had been agreed

14) Signed on May 28, 2004. The parties are the USA, Costa Rica, El Salvador,
Guatemala, Honduras, and Nicaragua.

15) Signed on June 30, 2007.

16) Article 16.1 of US-Australia FTA; Article 14.1 of US-CAFTA FTA; Article 14.1 of
US-Singapore FTA; Article 15.1 of Korea-US FTA.

17) Article 6.2 of US-Australia FTA; Article 14.2 of US-CAFTA FTA; Article 14.2 of
US-Singapore FTA; Article 15.2 of Korea-US FTA.

18) Article 14.3.1 of US-Singapore FTA; Article 14.3.1 of US-CAFTA FTA.
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among WTO Members on a moratorium basis, became a permanent rule
of trade among parties to such FTAs. More remarkable is the fact that
these two agreements oblige their parties to apply no duties to electronic
transmission of digital products imported from, or exported to, any non-
party countries. Given the term digital products (not digital products of
each party), this interpretation cannot be wrong. In other words, they set
an example of non-reciprocal liberalization for the benefit of any third
countries, which may be called an open regionalism approach in
e-commerce. It seems that what is really intended by these efforts is to
eventually form a world-wide practice of permanent duty exemption on
digital transmission: if such clause is similarly adopted by FTAs made
between the US and its major trading partners, numerous third countries
will benefit from it, which will induce those beneficiary states not to
apply duties to digital products transmitted from the US and its trading
partners based on the principle of reciprocity.

The US Australia FTA has a similar provision but with a slightly
different language that:

Neither Party may impose customs duties, fees, or other charges on or
in connection with the importation or exportation of digital products,
regardless of whether they are fixed on a carrier medium or transmitted
electronically.19)

It is interesting to see that under this FTA the duty-free status not
only becomes permanent, but also is accorded even to any digital
products fixed on a carrier medium which are not transmitted electronically.
This means that electronic transmission is no more a condition for digital

products to entertain a benefit of duty exemption. Now, the moratorium

19) Article 16.3 (CUSTOMS DUTIES) of US-Australia FTA.
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has changed into a permanent rule and its scope has expanded to cover
a broad range of means of e-commerce transactions between the US and
Australia. Given the 'open regionalism' character of the provision, many
countries engaging in e-commerce transaction with the US and Australia
will benefit from the expended scope. This will, in return, induce such
countries to follow the same policy.

Korea follows this policy in reaching a FTA with the US, but with a
caution. Under the Korea-US FTA, customs duties and other charges are
exempted from imposition on "a digital product transmitted electronically"
and on "a digital product fixed on a carrier medium if it is an
originating good."20) This means that the open regionalism approach does
not apply to the trade of a digital product fixed on a carrier medium.
"Any difference that may arise between the Parties on classification
matters" related to the application of the above provision will be subject
to consultation by the Committee on Trade in Goods.2) Therefore, the
question of whether or not a digital product fixed on a carrier medium is
an original good is likely to be answered through this consultation
process, although it is no easy task.

Thirdly, concerning the issue of customs valuation, the US-Singapore
FTA and US-CAFTA FTA state that the customs value of an imported
carrier medium bearing a digital product must be determined based on
the cost or value of the carrier medium alone, without regard to the cost
or value of the digital product stored on the carrier medium.22) Because

these agreements require their parties to give duty free treatment only to

20) Article 15.3.1 of Korea-US FTA.
21) Footnote 2 of Chapter 15, Korea-US FTA.
22) Article 14.3.2 of US-CAFTA FTA; Article 14.3.2 of US-Singapore FTA.
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digital products transmitted electronically, digital products fixed in carrier
medium may be subject to duties. Therefore, the customs valuation issue
becomes relevant when such carrier medium passes through the territory
of a party to such FTAs. In this event, the agreements require the party
to charge as minimum duty as it applies to the medium itself. That is,
any value of the digital content may not count in calculating customs
value of the product at issue. Interestingly, as the US-Australia FTA
exempted any digital products, transmitted or fixed, from any customs
duties, there is no need to provide an equivalent customs valuation
provision under the FTA. The absence of such provisions in the Korea
US FTA is also due to the fact that any digital products transmitted and
any originating digital products fixed in carrier medium will enter the
Korean and US market on a duty-free basis. As there is no clause in
Korea-US FTA stating that customs value of a carrier medium bearing a
digital product must be determined based on the cost or value of the
carrier medium alone, Korea and the US may charge a duty based on
the wvaluation of the full price of an imported non-originating digital
product fixed in carrier medium.

Fourth, in addition to the tariff issue, the four FTAs prescribe
non-discriminatory treatment obligation of digital products applicable to
non-tariff barriers. This obligation applies to the relationship between one
party and other countries (the other party plus any non-party) as well as

between the other party and any non-party.23) On the former relationship,

23) The non-discrimination treatment obligation does not apply to: (1) non-conforming
measures (US-CAFTA 14.3.5; US-Singapore 14.3.5; US-Australia 16.4.3; Korea-US
15.3.4), (2) certain subsidies (US-Australia 16.4.3), (3) services supplied in the exercise
of governmental authority (US-Australia 16.4.3), or (4) audio-visual and broadcasting
sectors (US-Singapore 14.3.6; US-Australia 16.4.4).
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the US-CAFTA, US-Singapore and US-Australia FTAs prescribe that:

Neither Party may accord less favourable treatment to some digital
products (transmitted electronically?4)) than it accords to other like digital
products (transmitted electronically29): (a) on the basis that the digital
products receiving less favourable treatment are created, produced,
published, stored, transmitted, contracted for, commissioned, or first made
available on commercial terms outside its territory; (b) on the basis that
the author, performer, producer, developer, or distributor of such digital
products is a person of the other Party or a non-Party; or (c) so as to
otherwise afford protection to other like digital products that are created,
produced, published, stored, transmitted, contracted for, commissioned, or
first made available on commercial terms in its territory.26)

From this provision, one can note that the non-discrimination obligation
is based on the following three criteria: (1) the place of creation,
production, publication, storage, transmission, contract, commissioning or
first commercial availability, (2) the person (author, performer, producer,
developer, or distributor), and (3) the aim and effect of protection. In
other words, it will be inconsistent with the FTAs if a Party discriminate
against a digital product (transmitted -electronically2?)) because it was
produced outside its territory ('place'), or because it was not developed
by its nationals (‘person'), or so as to afford protection to digital products
produced in its territory (‘aim and effect'). One must note that this is

based on a sort of open regionalism approach in according national

24) US-CAFTA FTA
25) US-CAFTA FTA

26) US-Australia FTA Article 16.4.1; US-CAFTA FTA Article 14.3.3; US-CAFTA FTA
Article 14.3.3.

27) In case of US-CAFTA FTA.
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treatment given that not only digital products produced in the other Party
but also such product produced in any non-Parties will enjoy the national
treatment in the territory of the Parties. The US-CAFTA FTA applies
such non-discrimination obligation as to digital products transmitted
electronically, while the US-Singapore and US-Australia FTA impose the
obligation in regard to trade in any digital products.

In comparison, the Korea-US FTA does not follow such approach of
open regionalism. Un the treaty, only those digital products created,
produced, published, contracted for, or commissioned in the territory of
the other Party, or digital products of which the author, performer,
producer, developer, or owner is a person of the other Party will be
accorded with less favourable treatment.28)

Then, these four FTAs extend the non-discrimination obligation to the
relationship between another party and any non-party, using the two
criteria of 'place' and 'person' as follows:

Neither Party may accord less favourable treatment to digital products
(transmitted electronically?9)): (a) created, produced, published, [stored,
transmitted], contracted for, commissioned, or first made available on
commercial terms in the territory of the other Party than it accords to

like digital products (transmitted electronically30)) created, produced,

28) Footnote 3 of Chapter 15, Korea-US FTA. According to the announcement of the
Korean Government, digital products that were merely stored or transmitted in the
other Party's territory may not enjoy this treatment. However, the text of Article
15.3.2(a)(i) of Korea-US FTA does not seem to fully support this explanation. (Neither
Party may accord less favorable treatment to some digital products|[FN3] than it
accords to other like digital products on the basis that the digital products receiving
less favorable treatment are created, produced, published, stored, transmitted, contracted
for, commissioned, or first made available on commercial terms in the territory of the
other Party ).

29) In case of US-CAFTA FTA.
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published, [stored, transmitted]31), contracted for, commissioned, or first
made available on commercial terms in the territory of a non-Party, or
(b) whose author, performer, producer, developer, or distributor [or
owner]32) is a person of the other Party than it accords to like digital
products (transmitted electronically33)) whose author, performer, producer,

developer, or distributor [or owner]34) is a person of a non-Party.35)

<Non-discrimination Principle Clauses in US-led FTAs>

Me v. Others (or You) You v. 3rd Party

<National Treatment> <MFN Treatment>

Produced in My Country v.
Produced in Your Country v.
Place Produced in Other Country
Produced in 3rd Country

(or Your Country)

Produced by My People v. | Produced by Your People v.
Person Produced by Other People (or | Produced by 3rd Country
Your People) People

So as to afford protection for
Aim &

Effect

Digital Products produced in

My Country

Therefore, it will be inconsistent under the FTAs if a Party

discriminates between a digital product produced in another Party and a

30) In case of US-CAFTA FTA.

31) Article 15.3.3(a) of Korea-US FTA.

32) The term owner is added in Korea-US FTA. Article 15.3.3(b) of Korea-US FTA.
33) In case of US-CAFTA FTA.

34) The term owner is added in Korea-US FTA. Article 15.3.3(b) of Korea-US FTA.

35) US-Australia FTA Article 16.4.2; US-CAFTA FTA Article 14.3.4; US-Singapore FTA
Article 14.3.4.
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like digital product produced in a non-Party. Also inconsistent is the
discrimination between a digital product produced by a person of another
party and a like digital product produced by a person of a non-Party.
Again, the US-CAFTA FTA applies such obligation only between digital
products transmitted electronically, while the US-Singapore and US-Australia
FTA apply it as to any digital products. In Korea-US FTA, digital
products that have been merely stored or transmitted in the territory of
the other Party may not enjoy this MFN-type protection. In addition, the
agreement clarifies that the electronic transmission of audio-video
broadcastings for which the content consumer has no choice over their
scheduling is excluded from the benefit of duty exemption and
non-discriminatory treatment.36)

Fifth, the US-Australia FTA and Korea-US FTA go further to regulate
on such issues as authentication and digital certificates, and online
consumer protection. With regard to the authentication matter, the
agreements prohibit parties from adopting or maintaining legislation for
electronic authentication that would (1) prohibit parties to an electronic
transaction from mutually determining the appropriate authentication
methods for that transaction; or (2) prevent parties from having the
opportunity to prove in court [or administrative authorities37)] that their
electronic transaction complies with any legal requirements with respect to
authentication.3® Furthermore, neither Party may deny a signature legal

validity solely on the basis that the signature is in electronic form.39)

36) Article 15.3.6 of Korea-US FTA. It further clarifies that the supply of service
delivered electronically is subject to the obligations under the service/investment
chapters. Article 15.2 of Korea-US FTA.

37) Article 15.4.1 of Korea-US FTA.

38) Article 16.5.1(a) of US-Australia FTA; Article 15.4.1 of Korea-US FTA.

39) Article 15.4.1(c) of Korea-US FTA.
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Therefore, under these treaties, private parties engaging in e-commerce
transactions may freely choose any authentication method including one
based on legitimate electronic signature, as they deem appropriate, and
such parties should be allowed to prove in judicial and quasi-judicial
proceedings that their electronic transaction complies with any legal
requirements with respect to authentication.40)

The US-Australia FTA admits the necessity of mutual recognition for
digital certificates issued by each government, and requires both parties to
work together towards the recognition.4) On the other hand, the
Korea-US FTA reserves Parties' right to require that, for a particular
category of transactions, the method of authentication meet -certain
performance standards or be certified by an authority accredited in
accordance with the Party's law, provided the requirement serves a
legitimate governmental objective, and is substantially related to achieving
that objective.#2) Therefore, Korea and the US may maintain a certified
digital signature system, for example, for the use of electronic financial
transactions or prescriptions of medicine in order to safeguard public
safety or credibility.

As regards online consumer protection, the two agreements recognize
the importance of maintaining and adopting transparent and effective
measures to protect consumers from fraudulent and deceptive commercial
practices when they engage in electronic commerce.#3) In this light,
cooperation between Parties' national consumer protection enforcement

agencies is vital.44)

40) Article 16.5.1(b) of US-Australia FTA; Article 15.4.1 of Korea-US FTA.
41) Article 16.5.2 of US-Australia FTA.

42) Article 15.4.2 of Korea-US FTA.

43) Article 16.6 of US-Australia FTA; Article 15.5.1 of Korea-US FTA.

44) Article 15.5.2/3 of Korea-US FTA.
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The Korea-US FTA states further that each Party shall endeavor to
accept trade administration documents submitted electronically as the legal
equivalent of the paper version of those documents and prescribes certain
principles regarding free access to and use of the Internet for electronic
commerce and maintaining free cross-border information flows.45)
According to these principles, consumers should be able to access and
use services and digital products of their choice, run applications and
services of their choice, connect their choice of devices to the Internet,
and have the benefit of competition among network providers, and the
Parties must endeavor to refrain from imposing or maintain unnecessary

barriers to electronic information flows across borders.46)

[I. Electronic Commerce in Other FTAs

It is no wonder that other countries than the United States take less
ambitious approach in e-commerce than the United States. The Singapore
Australia FTA states that each Party shall maintain its current practice of
not imposing customs duties on electronic transmissions between Australia
and Singapore.#”) Under this provision, it is clear that the rule created by
the FTA is to continue to apply the current practice and that the rule
applies only to bilateral trade between the two Parties. Therefore,
Singapore (or Australia) may impose customs duties on electronic
transmissions coming from a non-Party. Furthermore, it is still possible
that Singapore and Australia apply duties on digital products fixed in

carrier medium imported from each other.

45) Article 15.6, 15.7 and 15.8 of Korea-US FTA.
46) Article 15.7 and 15.8 of Korea-US FTA
47) Article 3 of Chapter 14, the Singapore Australia FTA.
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With respect to the issue of electronic authentication and electronic
signature, the FTA has the similar provisions to those in the US
Australia FTA as explained above.48)

Interestingly, the Singapore-Australia FTA has a sort of minimum
protection clause for online consumers:

Each Party shall, to the extent possible and in a manner considered
appropriate

by that Party, provide protection for consumers using electronic
commerce that is at least equivalent to that provided for consumers of
other forms of commerce under their respective domestic laws.49)

Under this provision it is required, to the extent possible, not to
discriminate between online consumers and off-line consumers, and the
level of protection provided to online consumers should not be lower
than that provided to off-line consumers. Additionally, the Singapore-Australia
FTA requires its parties to take appropriate measures to protect the
personal data of users of electronic commerce.50)

In several other FTAs, provisions on e-commerce can be found, but
they are mostly hortatory. The Japan-Singapore FTA (JSEPA) identifies
the promotion of electronic commerce as one of the areas and forms of
co-operation under the information and communications technology
chapter.5) Under the EC-Chile FTA, EC and Chile agreed to promote

the development of electronic commerce between them, in particular by

48) Article 5 of Chapter 14, the Singapore Australia FTA.

49) Article 6 of Chapter 14, the Singapore Australia FTA.

50) Article 7 of Chapter 14, the Singapore - Australia FTA. The FTA states that the
dispute settlement procedure under it does not apply to the electronic commerce, except
for the issue of duty imposition on electronic transmission. Article 10 of Chapter 14,
the Singapore - Australia FTA.

51) Article 113 of JSEPA.
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co-operating on the market access and regulatory issues raised by
electronic commerce.52) Similarly, the China Hong Kong FTA (CEPA)
indicates electronic commerce as one of the areas where two sides will
promote co-operation, and established a cooperation mechanism for

various activities.53)

IV. Problems and Suggestions

We can generally agree to the premise that measures related to the
supply of a service using electronic means fall within the scope of trade
in services. Therefore, it is worthwhile for future FTAs to confirm that
such measures are subject to the obligations relating to cross-border trade
in services, investment, telecommunications, and financial services, and
any exceptions or non-conforming measures applicable to such obligations.

With respect to regulation of digital products however, many issues and
problems need to be carefully considered. First, the issue of tariff. The
US-led open regionalism approach is indeed an ambitious drive based on
the idea of permanent and non-reciprocal duty-free treatment on electronic
transmission. It becomes more ambitious in the US-Australia FTA by
permitting duty-free entry to all digital products including ones fixed in
carrier medium. This means in fact that the both countries will consider
transactions of digital products, fixed in medium or transmitted electronically,
as trades in goods, not trades in services. It is understandable that the
US promotes this 'pro-e-commerce approach' given its position as the
leading e-commerce economy in the world.

Other countries have reasons to be more circumspect. Open regionalism

52) Article 104 of the EC-Chile FTA.
53) Article 17 and Annex 6 of CEPA.
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approach in e-commerce would mean duty-free market access for US
digital industries on a permanent basis. Let alone this economic side,
non-economic factors deserve to be taken into account, such as cultural
and security concerns that unlimited e-commerce would engender.
Moreover, the on-going WTO Work Programme on E-commerce needs to
be carefully observed for the time being.

To these countries, an optimal policy option would be to accord the
duty-free treatment to e-commerce only between the signatory parties to a
FTA. In order to achieve fuller integration, they may give duty-free entry
to each other's digital products, fixed in carrier medium as well as
transmitted electronically. Even in the case where only digital
transmissions are accorded with duty exemption, they may include a
provision on customs valuation by which customs value of an imported
carrier medium bearing a digital product of each other is determined
according to the cost or value of the carrier medium alone, without
regard to the cost or value of the digital contents stored on the carrier
medium. This will facilitate e-commerce between the FTA parties.

This approach gives rise to a problem: How can they determine
whether a certain digital product is a product of each other? In other
words, what are the rules of origin applicable to e-commerce transactions
under FTAs? Answering this question is indispensable because, as
recommended above, FTA parties will give duty-free entry treatment only
to each other's digital products. Note, first of all, that the traditional rules
of origin, applicable to trade in goods, are hardly applicable to
e-commerce transactions. In the end, the traditional rules have developed

to apply to physical goods, not electronic goods.5¥ Then, what could be

54) For example, the criterion of change in tariff classification is hardly applicable to
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appropriate rules of origin in the context of e-commerce?

On this question the non-discrimination clauses under the US-led FTAs
shed light. Under those provisions, two important criteria to distinguish
one digital product from another for purposes of applying non-
discrimination principles are (1) the place of creation, production,
publication, contract, commissioning, or first commercial availability, and
(2) the person of creation, production, publication, performance,
development, or distribution, all of these criteria may be employed to
make up a new concept of rules of origin for e-commerce. Given that a
place of mere storage or transmission of a digital product cannot possibly
give sufficient nexus to the origin, they must not be employed as criteria
for rules of origin. Therefore, a digital product of the other Party may
be defined as a digital product created, produced, published, contracted
for, commissioned, or first made available on commercial terms in the
territory of the other Party, or a digital product whose creator, producer,
publisher, performer, developer, distributor or owner is a person of the
other Party.55) Given the unique nature of added value of digital contents
that are created as a result of cooperative works by many contributors,
such inclusive definition of rules of origin for digital products is
unavoidable. It will also facilitate free trade of digital goods as far as
possible.

Secondly, a non-discrimination treatment clause deserves to be provided
in e-commerce chapter of FTAs in order to discipline non-tariff barriers

on e-commerce. The two criteria (place and person) under the US-led

digital goods.

55) Likewise, a digital product of non-Party means a digital product created, produced,
published, contracted for, commissioned, or first made available on commercial terms in
the territory of non-Party, or a digital product whose creator, producer, publisher,
performer, developer or distributor is a person of non-Party.
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FTAs may be referred to again for the non-discrimination clause. Those
countries considering that it is too early to join the US-led open
regionalism approach may apply non-discrimination rules only in relation
to reciprocal trade between FTA parties. By doing so, they may be
required to accord no less favourable treatment to like digital products of
the other Party than the treatment accorded to their own products, and to
treat equally between like digital products of the other Party and any
non-Party, but they will not be required to treat equally between their
own digital products and like digital products of any non-Party.

With this approach adopted and if the digital product of the other
Party is defined as suggested above, a much simpler text of
non-discrimination clause could be drafted for future FTAs as follows:

A Party shall not accord less favourable treatment to digital products
of the other Party than the treatments accorded to (i) like domestic
digital products and (ii) like digital products of any non-Party.

Thirdly, provisions of electronic authentication and digital certificates,
and online consumer protection under the US - Australia FTA or
Singapore Australia FTA can be copied into future FTAs. In addition, it
is recommendable to introduce a mechanism to protect personal data of
users of electronic commerce in reference to the Singapore-Australia FTA.

Fourth, it is necessary to specify electronic commerce as one of the
areas of co-operation between FTA member countries, and to establish a
cooperation mechanism for supporting activities. Those principles
regarding paperless trading, free access to and use of the Internet for
electronic commerce, and free cross-border information flows that are
prescribed in the Korea-US FTA may be also introduced into future

FTAs with proper adjustments.
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Lastly, in order to reflect possible agreements or developments under
the WTO Work Programme or OECD, a 'consultation and modification'
clause may be inserted into FTAs. Under this provision, a Party
considering that e-commerce provisions require modification to take into
account developments or agreements under multilateral or regional fora
may submit to the other party for consideration a proposed modification
along with supporting rationale, any study results, and any appropriate
action that needs to be taken. This consultation and subsequent
modification mechanism will play a role of finding a new balance of
interest between the FTA Parties as well as between bilateral and

multilateral fora.
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1) Article 13. 5: CROSS-BORDER TRADE

1. Each Party shall permit, under terms and conditions that accord national treatment,
cross-border fianancial service suppliers of the other Party to supply the services
specified in Annex 13-A

2) FTA. Annex 13-A

Banking and other financial services

6. Article 13. 5. 1. applies only with respect to:
(a) the provision and transfer of financial information;
(b) the provision and transfer of financial data processing and related software relating
to banking and other financial services as referred to in subparagraph (o) of the
definition of financial service in Article 13. 20., by no later than two years from the
data this Agreement enters into force;
(c) advisory and other auxiliary services, excluding intermediation, relating to banking
and other financial service as referred to in subparagraph (p) of the definition of
financial service in Article 13. 20.
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4) 16CFR 313. 4.

5) 16CFR 313. 13., 14.

6) Without prejudice to other means of prudential regulation of cross-border trade in
financial services, a Party may require the registration of cross-border fianacial service
suppliers of the other Party and of fianancial instruments.
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6) motion pictures and other audiovisual works, 7) sound recordings, 8) architectural
works.

8) Magreth Barrett, p 180
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9) etk I F o] 2ol ARRIS AAG 9ol A skl = AsA AN
o] tjslod= Lisa M. Byelly, Look and Feel Protection of Website User Interfaces:
Copyright or Trade Dress?, Santa Clara Computer and High Technology Law Journal,
249 (Feb, 1988). T3+ Apple 7 1*011*1 A o] ARARs ol A2 FA
e AT F AE AR A= BAskE o] s8H A of ok A Y
o7 ARPer WHIt Jhedtttal stEE AdE 7HA7E e ol 3t
H AAE stuEA BEd 5 deA oFol diste] tE 4 9tk Lisa M
Byelly, Look and Feel Protection of Website User Interfaces: Copyright or Trade
Dress?, Santa Clara Computer and High Technology Law Journal, 246 (Feb, 1988).

10) AAZ Aol o] FojA= FF AFPSe e vt Aol diF FFe
AR FAE T Jal AFAAEANAR B FJHE T Aot VY

ezt AAA e r 1993 A% APE R en, FujoAnts of 40deir} A
A AEES @ sl Abdo] Y
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1) CRS Report for Congress, December 21, 2005 "Intellectual Property and the Free
Trade Agreements: Innovation Policy Issues", page 5 "As of yet, however, no
conclusive study has demonstrated that the social benefits of the intellectual property
laws outweigh the costs. As a result, the justifications and criticisms of intellectual
property remain open to challenge."

2) The World Bank, "Intellectual Property and Development, Lessons from Recent
Economic Research" 2005, page 28 "The impact of IPRs on positive trade flows, in
turn, is slightly negative but not statistically significant. This result is somewhat
surprising."

3) olZ1t, James Bessen & Robert M. Hunt, An Empirical Look at Software Patents,
July 2003 (http: //www.researchoninnovation.org/swpat.pdf). 714 A= AXE o]
53]7F WrEA] RDE EQ0vaLE @ 4 lon, 2ZEd 5357F R&D FAE
ST AE & Qo gk E=9, o] AXEYe] 58 53 ¥XE
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(2003d) 228-248W .o M= FEEAV|E BolR UREE« IT AHd disiAe 7]
A A Abelo] ®Wghdo] A AU Rk ofyel Al&RIAl AAS stk B,
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IT AND COPYRIGHT

FTA BETWEEN INDIA & KOREA PROPOSITION DIRECTION
STRATEGY

Prof. Rajiv Khanna
(Law at Campus Law Centre, Faculty of Law, University of Delhi)

The Background

The object of the World Trade Organisation (WTO) to have global
multilateral trading system ratified by the national assemblies of all the
member countries now seems to be a distant dream.

The last Doha Round negotiations held under its aegis clearly revealed
the differences between the United States of America and ¥ European
union, on the one hand and the various groups of developing countries,
predominantly amongst them, the one led by Brazil and India, on the
other hand.

These groups contend that the rich countries are able to market their
agricultural products internationally at low prices due to the agricultural
subsidies prevailing in their respective countries

Accordingly, they not only want the developed countries to heavily cut
down their agricultural subsidies but also to should open up their markets
for agricultural produce of the developing nations. These groups have
made their positions loud and clear.

he rich developed countries have criticized this inflexible stand of the

governments of the developing countries and alleging it as an internal
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politically motivated populistic stand in order to remain in power.

Whatever might be the reason, the member countries of the WTO are
even today divided on the issues of opening up of trade barriers leading
to globalisation of free trade.

Prediction of the outcome of further negotiations seems to be difficult
owing to the tough and arm-twisting politics of trade liberalization being
adopted by the groups of economically rich and industrialized nations.

Such uncertainties have resulted in frustrations in countries and groups
of countries and many of them, who are having economic and
development problems, have now started to switch over and are now
concentrating heavily on bilateral Free Trade Agreements (FTAs) and

Comprehensive Economic Partnership Agreements (CEPAs).

FTAs & CEPAs cover not only trade in goods, but also services and

investments.

These agreements are a clear pointer to the international meeting of the
minds and the crossing of the high barriers between/amongst the
countries who are signing them. These agreements are also an outcome
of thorough high-level deliberations and negotiations between the

negotiating countries.

FREE TRADE AGREEMENTS - General Description

Free trade agreements (FTAs) are generally made between two
countries. Many governments throughout the world have either signed
FTA or are negotiating, or contemplating new bilateral free trade and

investment agreements.
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The agreements are like stepping stones towards international integration
into a global free market economy. These can also be seen as another
way to ensure that governments implement the liberalization, privatization
and deregulation measures of the corporate globalization agenda.

It is assumed that free trade and the removal of regulations on
investment will lead to economic growth reducing poverty and increasing
standards of living and generating employment opportunity.

Past evidences show that these kinds of agreements allow transnational
corporations (TNCs) more freedom to exploit workers shaping the
national and global economy to suit their interests. In simple terms it
removes all restrictions on businesses.

By entering into Free Trade Agreement the two countries or group of
countries agree to eliminate tariffs, quotas and preferences on most of the
goods (if not all) between them. Countries choose FTA if their economic
structures are complementary and not competitive

FTAs severely constrain future governments in their policy options and
help to lock in existing economic reforms which may have been imposed
by the IMF, World Bank or ASIAN Development Bank (ADB), or
pursued by national governments of their own volition. FTAs work
towards removing all restrictions on businesses as other free trade and
investment agreements perform.

But the critics have criticised these agreements as poor economic
strategies which are motivated by political gimmicks because of internal
political unrest.

FTAs are sometimes of a narrow range in their dealing of traded
goods. One can take the example of the USA US-Cambodia bilateral

textile trade agreement which was extended in January 2002 for a further
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period of 3 years.

India and Sri Lanka signed a free trade agreement in December 1998
with India agreeing to a phase out tariffs on a wide range of Sri Lankan
goods within 3 years, while Sri Lanka agreed to remove tariffs on Indian
goods over eight years. One of its objectives which was stated was to
contribute, by the removal of barriers to bilateral trade, "to the
harmonious development and expansion of world trade".

Other FTAs are much more comprehensive and cover other issues
including services and investment. These agreements generally take
existing WTO agreements as their benchmark. They often strive to even

go further than what is set out in the WTO rules.

Other Type of TRADE AGREEMENTS

Framework Agreement
Regional Agreement

Preferential Trade Agreement (PTA)

Framework Agreement

A framework agreement is one which sets the stage for future
substantive liberalization by defining the scope and terms of reference for
some new area of discussions. List of countries with which India enjoys

Framework Agreement are as mentioned below:

+ With GCC states i.e. The Member States of the Cooperation Council
for the Arab States of the Gulf.

- With ASEAN i.e. The Association of South East Asian Nations.

- With Chile.
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NOTE : India will eliminate tariffs in 2011 for Brunei Darussalam,
Cambodia, Lao PDR, Indonesia, Malaysia, Myanmar, Singapore, Thailand
and Vietnam; Brunei Darussalam, Indonesia, Malaysia, Singapore and
Thailand will eliminate in 2011 and new ASEAN Member States i.e.
CLMV will eliminate in 2016 for India. India and Philippines will

eliminate tariffs for each other on a reciprocal basis by 2016.

Regional Agreement

South Asia Free Trade Agreement (SAFTA) with Pakistan , Nepal , Sri
Lanka , Bangladesh , Bhutan and Maldives

Preferential Trade Agreement (PTA)

This trade gives preferential access to only certain products. It is done
by reducing tariffs, but it does not abolish them completely. PTA is
established through trade pact and it is the weakest form of economic

integration. India enjoys PTA with the following countries:

- Afghanistan

- Chile

+ MERCOSUR - It is a trading bloc in Latin America comprising
Brazil, Argentina, Uruguay and Paraguay . It has Chile and Bolivia

as its associate members.

MERCOSUR was formed in 1991with the objective of facilitating the
free movement of goods, services, capital and people among the four
member countries.

However, recent negotiations for FTA and CEPA between India, Korea

and ASEAN (Association of South Eastern Asian Nations)on the one
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hand and India and OECD (Organization for Economic cooperation &
Development) on the other hand have also reminded us of the two
historical by flourishing trade centres of the world, viz. India and Korea.

These negotiations are at very advanced stages and would eventually
revive and reopen the historically glorious Southern trade Route and the
Silk trade Route with both India and Korea as the hub-centres for not
only trade but also cooperation and partnership for mutual progress and

prosperity.

Pre-modern relations between India & Korea

Although India and Korea are geographically distant, there have been
historical and cultural contacts between the people of the two nations
dating back to ancient times. There existed trade between the 2 countries
on the Southern Route (also known as the Ancient Tea Route or the
Southern Silk Road ).

According to the "Samguk-Yusa" ("The Heritage History of the Three
Kingdoms") written in the 13th century (12 AD)(it is one of the books
of Korean ancient history)-- a Princess from Ayodhya came to Korea and
married King Kim-Suro and became Queen Hur Hwang-ok in 48 AD.

According to the Samguk Yusa, the princess had a dream about a king
who could not find a queen, and asked her parents for permission to set
out and seek the man. Upon approval, she set out on a boat, carrying
gold, silver, a tea plant, and a stone which calmed the waters.

Archeologists have discovered a stone with two fish kissing each other
- a symbol of the Gaya kingdom that is unique to the Mishra royal
family of Ayodhya, India. This royal link thus provides further evidence

of active commercial engagements between India and Korea since the
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queen's arrival to Korea .
The enduring philosophy of the Buddha has also influenced the lives

and thoughts of the people of the two countries.

Economic & Scientific Development of the two countries.

India is being ranked as the 2nd. largest growing economy which a
sustained economic growth above 8% over the period of last 3 years.

The Indian Government realizes the potential of the knowledge based
industry and its role in the economic development. India today is a
leading outsourcing destination for IT and IT enabled services (ITeS)

The phenomenal growth of the IT sector in India has been possible
because of the liberal policies adopted by the Government of India as
also the law under the Information Technology Act of India provides a
stable back-bone to e-commerce.

The Indian Government is promotes 100 percent direct investment in
different sectors of IT industry and encourages an increased investment in
telecom sector. The Government of India also paying attention to the IT
related hardware manufacturing sector.

A national Venture Capital Fund has been set up to promote small
scale IT units. Special Economic Zones (SEZ) and Soft Ware Technology
Parks have been established to facilitate development of the IT sector.

There exists a well established IPR law and an independent judicial
system to assure confidence in the investors. Information Technology has
emerged as a crucial part of the Governments national agenda aimed at
supporting higher growth as well as integration with the global economy.

The core competence of India is the availability of technically skilled

and English speaking human resources at costs significantly lower than in
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most countries. The increasing awareness among Global companies about
India capabilities in higher and value added activities is another factor.
The stress on quality orientation, project and management expertise is yet
another advantage.

Government policies on Intellectual Property Rights (IPRs) and Data
protection have helped in generating a high level of confidence in India
amongst investors. The recognition of India's strengths internationally with
domestic IT giants like Tata Consultancy Services Wipro Technologies,
Infosys Technologies and HCL is leading the way to make India a major
IT hub globally. These The IT and ITES (IT-enabled services and also
BPOs (Business Process Outsourcing) have demonstrated their competitiveness,
efficiency and reliability in the global market.

Copyright

The Government of India has started vigorously enforcing the law
under the Copy Right Act to protect copyrights. Various Indian and
Korean Copyright Societies have entered into agreements. signing of
bilateral agreements. The Societies which have entered into these

agreements arc

Korean Copyight Socities:
+ KRTRC, Korea Reprographic and Transmission Rights Center
- KOMCA, the Korea Music Copyright Association

Indian Copyright Societies:
- IRRO

- IPRS

- PPL

+ SCRIPT

- IVAS
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Over 170 Indian software companies have acquired ISO 900
certification. It also has abundant cost effective highly qualified human
resources and the demand for such professionals is ever increasing.

India has made big strides in providing design services in the IT
services around the world. Every System-on-a-chip (Soc) design product
in the world market has an Indian contribution as major semiconductor
companies have their design centers located in India .

Indian today is not only as exporter but also an importer. India is also
a fast expanding Markey of consumer goods. In fact products
manufactured by Korean industrial houses like Samsung, LG, Hyundai are
in great demand and household names in India . POSCO is investing
US$12 billion to setup an integrated steel plant in India .

However, foreign industrial houses are afraid to invest heavily in India
not only due to its poor infrastructure (roads and electricity) but also its
labour laws which are not keeping pace with the international labour
economic developments.

Korea, on the other hand, is currently ranked among the top ten
nations not only in the Global Competitiveness Index but also in the
world economies.

Today Korea has emerged as one of the topmost industrial
superpowers. and has attained world class industrialization. It has secured
such an important position as a global leader of ship-building and
semiconductor industry. It is now internationally competing with
automobile majors of America and Japan .

Korea is one of the top petro-chemical processing industries of the
world

It is also one of the biggest manufacturer for digital electronical goods
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manufacturer and has also secured a very high global position in
production of steel, machinery parts and heavy machinery.

Korea has also attained international recognition as a country having
most advanced and excellent e-governance; e-business; and Logistics. Its
e-governance is rated as No.l in the whole world. The government is
Korea is also promoting the robotics industry and it has the ambitious
plan to ensure that in the next 10 years every Korean household will
have at least one robot. Its research spending per GDP ranks 5th. In the
world. It has also developed faster data transmission technology named
Nomadic Local Area Wireless Access (NoLA).

Regarding Korea the great Indian Nobel Laureate Rabindranath Tagore
had written in 1929:

"In the Golden Age of Asia, Korea was one of its lamp bearers And
that lamp is waiting to be lighted once again for the illumination of the
east".

Today, not only due to the miracle of the River Han but also due to
the scientific knowledge, hard work and sweat of people of Korea , this

prophecy has come true.

The Effects of FTA & CEPA between India and Korea

India's knowledge- based service industry will complement the hardware
and manufacturing based economic structure of Korea, Moreover, in the
competitive global trade India and Korea can jointly = make highly
advanced knowledge products to achieve a high market share.

India's competencies in pharmaceuticals and research in Bio-Nano-IT
Technology will ensure emergence of new knowledge-based healthcare

devices and medicine utilizing the rich bio-diversity of both India and
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Korea.

The core competence of India is the technically qualified human
resource well known for its software expertise. Korea has the cutting
edge technology in IT hardware. There is tremendous scope for collaboration
as complementarities and synergies are limitless. There remains a large
untapped potential for further cooperation in this sector.

These agreements will also boost trade with the other trading partners
more particularly the member countries of EU and ASEAN, and thereby
contributing large additions to global trade and also providing all of them
industrial, economic and technological impetus.

On the other hand few economics are alleging that these agreements
would result in trade diversions. Some are even stating that although
India is the largest democracies in the world but is also a noisy
democracy. And as a result of which the future of international
commitments are not certain and to illustrate this they are citing India-US
nuclear deal fiasco.

It is sometimes pointed out that India has some bottlenecks like poor
infrastructure such as roads and electricity and also that it has very high
taxation and complex tariff laws. Some are critics also mention about the
anti-dumping policies of India. It is also pointed out that Indian Labour
laws have not kept pace with the growing international industrial and
market economy. Reports of poverty in India and wide disparities in
incomes are cited as alarming. Starvation deaths and suicides by heavily
indebted farmers reported in the Press and Media is mentioned in this
regard.. India also has a large number of agricultural labourer, many of
whom are landless some reports estimate their figure at around 100

million.
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These factor, true in some respects, are not roadblocks since they have
existed for the

past several years and in spite of them India has been able to maintain
sustained industrial, technological and economic growth consistently over
the last several years .

By these agreements with Korea India will be able to provide
integrated connectivity i.e. physical connectivity of the village clusters
through quality roads and transport; better telecommunication, and knowledge
connectivity through as well aseducation vocational training for farmers,
artisans and craftsmen and entrepreneurship programmes. This would thus
result in prosperity to the Indian Rural poor.

The future business hub center of the world is definitely Asia.
Business and trade community of India and can make this region an
economically developed region with robust E-business framework. This
would lead to increased information sharing, education programmes and
knowledge connectivity among the regional partners. It can also result in
realizing technology upliftment, business development, joint ventures, free
trade zone, employment generation and an overall prosperity of the
region.

The FTA & CEPA between India & Korea will thus result in the
Convergence of Technologies such as Nano-Bio-Information technologies,
the world knowledge platform and e-business net work.

Apprehensions that the future political governments of India may not
honour these agreements is totally baseless, false and ill-founded. In view
of the fact that India has acquired a very strong internationally acclaimed
reputation that it values the sanctity of its international agreements and

commitments. The earlier agreements with various countries and groups
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of other countries amply illustrate this fact. Had this not been true the
EU and also the USA, which a very strong partnership with Korea,
would have vocally opposed these nogotiations. Rather, all the reports
from EU, its member countries and also other groups of nations are
looking forward for the successful conclusion of these agreements within
couple of weeks hopefully by the end of 2007.

On the other hand these agreements will definitely result in some trade
diversion of Korea, which at present is mainly focused in China. This is
in the right direction as many economists are predicting the bursting of
the Chinese economic boom bubble. These agreements no doubt will
open new trade vistas for Korea, which in return would provide greater
employment opportunities. For this Korea will also have to reduce
barriers to foreign direct investment and also relax its laws for the
inflow of high skilled workers. It will also have to quickly resolve the
issue of double taxation.

It is just the beginning for Global Trade without Barriers and also for

Single Asian Currency.
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FTA Thailand and the United States

FTA Thailand and the United States

Ph. D. Charan Chakandang

(Dean, Faculty of Humanities and Social Sciences, Burapha University)

Thailand and the United States had been negotiating the possibility to
open up the FTA between the two countries since June 2004. Up until
now there had been six rounds of negotiations taken placewith the last
one in January, 2006 in Chiengmai, Thailand. Unfortunately, the process
was called off by the United States due to the political turmoil which
led to the coup d'etat of September, 2006 in Thailand.

This paper, "FTA Thailand and The United States” is mainly intended
to survey the rationale behind the need to have this agreement
implemented and the outcome to be achieved after the implementation.
Not only the United States that Thailand had approached and had been
approached to get such agreement negotiated and implemented. At the
moment Thailand have already had FTAs with nine countries and groups
of countrieswhich include Australia, New Zealand, India, China, Japan,
Bahrain, Peru, BIMSTEC countries (Bay of Bengal Initiative for Multi-Sector
Technical and Economic Cooperation which include Bangladesh, India,
Myanmar, Bhutan, Nepal, Srilanka and Thailand) and EFTA countries
(European Free Trade Association which include Iceland, Norway,
Switzerland and Liechtenstein).

In the case of the United States the initiative that brought the two
countries to sit in the negotiating table was the signing of the "Trade

and Investment Framework Agreement between the United States and the
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Kingdom of Thailand" to solve problems and obstacles of trades and to
lay founding stones to create the free trade zone between the two
countries in the future at the 2002 APEC Meetingon October 23, 2002 in
Los Cabos, Mexico. And in the following year at the 2003 APEC
meeting held in Bangkok leaders of the two countries agreed to have the

first meeting of negotiation in 2004.
Thailand's Rationale in Negotiating FTA with the United States

1. USA is the biggest market for exporting goods of Thailand. In 2004
Thailand's exporting goods valued up to 15,000 million US. dollars
counted for 15 % of the total exporting goods of the country and in
2006 it moved up to 154 % total 15,500 million US. dollars. World
Trade Organization, World Trade Atlas, 2006.

2. There has been an increase of competition from China and other
countries that USA has FTA with such as CAFTA (countries in Central

America) in the areas of processed food, televisions and clothings.
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The figure above shows very well that the market share of Thai
merchandise has been decreasing in the US market while the Chinese has
been increasing since 2001 Apiradee Tantraporn, "Negotiations to Open
Up FTA Market Between Thailand and USA", presentation given at
FTA Seminar, Imperial Queen's Park Hotel, Bangkok, January 24, 2006.

3. Trend of goods exporting between Thailand and the United States
seems to be disadvantageous to both parties. Figure shown below best

describes this disadvantage.

Trend of Trades between Thailand and the US

value
Billion %
Thai export to the US 17 1.30
Value increases
16 1.25

tremendously
market share

while market share
15 1.20
decreases
Bilion 2002 2003 2004 o
8 10
US export to the Thaiand value
9

Less increase of value
while market share

decreases faster 6 market share | ¢

2002 2003 2004

4. The GSP (Generalized System of Preference) given by the US
Government to Thailand would end in December, 2006 and There was
no guarantee that it would be renewed. That means Thailand would be in
a difficult situation and it would result in a certain setback in Thailand's

international trade.
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5. Import tax or tariff of the United States is normally about 6-7%.
The FTA would reduce it on some items to zero. That would help
increase the demand of Thai goods in the United States. On the other
hand most of the imported goods from the United States to Thailand are
raw materials and machinery, nil import tax or tariff from Thailand side
would help reduce production capital and result in low price of

merchandise.
What Advantage the United States Get from FTA with Thailand

In terms ofinternational trade of merchandise the United States usually
lose deficit to most countries, for example, in 2005 she lost about
600,000 million US dollars. However, she gains from trade in service
industry and investment. In 2004 she gained about 40,000 million US
dollars from service industry and investment alone. Narongchai Akraseranee,
FTA: Thailand-United States, presentation given at FTA Seminar, Imperial
Queen's Park Hotel, Bangkok, January 24, 2006. So, having Thailand as
the FTA partner the United States can trade of this imbalance.Another
aspect that the United States expect to gain from having FTA with
countries in Asia is intellectual property protection. Problems of
intellectual property and copyright violations had been very serious in the
past ten to twenty yearsago in Asian countries which caused a lot of
loss to producing countries. Elimination of this mal-practice would
certainly bring full benefit to manufacturing countries. So, in the FTA
negotiating table USA would usually bring up this issue as one of the

topics of discussion and always wins her way.
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Process of Negotiation to Reduce Taxes on Thai Side

A. Grouping of merchandise according to their promptness.

1. Merchandise of which tax could be immediately reduced to nil.

2. Merchandise of which tax could be reduced in five years.

3. Sensitive merchandise of which tax could be reduced in ten years.
4. Highly sensitive merchandiseof which tax could be reduced in more

than ten years with additional protecting measures.

B. Consulting with representatives from private sectors and other agencies.

consulti
a-rut_ﬁng - arranging mlfd 'iﬂhl'.
proosal ““m“

I_l

The Progress of Negotiation

+ Six rounds of negotiation have been reached.

- Initial request was exchanged between the counterparts in October,
2005.

+ Improved offers were exchanged in December, 2005.

- Additional offers were exchanged in February, 2006.

+ Negotiation was called off by the United States after the coup d'etat
of September, 2006.

Results of the Negotiation So Far

Merchandises that the United States would open the market for
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Thailand Department of International Negotiation, Ministry of Commerce,
Fact Sheet, January, 2006.

These imports value altogether up to U.S. $17,259 million of which
can be categorized into three main groups as following:

1. Merchandise of which tax could be reduced immediately when the
agreement gets effective values U.S.$12,810 million or 74% which
includes;

- Electronic appliances ($1,400 million)

- Glass and ceramic wares ($267 million)

- Plastic products ($218 million)

- Rubber Product ($147 million)

- Wood product ($140 million)

- Processed food ($136 million)

- Steel product ($120 million)

2. Merchandise of which tax could be reduced within five years values
$1,790 million or 11% which includes

- Gold, silver and gems jewelry (11 tax rates with $738 million
worth)

- Garments and Textiles (297 tax rates with $639 million worth)

- Shoes (48 tax rates with $212 million worth)

+ Wire set for automobiles (1 item with $149 million worth)

- Clock and accessories (59 tax rates with $128 million worth)

- Some items of plastic product (5 tax rates with $95 million worth)

- Ceramics (15 tax rates with $44 million worth)

+ Processed vegetables and fruits (32 tax rates with $34 million worth)

3. Merchandise of which tax could be reduced within ten years

values $2,119 million or 12% which includes;
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- Garments and Textiles (823 tax rates with $1,563 million worth)
- Canned Tuna (4 tax rates with $254 million worth)
-+ Automobile parts (117 tax rates with $159 million worth)
- Rice (2 tax rates with $158 million worth)
+ Processed vegetables and fruits (43 tax rates with $70 million worth)
- Shoes (13 tax rates with $22 million worth)
+ Sugar (51 tax rates with $7 million worth)
The rest are sensitive goods with altogether 529 tax rates (3%) which
include:
+ Some tax rates of garments and athlete shoes.
- Some tax rates of canned Tuna.
* Pickup trucks
- Some TRQ (Tariff Rate Quota) agricultural products such as sugar

and tobacco etc.

Merchandise that Thailand would open the market for the United States
Ibid.

These imports value up to U.S. $7,108 million of which can be
categorized into three main groups as following:

1. Merchandise of which tax could be reduced immediately when the
agreement gets effective valuesU.S.$5,055 million or 71% which includes;

- Electronic appliance ($972 million)

- Chemicals and fertilizers ($568 million)

- Tron and steel ($241 million)

- Paper fabric and wood ($108 million)

- Finished rubber product ($48 million)

- Petroleum product ($43)

297



SESSION 2

2. Merchandise of which tax could be reduced within five years values
$791 or 11% which includes;

- Electronic appliance ($194 million)

* Plastic product ($122 million)

- Wheat ($91 million)

- Optical and medical devices ($73 million)

- Paper and books ($53 million)

- Metal instruments and tools ($29 million)

3. Merchandise of which tax could be reduced within ten years values
$1,031 or 15% which includes;

+ Electronic appliance (18 tax rates with $226 million worth)

- Steel product (8 tax rates with $193 million worth)

- Some plastic product (10 tax rates with $190 million worth)

 Measurement and test instruments (4 tax rates with $96 million)

+ Cosmetics and soap (2 tax rates with $51 million worth)

- Pharmaceutical devices (2 tax rates with $45 million worth)

+ Seasonings (5 tax rates with $45 million worth)

The rest are sensitive and TRQ goods with altogether 93 tax rates or
about 3% such as:

+ Milk and diary product

- Soy beans, potato, garlic, coffee beans and corn

+ Chicken and beef

Other Issues Included in the Negotiations
In order to enable Thai products to get into the U.S. market some
other important issues werealso brought into the negotiations. Such

important issues are:
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1. Rules of Origin  which could be divided into three types as
following;

a) Wholly Obtainedwhich means all raw materials are obtained from
within the country such as agricultural products.

b) Substantial Transformation which includes the change of tax rates
such as on canned tuna and canned fruit and it must go through
important manufacturing process such as in the case of chemicals.

c) Local Content which means proportion in using raw material from
within the country such as in automobile, and electronic appliance
manufacturing.

2. Special Safeguard Measure on Agricultural Product which is the
measure to protect agricultural products with high sensitivity such as
beef, diary product, grapes and raisins, etc. These goods do not get
protected from Tariff Rate Quota (TRQ)

3. Customs Procedures

4. Sanitary and Phyto-Sanitary (SPS) Measure

5. Measures on Industrial Products Apiradee Tantraporn.

What 1 have presented above is the progress of the negotiations
concerning the FTA between Thailand and the United States of America
which had been getting along quite well. Hadn't Thailand faced the
political turmoil of September, 2006, the FTA between the two countries
should have been implemented. Any way what had been discussed in the
negotiations almost reached the final stage. Hope once we get the new
government after the coming general election in December, 2007, the
negotiations will be soon resumed and the FTA between Thailand and

the United States will be finally signed and implemented.
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