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Abstract

I . Background and Purpose

[ ] Dissolving dead angle of medical service and improving medical
service quality and cost reduction by introducing Healthcare

Information Technology.

O U-Health service should be equal or superior compared to off-line

medical service on the quality, access and cost.
O U-Health service complements the off-line medical service.

[ ] Health care industry can be a growth engine.

O The moving of medical service receivers is medical tourism.

O The moving of medical service itself is u-Health or tele-health.

II. Key contents

[ ] The necessity of u-Health and side effects
[ ] The conflict of interest by introducing u-Health
[ ] Dissolving the medical license barrier

[ ] Facilitating u-Health service by allowing reimbursement



[ ] The necessity of medical information protection and security

IllI. Expectation Effect

[ ] Helping spread of u-Health service by eliminating legal barriers

[ ] Reduction of skyrocketing medical cost and eliminating the

dead angle of medical service
[ ] Enhancing medical service quality and access

[ ] Enhancing medical service convenience by using healthcare
information technology and giving a contribution to the develop-
ment of national economy by growth of related medical

information business

» Key Words : u-Health, healthcare, tele-health, e-health legal
framework, medical law, medical service quality,
medical service access, medical service cost reduction,

medical information protection, medical security
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62) Sean P. Haney, Pharmaceutical Dispensing in the “Wild West”: Advancing Health
Care and Protecting Consumers Though the Regulation of Online Pharmacies, 42 Wm.
& Mary L. Rev. 575, 589-90 (2000).

63) Jessica W. Berg, ETHICS AND E-MEDICINE, 46 St. Louis U. L.J. 61, 82 (2002).

64) Sam A. Mackie, Liability of a Physician for Improper Referral of Patients to a
Medical Care-Facility in Which the Physician Has a Financial Interest, 61 Am. Jur.
Proof of Facts 3d 245.

65) olol aFH = WEems a2k

e Obtaining or renewing a license to practice medicine by bribery, fraud,
misrepresentation, or an error on the part of the State Board of Medicine;

e Having a medical license revoked, suspended, denied, or otherwise acted against by the
licensing authority of any jurisdiction;

® Being convicted, being found guilty, or pleading nolo contendere to any crime that
relates directly to the practice of medicine;

e False, deceptive, or misleading advertising;

e Failing to report to the State Board or Department of Medicine any person who the
licensee knows to be in violation of the Board or Department's rules, or the state
statutes or administrative regulations;

e Aiding, assisting, procuring, or advising any unlicensed person in the practice of
medicine;

e Failing to perform any statutory or legal obligation placed upon a physician;

e Making or filing a false or intentionally negligent report;
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e Failing to keep legible medical records;

e Exercising influence upon a patient for the purpose of engaging in sexual relations
with that person;

e Performing professional services that have not been authorized by the patient, or the
patient's legal representative;

® Prescribing, dispensing, administering, mixing, or preparing a controlled substance or
other proscribed drug other than in the course of the physician's professional practice;

® Prescribing, dispensing, administering, mixing, or preparing a controlled substance or
other proscribed drug for the physician's own use;

® Being unable to practice medicine with reasonable skill and safety to patients by
reason of the physician's illness, or use of alcohol, drugs, narcotics, chemicals, or any
other type of material;

e Gross or repeated malpractice, or failure to practice medicine with the level of skill,
care, and treatment that is recognized by a reasonably prudent physician under similar
circumstances and conditions;

® Performing any procedure, or prescribing any drug that would be considered experimental,
without first obtaining the patient's informed consent;

e Practicing medicine beyond the scope of the physician's skill, training, experience, or
that the physician knows is beyond his or her competency;

® Delegating professional services or responsibilities to a person that the physician knows
is not qualified, competent, trained, or experienced to perform;

® Violation of a statute, rule, Board order, or order of law related to the practice of
medicine;

e Conspiring with another physician or any other person to intimidate, hinder, or limit
another physician's practice of medicine;

e Aiding, abetting, or procuring an unlawful termination of pregnancy;

e Signing blank prescription forms;

e Failing to adequately supervise a physician assistant, paramedic, emergency medical
technician, or any nurse who is acting under the physician's supervision;

® Providing medical expert opinion evidence or information without reasonable investigation
or analysis of the facts or issues for which the medical opinion is offered;

e Advertising as a board-certified specialist without proper certification thereof;

® Failing to keep a patient fully informed about that person's rights in the context of that
person's particular medical treatment.
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HEALTH CARE LAW, 63 SMU L. Rev. 607, at. 608.

67) 11 N.C. J.L. & Tech. On. 99.

68) Mark A. Cwicek et al.,, Telemedicine Licensure in the United tates : The Need for a
Cooperative Regional Approach, 13 Telemedicine & e-Health 141, 142 (2007).
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72) Roger Allan, Telemedicine: A Shot In The Arm For Healthcare, Elec. Design, June 29,
2006, http://electronicdesign.com/Articles/Article]D/12860/12860.html. The Ctr. for Telemedicine
Law, Office for the Advancement of Telehealth, Telemedicine Licensure Report 3 (2003),
available at ftp://ftp.hrsa.gov/telehealth/licensure.pdf. [hereinafter Licensure Report].

73) Cwiek et al., supra note 74, at 143.

74) 1d.
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78) Cwiek et al., supra note 74, at 144.

79) Id. at 145.

80) Susan E. Volkert, Telemedicine: RX For The Future Of Health Care, 6 Mich. Telecomm.
& Tech. L. Rev. 147, 158-159 (2000).

81) Jaime Bennett, IMPROVING QUALITY OF CARE THROUGH TELEMEDICINE: THE
NEED TO REMOVE REIMBURSEMENT AND LICENSURE BARRIERS, 19 Annals of
Health Law Advance Directive 203, 209 (2010).

82) Michael S. Young, Rachel K. Alexander, RECOGNIZING THE NATURE OF AMERICAN
MEDICAL PRACTICE: AN ARGUMENT FOR ADOPTING FEDERAL MEDICAL
LICENSURE, 13 DePaul J. Health Care L. 145, 196 (2010).
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83) Kirsten Rabe Smolensky, Telemedicine Reimbursement: Raising The Iron Triangle To
A New Plateau, 13 Health Matrix 371, 374 (2003).

84) Pamela Whitten & Laurie Buis, Private Payer Reimbursement for Telemedicine Services in the United
States 2 (2006), available at http: //www.americantelemed.org/files/public/policy/Private Payer Report.pdf (

DAzl et private payer®] #goll theh 27} the American Telemedicine Association and AMD
Telemedicine©] 20031 22k Moo Axke AefeiSim).

85) Id. at 8.

86) Id. at 7.

87) U.S. Dep't of Health & Human Servs., 2001 Telemedicine Report to Congress 17
(2001), availableatftp://ftp.hrsa.gov/telehealth/report2001.pdf.
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88) Id.

89) Id. at 19.

90) Id.

91) TeleHealth Connections for Children & Youth, Inst. for Child Health Policy, Tele-
medicine for CSHCN: A State-by-State Comparison of Medicaid Reimbursement Policies
and Title V Activities 5 (2005), available at http://www.ichp.ufl.edu/documents/Telemedicine%
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20in%C20Medicaid%C20and%C20Title%C20V%20Report.pdf [hereinafter CSHCN Report].
92) Cts. for Medicare & Medicaid Servs., Overview: Telemedicine and Telehealth,
http://www.cms.hhs.gov/Telemedicine/ (last visited Apr. 1, 2010).
93) CSHCN Report, supra note 97, at 6.
94) Bennett, supra note 87, at 214.
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95) Lisa J. Acevedo, Jennifer L. Rathburn, MEDICAL PRIVACY ENFORCEMENT AND
PENALTIES: HIPAA GETS TEETH, Aspatore, 1 September, 2011, 2011 WL 4454657.

96) HITECH Act Sec. 13401(a) and 13404, 42 USC 17931.

97) HITECH Act, Section 13402, 42 USC 17932.

98) HITECH Act Section 13410, 42 USC 17939.

99) HITECH Act Section 13401, 42 USC 17931.

100) HITECH Act Section 13410(e), 42 USC 17939.
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102) LS. v. Washington Univ., No. 4:11CV235SNLJ, 2011 WL 2433585 (E.D. Mo. June 14,
2011).

103) Tex. H.B. 2004, 81st Leg., R.S. (2009).

104) Thomas Wm. Mayo, Hallie Elizabeth Graves, HEALTH CARE LAW, SMU Law
Review, Spring 2010, 63 SMU L. Rev. 607, 612.
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(standards for privacy of individually identifiable health information)”®]|
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107) Treatment is the provision, coordination, or management of health care and related
services for an individual by one or more health care providers, including consultation
between providers regarding a patient and referral of a patient by one provider to
another. 45 C.F.R. § 164.501 (2007).

108) Payment includes activities of a health plan to obtain premiums, determine or fulfill
responsibilities for coverage and provision of benefits, and to furnish or obtain
reimbursement for health care delivered to a patient. 45 C.F.R. § 164.501 (2007).

109) Health care operations™ U3 & 218 3233t} : (1) conducting quality
assessment and improvement activities, population-based activities relating to improving
health or reducing health care costs, and case management and care coordination; (2)
reviewing the competence or qualifications of health care professionals, evaluating
provider and health plan performance, training health care and non-health care pro-
fessionals, accreditation, certification, licensing, or credentialing activities; (3) underwriting
and other activities relating to the creation, renewal, or replacement of a contract of
health insurance or health benefits, and ceding, securing, or placing a contract for
reinsurance of risk relating to health care claims; (4) conducting or arranging for
medical review, legal, and auditing services, including fraud and abuse detection and
compliance programs; (5) business planning and development, such as conducting
cost-management and planning analyses related to managing and operating the entity;
and (6) business management and general administrative activities, including those
related to implementing and complying with the Privacy Rule and other Administrative
Simplification Rules, customer service, resolution of internal grievances, sale or transfer
of assets, creating de-identified health information or a limited data set, and fundraising
for the benefit of the covered entity. Appendix A and 45 C.F.R. § 164.501 (2007).

110) Deven McGraw, PRIVACY AND HEALTH INFORMATION TECHNOLOGY, Journal
of Law, Medicine & Ethics, Fall, 2009, 37 J.L. Med. & Ethics 123, 124.
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111) Social Security Act § 1178, 42. U.S.C. § 1320d-7 (2009); 45 C.F.R. § 160.203 (2007)
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114) Nicolas P. Terry, PERSONAL HEALTH RECORDS: DIRECTING MORE COSTS
AND RISKS TO CONSUMERS?, 1 Drexel L. Rev. 216, 217.

115) The Markle Found. Connecting for Health, The Personal Health Working Group, Final Report
4 (2003), available at http:// www.connectingforhealth.org/resources/final phwg_reportl.pdf [©]3}
Personal Health Working Group 2= 3£7]].

116) 7Nl A EQojZ 4 PHRE o ZA =, MyPro Health Records Organizer, http://
www.organizedrecords.com/default.asp (last visited Dec. 17, 2008); WakefieldSoft HealthFile,
http://www.wakefieldsoft.com/healthfile/ (last visited Dec. 17, 2008); Health-Frame Appli-
cations, http://www.recordsforliving.com/HealthFrame/Applications/ (last visited Dec. 17, 2008);
Med-InfoChip.com, http://www.medinfochip.com/ (last visited Dec. 17, 2008); Medical ID
from MedicAlert, http://www.medicalert.org/home/Homegradi-ent.aspx (last visited Dec. 17,
2008)5°] UTh.

117) patient subscription web application PHRS] o ZX4|+=, Ingenix, Information is the
Lifeblood of Health Care, http://www.ingenix.com/AboutUs/ (last visited Dec. 17, 2008);
Press Release, Intuit, United Healthcare, Hewitt Associates, Optima Health and Exante First to
Offer Quicken for Health Care (Apr. 12, 20006), http://web.intuit.com/about intuit/press_releases/
2006/04-12.html; Medstory, http://www.medstory.com/ (last visited Dec. 17, 2008); and see generally
Caroline McCarthy, Microsoft to Acquire Search Start-up Medstory, cnet news, Feb. 26,
2007, http://news.com.com/2100-1032_3-6162108.html 5= & )
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118) Nicolas P. Terry, To HIPAA, a Son: Assessing the Technical, Conceptual, and Legal
Frameworks for Patient Safety Information, 12 Widener L. Rev. 133 (2005); Nicolas P
Terry & Leslie P. Francis, Ensuring the Privacy and Confidentiality of Electronic Health
Records, 2007 U. IlIl. L. Rev. 681.

119) President George W. Bush, State of the Union Address (Jan. 31, 2006), in Press Release,
Office of the Press Sec'y, President Bush Delivers State of the Union Address (Jan.
31, 2006), available at http://www.whitehouse.gov/news/releases/2006/01/20060131-10.html.

120) Whitehouse.gov, Transforming Health Care: The President's Health Information Tech-

nology Plan, http://www.whitehouse.gov/infocus/technology/economic_policy200404/chap3.html
(last visited May 17, 2009).
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121) President George W. Bush, State of the Union Address (Jan. 23, 2007), in Press Release,
Office of the Press Sec'y, President Bush Delivers State of the Union Address (Jan. 23,
2007), available at http://www.whitehouse.gov/news/releases/2007/01/20070123-2.html; President
George W. Bush, State of the Union Address (Jan. 28, 2008), in Press Release, Office of
the Press Sec'y, President Bush Delivers State of the Union Address (Jan. 28, 2008),
available at http://www.whitehouse.gov/news/releases/2008/01/20080128-13.html.
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122) President George W. Bush, 1724 ZZ(Jan. 28, 2008), (“The best way to achieve
that goal is by expanding consumer choice, not government control ... So I have proposed
ending the bias in the tax code against those who do not get their health insurance through
their employer. This one reform would put private coverage within reach for millions ....”).

123) Timothy Stoltzfus Jost, Health Care at Risk: A Critique of the Consumer-Driven Move-
ment 17-26, 119-49 (Duke Univ. Press 2007); Mark A. Hall & Clark C. Havighurst,
Reviving Managed Care with Health Savings Accounts, 24 Health Aff. 1490, 1492 (2005).

124) 37 J.L. Med. & Ethics 123
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Admin. Code § 354.1430(1) (2010).
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129) 1 Tex. Admin. Code § 354.1430 (2009).

130) Id. § 354.1430(9) (“An underserved area is an area that meets the current definition
of a medically underserved area or medically underserved population (MUP) by the
U.S. Department of Health and Human Services (DHHS).”).

131) Id. § 354.1432.

132) 34 Tex. Reg. 6773 (2009) (to be codified at 22 Tex. Admin. Code §§ 174.1-.8)
(proposed Sept. 21, 2009).

133) 34 Tex. Reg. 6773 (2009) (to be codified at 22 Tex. Admin. Code § 174).

134) Id.

135) 34 Tex. Reg. 2765 (2009) (to be codified at 1 Tex. Admin. Code § 355.7001).
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136) Medicare Telehealth Enhancement Act of 2009, H.R. 2068, 111th Cong. (2009)
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T A+ Aoz AR At} Lindsey T. Goehring, 11 North Carolina Journal of
Law & Technology Online Edition 99, at 102.

138) Medicare Telehealth Enhancement Act of 2009, H.R. 2068, 111th Cong. (2009)

139) Lindsey T. Goehring, H.R. 2068: EXPANSION OF QUALITY OR QUANTITY IN
TELEMEDICINE IN THE RURAL TRENCHES OF AMERICA?, North Carolina
Journal of Law & Technology Online Edition, 2009, 11 N.C. J.L. & Tech. On. 99.

140) H.R. 2068.

141) 11 North Carolina Journal of Law & Technology Online Edition 99, at 102.
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144) United States v. Valdivieso Rodriguez, 532 F. Supp. 2d 316, 324 (D.P.R. 2007).

145) Meera Shenoy, UNITED STATES V. VALDIVIESO RODRIGUEZ: THE TREND
OF TELEMEDICINE, SMU Science and Technology Law Review, Spring 2010, 13
SMU Sci. & Tech. L. Rev. 239.

146) Deth Sao, Amar Gupta, David A.Gantz, HEALTHCARE DISPUTES ACROSS
NATIONAL BOUNDARIES: THE POTENTIAL FOR ARBITRATION, 42 George
Washington International Law Review. 475.
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tourism)” H= “S &]F-vlj(offshoring)’2f= &7} A}&-ETh Thomas. R. McLean. The
Offshoring of American Medicine: Scope, Economic Issues and Legal Liabilities 14
Ann. Health L. 205 (2005).

149) Tamara Hervey, Louise Trubek, FREEDOM TO PROVIDE HEALTH CARE SERVICES
WITHIN THE EU: AN OPPORTUNITY FOR A TRANSFORMATIVE DIRECTIVE,
Columbia Journal of European Law, Summer, 2007, 13 Colum. J. Eur. L. 623, 629.

150) Roger Boyes, Striking Doctors on the March in Germany. The Times (UK))), Jan. 19,
2006, available at http://www.timesonline.co.uk/article/0,, 13509-1995603,00.html; Press Release,
Paramedic UK, Casualty Busier after GP Service Changes (Sept. 2004), available at http:/
www.paramedic.org.uk/news_archive/2004/09/News_Item.2004-09-10.3211/view; Press Release,
Portsmouth NHS Trust, Patients Benefit from European Initiative (Aug. 1, 2003), available
at http://www.portshosp.org.uk/news/aug03 pr.asp.

151) E-Health and the Law (Stefaan Callens ed., 2003).

152) Case C-322/01, Deutscher Apothekerverband e.V. v. DocMorris, 2003 E.C.R. 1-14887.
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Kohll, 1998 E.C.R. I-1931; Case C-157/99, Geraets-Smits and Peerbooms, 2001 E.C.R.
1-5473; Case C-368/86, Vanbraekel, 2001 E.C.R. 1-5363, § 42; Case C-385/99, V.G.
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Keller v. INSS, 2005 E.C.R. 1-2529; Case C-372/04, Watts, 2006 E.C.R. 1-4325.

154) Tamara Hervey, Louise Trubek, FREEDOM TO PROVIDE HEALTH CARE SERVICES
WITHIN THE EU: AN OPPORTUNITY FOR A TRANSFORMATIVE DIRECTIVE, Columbia
Journal of European Law, Summer, 2007, 13 Colum. J. Eur. L. 623.

155) “DG SANCO” is the Directorate General —like a government department—of the
European Commission that is concerned with health and consumer protection.

156) Letter from Robert Madelin, Director General for Health and Consumer Protection,

HLG/2004/1 (May 4, 2004), available at http://ec.europa.cu/health/ph overview/co operation/
mobility/docs/highlevel 2004 001  en.pdf.
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159) Vassilis Hatzopoulos, Is it healthy to have an EU health law?, European Law
Review 2005, E.L. Rev. 2005, 30(5), 697-710, 697.
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