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Abstract

I . Background and Purposes

[ ] Systemic risk, too big to fail and safety net were the
buzzwords of financial crisis in 2007 and 2008. Throughout
the world, the financial crisis has led to state intervention on
a scale that would have been almost unimaginable before.
Laying aside market economy principles, governments were
forced to rescue banks whose insolvency could have put the

stability of the financial system in jeopardy.

[ ] The Summit of G-20 Leaders gave the Financial Stability
Board (FSB) a prominent role in taking forward an ambitious
agenda of reforms to build a stronger, less crisis-prone financial
system. The FSB facilitates consistency in the development
and implementation of regulatory, supervisory and other financial
sector policies as well as cooperation in identifying and

addressing vulnerabilities.

O With financial markets and institutions being global, efforts to
promote financial stability must also be global. Work is under

way to establish a stronger framework for capital, liquidity and



risk management at financial institutions that pose risks to the
system as a whole; to expand the regulatory perimeter to ensure
that all systemically relevant institutions, entities and products are
subject to appropriate oversight; to mitigate the pro-cyclical
tendencies of the financial system; and to overhaul incentives that

in the past led to excessive risk taking.

[ ] The core elements of strategies implemented in Germany after

the crisis

O Resolution of distressed and systemically important banks without
incurring risks for the stability of the financial system / Early
regulatory intervention / Shifting the risks and costs from the

public sphere to creditors and shareholders of the distressed bank

O Besides implementing more demanding regulatory requirements for
banks and other financial institutions as a preventive strategy, the
central parts of the regulatory response to the crisis consisted of
instruments which will allow a restructuring or an orderly

liquidation of the distressed bank as a responsive strategy.

[] German with the Credit Institutions Reorganization Act and its
restructuring and reorganization procedure as a regulatory,
preventive response implement a new framework to with bank

insolvencies.



II. Main Contents

[ ] Bank Restructuring(Sanierung) and Bank Reorganization(Reorga-

nisation) under the German Credit Institution Reorganization Act

O The German Credit Institution Reorganization Act introduces two
procedures for dealing with a bank in difficulties, a restructuring
procedure and a reorganization procedure. Both procedures are
intended to make room for measures to improve the bank's viability
before the bank is in violation of statutory capital or liquidity
requirements let alone a condition that would call for the initiation
of insolvency proceedings. However, both procedures rely on the

bank's management to take the initiative.

O Under the restructuring procedure, management indicates to the
supervisory authority that the bank needs restructuring. At the
same time, it submit a restructuring plan and nominates a potential
restructuring agent. The court appoints a restructuring agent and

orders the restructuring plan to be carried out.

O From the bank's perspective, it has the advantage that the
reorganization plan can lead to haircuts for creditors or to debt to

equity swaps, thus reducing the bank's overall indebtedness.

[] Supervisory Intervention under the German Banking Act

O Under Section 45c¢ of the Banking Act, the supervisory authority
can install a restructuring agent in order to perform certain specified

tasks in the bank



O The Sections 48a-48s of the Banking Act create the possibility that
the supervisory authority can order the transfer of all or part of
the assets and liabilities of the bank to a third party, typically a
bridge bank.

[ ] Bank levy under the Restructuring Fund Act

O The Restructuring Fund Act creates a new fund, financed by a
levy on the banking industry, which is to provide support in cases
where a bank's problems pose a threat to the stability of the
financial system. The bridge bank to which the bank's assets and
liabilities are to be transferred under Section 48a of the Banking
Act might itself be a subsidiary of this fund. Alternatively, if the
bridge bank is a private institution, the restructuring fund might
guarantee that institution's obligations or it might contribute to

recapitalizing that institution.

Ill. Expected Effects

[ ] Reform concepts have to be aimed at avoiding situations in
which governments see themselves once again forced to rescue
financial institutions. One possible approach consists in providing
a legal framework in which the adverse effects of banking

crises and insolvencies are reduced.

O The discussion underlines the importance of implementing a special
resolution regime for credit institutions. The special resolution

regime put an end to too big to fail.



O A Balance between a self-regulating model as a primary means
and a state regulation with super power will effective work for

the resolution of the distressed bank.

®» Key Words : financial stabilization, financial supervisory &
regulation, recovery & resolution regiems, bankruptcy,
reorganization, restructuring, bail-out, early termi-
nation rights, Gesetz zur Reorganisation von
Kreditinstituten (KredReorg(G), Gesetz zur Errichtung
eines Restrukturierungsfonds fiir Kreditinstitute

(RStruktFG), Gesetz iiber das Kreditwesen (KWGQG)
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