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I.

Abstract

Background and Purpose of Research

[ ] China is a country where Korean nationals travel most for the

various purposes of tourism, business, study and in this
context, the Exit and FEntry Administration Law of the
People’s Republic of China({F P NEFEFNEHATZEEE) Jis the
law which has the biggest impact on an entry to China, safe

stay and convenience.

[ ] The Exit and Entry Administration Law of the People’s

Republic of China has been implemented since the July 1,
2013, and the Law of the People’s Republic of China on
Control of the Entry and Exit of Aliens and the Law of the
People’s Republic of China on Control of the Entry and Exit

of Citizens has been repealed.

The Regulations of the People’s Republic of China on
Administration of the Entry and Exit of Foreigners(+H 12 NIt
FOESE A B B S5]) as a sub-rule of the Exit and
Entry Administration Law of the People’s Republic of China
is effective from September 1, 2013 and is being applied to
the immigration of managers and family members of the

Korean-invested enterprises into China.



[l The Exit and Entry Administration Law of the People’s
Republic of China and the Regulations of the People’s
Republic of China on Administration of the Entry and Exit
of Foreigners specify six kinds of situations in which the
issue of visa is not permitted, but legal clarity is not secured
because it is not required to mention the regulatory reasons

in case of denied visa by the concerned authority.

[ ] In addition, the upper limit of the visa period of stay was
reduced by up to 180 days, while the longest period of
validity of five years residence permit, residence permit
review period of 15 days are prescribed in the Immigration,
having a profound impact on foreign investment and

immigration.

[ ] In this study, there is a need to derive certain implications
for the cross-border movement of personnel and to scrutinize
Immigration Act through a detailed comparative legal analysis
to ensure the legal clarity and smooth the economic exchange

between two nations

II. Main Contents

[] This report covers details of Immigration Act, Nationality Act,

Refugee Act concerning immigration control of nationals and



foreigners, management of foreigners’ legal residence, nationality

acquisition and recognition of refugee status.

[ 1 Immigration Act stipulates matters regarding safer border
control through immigration control of nationals and foreigners,
and management of foreigners staying in the Republic of

Korea.

- Possession of a valid passport is required of both foreigners
and nationals who wish to enter into or depart from the
Republic of Korea. For foreigners, the type of visa must
correspond to the purpose of entry. However, a foreigner
may enter without a visa for tourism or visitation if he/she
is a national of: (i) a country that has signed a Visa Waiver
Agreement with the Republic of Korea thus becomes a
subject of visa exemption, or (ii) a country that is granted
visa-free entry permission by Minister of Justice of the

Republic of Korea.

- In principle, Korean nationals have the right to enter or
leave the country, and foreigners have the right to leave the
Republic of Korea. However, The Minister of Justice may
prohibit the departure of a person who is deemed inappropriate
to leave the country for pending criminal trial/investigation

or tax default.



- Foreigners are granted rights to activities permitted under the
status of stay, and may stay as long as their granted period
of stay. Eligible applicants and scope of activities are specified
by status type (36 in total), ranging from Diplomacy (A-1)
to Working Visit (H-2).

- If a foreigner intends to be employed in the Republic of
Korea, the person shall obtain the status of stay where
employment is allowed. A foreigner who has obtained such
status of stay shall be employed only at the designated place

of work.

- No one shall employ, recommend, or place a person in jobs
without the person being permitted to work under his/her
status of stay. Those who have hired a foreigner eligible for
employment shall report to the head of immigration office if
any circumstantial changes occur such as dismissal no later

than 15 days from the date he/she gains awareness thereof.

- If a foreigner intends to stay in the Republic of Korea for
more than 90 days from the date of entry, the foreigner
shall register as an alien with the head of immigration office
that has jurisdiction over the place of residence. When a
foreigner staying in the Republic of Korea intends to engage
in activities corresponding to other status of stay than the

granted one, the person shall obtain a permit from the



Minister of Justice in advance, in order to engage in such
activities in parallel with those allowed under the granted
status of stay. In principle, a foreigner must leave the Republic
of Korea and obtain a newly issued visa, if he/she no longer
intends to engage in activities under the granted status of
stay but instead commence activities permitted by other
status of stay. However, those who find themselves in the
aforementioned case and intend to change their status of stay
accordingly, can make such applications without leaving the

country.

Violation of [Immigration Act, i.e. illegal entry, failure to
maintain a lawful status and/or engaging in unauthorized
employment after admission, provides ground for deportation.
Immigration officers may investigate foreigners that are
suspected of being subject for deportation. An immigration
officer may detain a foreigner, if the person presents

concern to flee.

A case on an immigration offender may not be prosecuted
without an accusation that 1s filed by the head of
immigration office. In a case involving an immigration
offense for which no sentence of imprisonment will be imposed
but penalties and fines, the head of immigration office may

give a written notification to the offender to pay a penalty



equivalent to fine. Criminal procedures are not required in
such cases. Under the protection against double jeopardy, an
immigration offender shall not be penalized for the same

case if he/she has paid the penalty as notified.

[ ] Refugee Act is intended to stipulate matters on: (i) the status
and treatment of refugees pursuant to the 1951 Convention
relating to the Status of Refugees and the 1967 Protocol
relating to the Status of Refugees, (ii) application for refugee
status and refugee status determination procedure, and (iii)
treatment of recognized refugee, humanitarian status holder,
and refugee status applicant. The Act also governs the
establishment and operation of Refugee Committee and the

operation of Refugee Support Center.

- An alien in the territory of the Republic of Korea who
wishes to attain refugee status may apply for refugee status
by submitting an Application for Recognition of Refugee

Status to the head of immigration office.

- The Minister of Justice has the authority to make a decision
whether to recognize the applicant as a refugee. The Minister
may, if deemed necessary, delegate such authority to the

head of immigration office.

[ ] Nationality Act prescribes: (i) requirements for becoming a

Korean national, (ii) requirements for foreigners to obtain



Korean nationality, (iii) procedures for multiple nationals to
choose nationality, (iv) grounds for loss of Korean nationality,
(v) administration on persons who have lost Korean nationality,
(vi) adjudication of a person’s nationality where it is unclear
whether the person has acquired or is holding Korean nationality,

and (vii) revocation of permissions, i.e. a person’s naturalization.

In the Republic of Korea, the principle of jus sanguinis (right
of blood) serves as a general rule, and the principle of jus
soli (right of the soil) is only complementary. Children may
automatically be Korean nationals at birth if his/her father or
mother is a Korean national. Jus soli rule can be applied
solely in those cases when the parents of the child are

unknown or stateless.

There are several paths to obtaining Korean nationality for
foreigners. Korean nationality can be granted by acknowledg-
ment (where a person is born to a non-marital couple with
one party being Korean national and the other foreigner),or
through naturalization (subcategorized into general, summary,
and special naturalization). Foreigners may also obtain
Korean nationality through reinstatement of nationality or
concomitant naturalization (where a minor child of a foreigner
shall acquire Korean nationality at the time the Minister of
Justice grants naturalization to his/her father if the child has

concurrently applied for naturalization beforehand).



- A person who has acquired Korean nationality through
naturalization or reinstatement shall renounce his/her foreign
nationality within one year from the date the person acquired
Korean nationality. Those who have failed to do so before

the specified period expires shall lose Korean nationality.

- A person who acquired multiple nationalities at the time of
birth shall choose a nationality before fully turning 22 years

of age.

- A Korean national who has voluntarily acquired a foreign
nationality shall lose his/her Korean nationality at the time

of acquiring a foreign nationality.

[ ] In China, the Exit and Entry Administration Law of the
People’s Republic of China has been enforced since 1 July
2013, with the two existing Foreign Immigration Act and

National Immigration Act repealed.

(1 The Regulations of the People’s Republic of China on
Administration of the Entry and Exit of Foreigners, a kind of
Administrative regulations, enacted on the basis of the Exit
and Entry Administration Law of the People’s Republic of
China is effective from September 1, 2013, but it applied

only to foreigners.



L]

Regulation range of the Regulations of the People’s Republic
of China on Administration of the Entry and Exit of
Foreigners may be summarized as screening for immigration
of the nationals, foreign immigration, foreign residence, means

of transportation.

Chinese nationals must be in possession of a passport or

other travel certificate to the immigration.

Chinese citizens are also required to obtain a separate pass,
not a regular passport, through the procedure in order to

access the environment in Hong Kong, Macao and Taiwan.

Chinese citizens have freedom of residence and movement

but six reasons for limiting the freedom exist.

The law and the new ordinance of immigration compared to
the old law subdivide the type of visa and expand its kind

with 17 kinds of visa, including the port visa.

The Law 1is strictly separate foreigner’s stay and residence
based on the 180 days. The reason to distinguish between
the residence and stay is to enhance the supervision of a
long-term resident foreigners. If the residence in excess of
the 180 days must obtain residence permit issued by

conversion of visa.



- Current residence permit can be divided into two kinds: one
for employment and the other for non-employment. It is also
required to obtain a residence permit for employment in
order to work in China. In particular, it should be noted that
oversight and sanctions for illegal employment in China has

been strengthening.

- The law stipulates Chinese version of Green Card Scheme
(Permanent Residence program). It’s purpose is to accept a
direct foreign investment, advanced technology and international
talented personnels but there are many difficulties to obtain
permanent residence permit. The number of foreigners who
has acquired a permanent residence permit is not much yet

because the acquisition conditions are very demanding.

[ ] Although China joined the Convention Relating to the Status
of Refugees, a national law on refugees does not enacted

separately.

- But, according to the Exit and Entry Administration Law of
the People’s Republic of China, foreigners applying for
refugee may be in possession of a temporary identity card
issued by the public security organs during the period of
stay to check the status of refugees in China precincts, and
if foreign refugee status is identified by the public security

organs, he or she is able to stay in China for residence by



possession of a refugee identity card, which substantially admit

the entity of refugees.

- In practice, the treatment of refugees is conducted by the
Convention Relating to the Status of Refugees and the Protocol

Relating to the Status of Refugees.

[ ] Nationality Law of the People’s Republic of China is
stipulating Jus san guinis(right of blood) and complementary
Jus soli(right of the soil). However, China has rejected the
multiple nationalities thoroughly. For example, a person whose
both parents and one are Chinese nationals and residing
abroad, yet, if you hold a foreign nationality at the same

your birth can not acquire citizenship.

[] The family law system does not stipulate acknowledgement
but in practice nationality can be granted through lawsuit of
Father-son relationship confirming presence or absence.
However, the Nationality doesn’t have provision on Citizenship

procedures by the cognitive process.

[ ] The acquisition of a permanent residency is a prerequisite to
acquiring the Chinese citizenship because permanent residency
is included among the documents submitted to the Chinese
citizenship. After obtaining permanent residency, one can apply

for naturalization.



Ill. Expectation

[] It is expected to improve the understanding of immigration
related legislations between South Korea and China by
introducing a comparative legal approach from the issues of
exclusive domestic jurisdiction realms (eg, visa, immigration)
to the scoops of strong linkage to other nations (eg, nationality,

refugee law).

[ ] Also, it is expected to contribute to the Korea government’s
retention management policies relating to the chinese staying
in Korea as well as to enhance understanding of the local

laws of immigrants among Korean nationals in china.

» Key Words : nationals, foreigners, nationality, Immigration,
management of foreigners legal residence, Per-
manent residency(Green Card), a prerequisite for
a permanent residency, recognition of refugee

status, lllegal residence
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