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Abstract

I . Background and Purposes

[ ] Inadequate financial consumer protection can not only lead to
considerable consumer detriment, but also can be a contributor
to the financial crisis. Mis-selling of financial products results

also in significant consumer harm.

[ ] Considering the significant potential detriment that financial
services can cause to individual consumers and to the single
market, consumer protection policy needs to properly focus on
this area. It will need to understand how information asymme-
try, consumers’ behavioural biases and firms’ competitive strat-

egies affect market failures

[ ] From the European Union and German approach, the paper’s
main objectives are to increase competition and consumer pro-

tection on financial markets and capital markets.

O Dealing with circulation of securities on capital markets and aim at
both the protection of individual investors and the efficient

functioning of capital markets and the economic system.

O Being intended to make changes to share-trading, increase transparency

for prices and it set guideline for the use of related financial



instruments. Being introduced in order to reduce systemic risk and

strengthen existing invester protections.

II. Main Contents

[ ] Regimes of European Union Regulations and its Impacts

O bank regulation and supervision : Basel III, asset quality review,

Single Supervisory Mechanism, Single Resolution Mechanism, etc.

O financial & capital markets regulation and supervision : Market in
Financial Instruments Directive II, Market in Financial Instruments
Regulation, European Market Infrastructure Regulation, Market

Abuse Directive, Market Abuse Regulation, etc.

O product regulation : Undertakings for Collective Investment in
Transferable Securities Directive V, Regulation on Key Information
Documents for Packaged Retail and Insurance-based Investment

Products, Insurance Mediation Directive, etc.

[ ] Rules and Regulations of Legislation in Germany

O Banking Act (Kreditwesengesetz), Capital Investment Act (Vermdoge
nsanlagengesetz), Securities Prospectus Act (Wertpapierprospektgesetz),
Securities Trading Act (Wertpapierhandelsgesetz) and Investment

Code (Kapitalanlagegesetzbuch), etc.



O Particular attention is given to the regulations which offerors of
financial products must observe when advertising such products.
The goal is to reinforce financial supervisory efforts aimed at
strengthening collective consumer protection and to detect market
abuse by subjecting the markets to the most comprehensive

supervision possible.

O Financial sector regulators and institutions responsible for consumer
protection in financial markets adopt a pro-active approach to

ensure that financial markets work well for consumers.

O The regulators should identify those financial products which involve
high transactions costs and actively use their regulatory power to
ensure that any transactions cost charged to consumers reflect the
actual cost incurred by financial services providers and prevent the
imposition of high charges arising from steering to more expensive
products or from excessive number of transactions related to the

product such a churning of investment funds.

O Financial consumers should always receive from the seller accurate,
simple, comparable information of a financial product or service

before and after buying it.

O The provision of advice should be as objective as possible and
should in general be based on the consumer’s profile considering
the complexity of the product, the risks associated with it as well
as the customer’s financial objectives, knowledge, capabilities and

experience.



Ill. Expected Effects

[ ] Seeking to enhance and harmonize the regimes on market
abuse. Making financial markets more efficient, resilient and
transparent, and strengthening the protection of investors or

financial consumers.

» Key Words : financial supervision & financial consumer protection,
portfolio management, financial product & product

governance, capital investments, investments prospectus
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4 Y2 = Ay F§(personal finance)o] EAbE|1 Qi EF ook
3t A9 Wal Ko F ¢ agFer Ao AAE FEEH =

S o9 AATRYARI ] hF 879 NEE FolAm et o]
Wutke] HT et BAGEY AFS AR, 20159 @
AL EAE T FAARLDYR S 273H(H
EAAREDGR 1707, AGEAARLD) A 1032 20084
39 R 78% F74E RO et AAEAGEQLDAR &
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2} 7] 7] (Bigenverwaltung)} FTHETHID ofg ZHox HAEH =

9) U. Schifer in Assmann/Schiitze, Handbuch des Kapitalanlagerechts (2015), § 23 Rn. 2;
Bundesanstalt fiir Finanzdienstleistungsaufsicht, Jahresbericht 2013 (2014), S. 94, http:/
www.bafin.de/SharedDocs/Downloads/DE/Jahresbericht/dl_jb _2013.pdf? _blob=publicationF
ile&v=10 (F < 2016. 4. 7) v

10) U. Schifer, op. cit., § 23 Rn. 1.

11) F. Schifer/Lang in F. Schéfer/Sethe/Lang, Handbuch der Vermogensverwaltung (2012),
§ 1 Rn. 6.
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12) F. Schifer/Lang, op. cit., § 1 Rn. 8.
13) Ibid., § 1 Rn. 12.

14) U. Schifer, op. cit., § 23 Ran. 3.
15) Ibid.

16) Ibid.
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17) Ibid., § 23 Rn. 4.
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19) BGH, Urteil vom 28. 10. 1997, XI ZR 260/96; Moslein in Langenbucher/Bliesener/
Spindler, Bankrechts-Kommentar (2016), § 34 Rn. 1 #|<1-&.

20) F. Schifer/Lang, op. cit., § 1 Rn. 14.

21) Kienle in Schimansky/Bunte/Lwowski, Bankrechts-Handbuch (2011), § 111 Rn. 1.

22) F. Schéifer/Lang, op. cit., § 1 Rn. 14.
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107) A4 @A “Regulation (EU) No 909/2014 of the European Parliament and of the
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Finanzmarktvorschriften auf Grund europiischer Rechtsakte, Drucksache 18/7482, 8. 2.
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116) Ibid., § 1 Rn. 103; ibid., § 13 Rn. 12.

117) Edelmann in Assmann/Schiitze, op. cit., § 3 Rn. 22.
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141) Jakovou in Langenbucher/Bliesener/Spindler, op. cit., Kap. 39 Rn. 13~24 Z%.
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Sk sHAE AREAWAS HeTjae WaEA BHEG 19
N Ao thhel ARG o8 ARAARED Fejgreis
=4% =A2HL 99 AW A% o WoldE LwHez
=219 & EXHE(Investmentfonds)gtl & 3}H, o]zjgt A9
s WA 2Hog wet(#2 ¥ A3x).4) ol HiFds 29
BA EHE olgstd HE ol¢t FF2E H|Eo] HA =+ HIA
A+ (kollektive Vermogensverwaltung)!49) o]l 2ol 2} 3= A A A <l
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_1
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et Yok FEEAYS WAEAIT AW AEAHES S
A AP FEAHNE B & UFo] FAASY BE §E FHE
AR} k. ¢¥e] WAE EAUEL ARHE, HABE, §F
AHE 59 Exdets WEER shefrolof Frhlo 1A o2
AARAT 2 AU FEAAR G Efpel nese, @
dolAg 23 g 93 AuHon FEAE EAT Aitne
L pEsiol @tk webd e FEAC I A9, gurno

142) Ibid., Kap. 39 Rn. 25~28 Z-=.

143) Eckhold/Balzer in Assmann/Schiitze, op. cit., § 22 Rn. 1.

144) AgAARE = S8 AAEE 2] (Portfolioverwaltung), 2|AaH™E, PFAH &5, A
7l AR R B, PARAREY FAY YT BAT FFS EFVTHALEA
W OAlLE A19% A245).

145) Eckhold/Balzer, op. cit., § 22 Rn. 1.

146) Ibid., § 22 Rn. 6.

147) Ibid.
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gl 54 S8 FAl fAEEAY 3o mE o] RofxE AS A
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AdEdte g2 JAAFATIFE 53 oM e JAFA7 T
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AFEAZ 79 588 A
Ao, HARE, 7E BARES AT ol &% Bx 9wy
Agtelle 53] A AAddiZl FAE A% d=E A2 3
o U=, AESTS AsS ESAY HAS2 BAHLE FEHA

OJ- =

w8 4HAEY A& wEd, fAFAEE T AE&FA=
HAFAHE A2@e At Azt o FEolw, HiAF
AHEES {8 dFHe= FEEHL JAB0 HEAT| S A2
g eAte AFFATIFY Agtez FHLHYARE AT ¢
g ol HAFAZFAHY WEHE AR, THA A&
9= ARAHER AGHH, olH F¢ dAFAEEE 29
HA AFE 85hA g AT MAdA A= T3

of 3}t}.152)

148) Eckhold/Balzer, op. cit., § 22 Rn. 7.

149) Jakovou in Langenbucher/Bliesener/Spindler, op. cit., Kap. 39 Rn. 205.
150) Zander, DB 2016, 331 (331~332).

151) Ibid.

152) Ibid.
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153) Bujotzek/Mocker, Kleinanlegerschutzgesetz - offene Fragen beim Crowdinvesting,
BKR 2015, 358 (358-359).
154) Buck-Heeb, Das Kleinanlegerschutzgesetz, NJW 2015, 2535 (2535~2536).

57



H4E HALMEXA ESE et MEYHAS +2 HE

i

O

AL FAHA Yk olAAHE thEo] ;Y £ Y2 A
ool xge] F& AU Astel olHd 4
AEEAANE 27H] 2AE Fd £RHL Eolw YUtk stk
A2 U] AGAZ Aol AT AAEA] hg BAFA Hu
2 WEE ox7t 2YsoF BAThE A L(AARAY A2E A23),

£ st dyelnt o*%% AFsoF At AoITHZE B).

=5, A4 FA7GelA AR B 19 Fmde Iz
o] AAEAM g3 AFE WA GEF st7] 99 AeeHd
Jot S¥Fgel =AHt ek, 4EY AGeEAd g £
g ASB9CHIW RO AAEAMA THLEIO A
g olmet ARRIY AE o AHAFEAY A2ax):
44 Z9EHge] A% FANY B FA7YY AFEY
AGHEIN AW ok AFETo] oAANE BE, F2IANE,
AAEAY ALE A2g TEA olmsts 1 e £x¢ Bl 9)
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47170 ARE SR gE 28 A FALWAL TR @
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155) Bujotzek/Mocker, BKR 2015, 358 (359).

156) Heisterhagen/Conreder, Die Regulierungdes grauen Kapitalmarktes durch das
Kleinanlegerschutzgesetz, DStR 2015, 1929 (1930).

157) Mollers/Kastl, Das Kleinanlegerschutzgesetz, NZG 2015, 849 (850).

158) Buck-Heeb, NJW 2015, 2535 (2536).

159) Mollers/Kastl, NZG 2015, 849 (850).
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160) Seibert, op. cit., Teil B § 10 Rn. 15.

161) AREAMAES FEF EAGERS A Lo] @2 BT AP 7A 3}
o Z87 v Aol A=4d, FAAZAE L 2R} BHE (2013), 1329,

162) Seibert, op. cit., Teil B § 10 Rn. 15.

163) Ibid., Teil B § 10 Rn. 16.

164) Ibid., Teil B § 10 Rn. 27. o]} v|wste] guete] E WA B A Fx7 B
Ao dER g2 Fo=2A LA YFE oA HedH, AEZAR oY F
ARl G = olof digk ofejel FH|7F gle T HAA Fo dFH el A
sdoh, HAYol “ggauA Hoo #3 WHAEA 1 - dx3 FFY HEE
SRR ) AAPH AT A294E A4, 2011, 280H.

165) Ibid., Teil B § 10 Rn. 17.

166) Seibert, op. cit.,, Teil B § 10 Rn. 19.
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167) Ibid., Teil B § 10 Rn. 25.

168) Ibid., Teil B § 10 Rn. 26; ibid., Teil D § 2 Rn. 9.

169) Ibid., Teil B § 10 Rn. 27.

170) BGH, Urteil vom 8. 5. 2012, XI ZR 262/10; ibid., Teil D § 2 Rn. 10 Fn. 18 A|2l-&.
171) Seibert, op. cit., Teil D § 2 Rn. 11.

172) Ibid.

173) U. Schifer in Assmann/Schiitze, op. cit., § 23 Rn. 29.

174) Seibert, op. cit.,, Teil B § 10 Rn. 13.
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179) Buck-Heeb, ZHR 179 (2015), 782 (785).
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180) 9]& E9¢] Clouth, Anlegerschutz, ZHR 177 (2013), 212 (217).
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2016. 6. 14, http://www.fnnews.com/news/201606141704318273 (&< F<&Y: 2016. 6. 14).
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Financial Advice on Trade Performance and Behavioral Biases, University of St.
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