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Abstract

I . Background and Purposes

[ ] Background and purposes

O Punitive damages have been increasingly the subject of debate among

legislators, lawyers, and academics in South Korea in recent years.

O This research intends to identify relevant issues concerning the intro-
duction of punitive damages from comparative law and law and eco-

nomcis perspectives.

O In addition, it intends to suggest important factors to be considered

when punitive damages are introduced in South Korea.

II. Main Contents

[ ] Relevant Issues and Justifications

O Based on the U.S. model, arguments favoring the introduction of
punitive damages focus on the sufficient compensation and the

deterrent function of punishment.

O By contrast, the opponents of punitive damages argue that they are
an anomaly, and that they confuse the civil and criminal functions
of the law. In addition, they express concerns about the excessive-

ness and unpredictability of punitive damage awards.



[ ] Punitive Damages in Germany, France, and Japan

O Despite constant discussion, punitive damages do not seem to be

any significance in Germany, France, and Japan.

O However, as in South Korea, these debates regarding the oppor-
tunity to officially introduce punitive damages into their own legal

systems is bound to go on.

[ ] Law and Economics Analysis of Punitive Damages

O In the economic analysis of law, punitive damages are primarily
regarded as an instrument which can improve the deterrent function
of tort law, and they are supported by several economic theories,
including ‘Optimal Deterrence: Loss Internalization theory’, Disgor-

gement of Illicit Gains theory, and so on.

O However, even in the U.S., one specific theory may not be suffi-

cient to provide one-size-fits-all theoretical guideline for all torts cases.

[ ] Expert Survey Results for the Introduction of Punitive Damages

O The survey result shows that punitive damages may be introduced
in South Korea to deter torts and punish tortfeasors in specific

areas such as consumer protection, product liability, and so on.

O Furthermore, the introduction should be examined from theoretical

and practical perspectives in various ways.

» Key Words : Legislative Impact Assessment, Punitive Damages,

Compensatory Damages, Torts
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= ste AE3 &FuiS ol FISHA Feth2) =4,
UAPH S FAbo] EEEHO lgole AE9 dx=y FAaxo] A
St e ol AEY 227 Utk AR, dioA dEE HoiA
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33
A= BPST ARHAY AFH ZUS FRHUA AWHom

AVSHY =, 1998 12 72, AEH S A =] Edt A7 - =Y 2aAd O
HEAAE FHE -, AFoist dishd ¥pAEHY =2, 2006. 2. F=. AEF &3
e BRI e NEA A= P EAEH, iRl = AEa Eeud
< NS Qloh A& 5o, AR - o2, A Eu A=Y E9ds Rt v
WA g, F=ied ‘%zHOHL A353, 2009; AA=, FuiES FEA e i«l

=0 BI 23, BlwARY A2W 13, 1995, 6; vrEE, AWF &ajujito] B3 A
T, S Ers] HErAL, A26H, 2007, AA, AR sty 75Tt A, 75‘4
et =23 A274, 1998 &4, JHA Eafjuiidel B A, WA A17Z,
1999. 4; &7g2h, YA &Eafulide] oI A7, AAEATF A9A AllZ, 1992. 12; 9]
e, BEE S A=Y =9 BoAdH ZheAdol die duE, Fopst A8z,
2006; Aat, wj=re] #ENH HERHES gt A2 34, Exlj—‘ﬂ A A3 A2
5, 2009. 2; A4k, Lajuiarel Weleh FuA aujarel BA, Fordst A6y A4
5, 2004 FH=.

28) Restatement (Second) of Torts § 908 (1979); W. Page Keeton et al., Prosser and Keeton
on the Law of Torts § 2, at 9 (5th ed. 1984) &=,
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29) ol #I FA= HES, vi=HA AHA ESuid - SHHIA7] Hele] A
ot At AE FAo=Z - AAHAT A29A A2 (2012, 6.), 330-332HH.

30) Dan B. Dobbs, The Law of Torts 318 (2000).

31) Restatement (Second) of Contracts § 355 (1981) (“Punitive damages are not reco-
verable for a breach of contract unless the conduct constituting the breach is also a
tort for which punitive damages are recoverable.”). o|o] tdt HHZA LS o Z = Reeves
v. Alyeska Pipeline Service Co., 56 P.3d 660 (Alaska 2002)

32) Restatement (Second) of Contracts § 355 cmt. a (1981).
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33) Dan B. Dobbs, The Law of Torts 318 (2000). ¢JA]Z+= Fireman's Fund American Ins.
Co. v. Coleman, 394 So.2d 334 (Ala 1980); Watts v. Golden Age Nursing Home, 127
Ariz. 255, 619 P.2d 1032 (1980); French v. Orange County Inv. Corp., 125 Cal. App.
587, 13 P.2d 1046 (1932) Z=.

34) Hughey v. Ausborn, 249 S.C. 470, 154 S.E.2d 839 (1967).

35) Father A v. Moran, 469 N.W.2d 503 (Minn. App. 1991).

36) d|& S9¢], Wangen v. Ford Motor Co., 97 Wis.2d 260, 294 N.W.2d 437 (1980).

37) City of Los Angeles v. Shpegel-Dimsey, Inc., 198 Cal. App. 3d 1009 (2nd Dist
1988). (The court also stated: “No other United States jurisdictions expressly permits
-+ recovery of punitive damages by public entities.”)

38) Westlands Water Dist. v. Amoco Chemical Co., 953 F.2d 1109 (CA9 Cal.1991).

39) W. Page Keeton et al., Prosser and Keeton on the Law of Torts § 127 at 945 (5th
ed. 1984)
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40) W. Page Keeton et al., Prosser and Keeton on the Law of Torts § 127 at 945 (5th
ed. 1984) (“Every American state now has a statutory remedy for wrongful death”).
41) WhA, AR §ES Rorel $E A S50 AREL Sl ool Ao
B AT Ao AR g 53 2L M &Ao] AR Ao] AHH Yol
o e ByAe] saujae] WelE STRoRA HEFANA Aoz ol
gk HAALY E(E Eol, 7MY EFSE QIF &8¢t &2 ALSR loss of con-
sortium ©]2f Ftrhyo] gt vjAa HAIA Esfo] tht vidte] EAIE AT AR H
+ HeT o ARGl s HA &4 Wl 2FHEE st e Bt

@t} oo SE AA|E= Dan B. Dobbs, The Law of Torts § 297 (2000).

42) Dan B. Dobbs, The Law of Torts § 813 (2000).

43) Restatement (Second) of Torts § 8951 (infants) & § 895J (mentally disabled persons).
AE Eo°l, AddA Af wAddAEs Aoz 1o ot EH I
it WYY ALK HAHA= gom, HAAL RGN FTa3% HS &
d EHYNAY Ao a7He 1S AAE FASFHETHin fact entertained the
intent required to establish a particular tort)o]] 3$t ZH o]t} Dan B. Dobbs, The Law
of Torts § 25 (Intent and Motive) (2000). I}Alo] 9J3t EHAFYL AP dF Fo
8% “7TAl 7t2(rule of sevens)’o] QI H o, T4 oA wd Ao et EHIYS
e Wk e F7F Ao 2Y o] 3ol ALHA ge FollAe AU

B AdHe AuE Vedes B O E AR ABlA 949, A, BE

35
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A% Sl A HAAL AT gout, of BA e AP

AN A A Yol H g olof i RAsbe] BE HolTh. o
Bt G FolA AWAA ASAAYS ARST ek wet

A, ol FolA ArgAE HE&A E¥HIA7E dF HAW E=
AF 9] H & Z(within the scope or course of employment)o]] Sl 31%
A%, AT 1 G hF AR Lo} 29 R BA
gol, =, AHeRe T $RE Bx g WAL Rgwn
o et Yol AEHol AgAolA FEH LIRS A
Fohe g FRAAE A2 BUANY 2sEoEHEL
AWy oz “F YR (complicity rule)’o]gr 3tth)40S =23 Q)
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=Y

2 HAFHEY #HaLAE 3= FHE 7| F(subjective standard)o] ZH-LE Tl Dan
B. Dobbs, The Law of Torts § 124 (2000) &=,

44) Dan B. Dobbs, Law of Remedies: Damages-Equity-Restitution 318 (1993).

45) 9|& Eo|, Odom v. Gray, 508 S.W.2d 526 (Tenn 1974); J.B. Hunt Transp. v.
Doss, 320 Ark. 660, 899 S.W.2d 464 (1995) &=, AdF2o Het TSI Restate-
ment (Second) of Agency § 228 (1958) F-=x. 200610 A3z} thg]¥ T AHOEHE
7F E8E A

46) Restatement (Second) of Torts § 9099} Restatement (Second) of Agency § 217C
2o FAolt.
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47) o & &9], Laver v. YMCA, 57 Hawaii 390, 557 P.2d 1334 (1976); Pendowski v.
Patent Scaffolding Co., 89 Ill. App. 3d 484, 411 N.E.2d 910 (1st Dist 1980); Kimmel
v. Iowa Realty Co., 339 N.W.2d 374 (Iowa 1983) Z%.

48) Restatement (Second) of Torts § 908 (2) (1979) (“Punitive damages may be awarded
for conduct that is outrageous, because of the defendant's evil motive or his reckless
indifference to the rights of others.”).

49) A%, WFWA WA S - 2HEPAY) MY AN ARLLS T4
O F -, AAH AT A29HE A2E (2012. 6.), 340-3444.
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50) Kelsay v. Motorola, Inc., 74 Tll. 2d 172, 186 (1978) (“E}Q1<] Hzlof thgt <t F
&4 (wanton disregard)e YEHE HEO FIAo]ojof FHrn).
51) Unif. Law Comm’rs’ Model Punitive Damages Act § 7(a) (approved July 18, 1996).
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Zuo YEL R7EA gLOL BUARLS 2 H2 A
T ol AoA e oY AHH oste] RALLEFT FARLS
/\1 275 = U“"E-—l LA HAAE X}XIOV’ U= Skl

=2

=
saHg A5S dH aw_x} SRS ZSXIT—; A5tz

E 29 A9 FA FALEAA AgHL FHH YA

HUruEmt
x&am

M oX M of rlo

52) Mont. Code Ann. § 27-1-221 (West, Current with all 2011 laws, Code Commissioner
changes, and 2010 ballot measures).

53) Pacific Mut. Life Ins. Co. v. Haslip, 499 U.S. 1 (1991).

54) Culbreath v. First Tennessee Bank Nat. Ass'n, 44 S.W.3d 518 (Tenn. 2001)
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55) Colo. Rev. Stat. § 13-25-127(2) (2001) (“Exemplary damages against the party against
whom the claim is asserted shall only be awarded in a civil action when the party
asserting the claim proves beyond a reasonable doubt the commission of a wrong
under the circumstances set forth in section 13-21-102.”).

56) Colo. Rev. Stat. § 13-21-102(1)(a) (West, Westlaw through laws effective March 8§,
2012) (“The amount of such reasonable exemplary damages shall not exceed an amount
which is equal to the amount of the actual damages awarded to the injured party.”).
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57) Ga. Code Ann. § 51-12-5.1(g), (e) (West, Westlaw through 2011 Regular and Special
Sess.) (“For any tort action not provided for by subsection (e) or (f) of this Code
section in which the trier of fact has determined that punitive damages are to be
awarded, the amount which may be awarded in the case shall be limited to a
maximum of $250,000.00.”).

58) Fla. Stat. Ann. § 768.73(1)(a). (West, Current with chapters in effect from the 2012
Second Regular Session of the Twenty-Second Legislature through February 16, 2012)
(“Except as provided in paragraphs (b) and (c), an award of punitive damages may not
exceed the greater of: 1. Three times the amount of compensatory damages awarded to

each claimant entitled thereto, consistent with the remaining provisions of this section;
or 2. The sum of $500,000.”).

59) Ala. Code § 6-11-21(a) (West, Current through Act 2012-78 of the 2012 Regular
Sess.) (“Except as provided in subsections (b), (d), and (j), in all civil actions where

an entitlement to punitive damages shall have been established under applicable laws,
no award of punitive damages shall exceed three times the compensatory damages of
the party claiming punitive damages or five hundred thousand dollars ($500,000),
whichever is greater.”)

60) Ala. Code § 6-11-21(b).

61) Arbino v. Johnson & Johnson, 880 N.E.2d 420, 444 (2007) (“At least ten states have
upheld limitations on punitive damages, including provisions requiring that a certain
percentage of awards be allotted to a designated public fund.”).
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62) Ga. Code Ann. § 51-12-5.1(e)(2) (West, Current through 2011 Regular and Special
Sessions) (“(2) Seventy-five percent of any amounts awarded under this subsection as

punitive damages, less a proportionate part of the costs of litigation, including rea-
sonable attorney's fees, all as determined by the trial judge, shall be paid into the
treasury of the state through the Office of the State Treasurer.”).

63) 735 Ill. Comp. Stat. Ann. 5/2-1207.

64) Utah Code Ann. § 78B-8-201(3).

65) James D. Ghiardi, Punitive Damages: State Extraction Practice is Subject to Eighth
Amendment Limitations, 26 Tort & Ins. L.J. 119 (1990); Victor E. Schwartz et al., [I'll
Take That: Legal And Public Policy Problems Raised by Statutes That Require Punitive
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Damages Awards To Be With The State, 68 Mo. L. Rev. 525 (2003); Browning-Ferris
Industries of Vermont, Inc. v. Kelco Disposal, Inc., 492 U.S. 257 (1989) ZF=.

66) AEF e HAE FASE 2A2RE A 501, James B. Sales &
Kenneth B. Cole, Jr., Punitive Damages: A Relic That Has Outlived Its Origins, 37
Vand. L. Rev. 1117 (1984) (A4 wdolA AMd £aiare 9 nasy
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67) H.Lange/G. Schiemann. Schadensersatz (3rd. 2003) 10, 250 ff.,, Nils Jansen and Lukas
Rademacher, Punitive Damages in Germany, in Punitive Damages: Common Law and
Civil Law Perspectives 75 (Helmut Koziol & Vanessa Wilcox eds. 2009)0]| A A <1-&.

68) BGHZ 118, 312 = NJW 1992, 3096.

69) ordre public(public order)2 St =7}9] A A Al(a state's system of justice)®] L&
5 AR ol pdo]l Y= Ao JuA L ‘public policy B} FL ojujatn B 4
ot}

70) BGHZ 118, 312 (343-344) = NJW 1992, 3096 (3104).

71) BGH, in: NJW 1992, p. 3096 ff. (3103).
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72) Stdandige Deputation des Deutschen Juristentages (ed.), Verhandlungen des Sechsund-
sechzigsten Deutschen Juristentages (2006) vol. I, A 11 ff. (report b G. Wagner) vol.
I, L 7 ff., Nils Jansen and Lukas Rademacher, Punitive Damages in Germany, in
Punitive Damages: Common Law and Civil Law Perspectives 76 (Helmut Koziol &
Vanessa Wilcox eds. 2009)o]| A | Q1-&.

73) o|& E9], Peter Miiller, Punitive Damages und deutsches Schadensersatzrecht (2000)
2+ 2. Volker Behr, Punitive Damages in American and German Law-Tendencies To-
wards Approximation of Apparently Irreconcilable Concepts, 78 Chi.-Kent L. Rev. 105,
130 (2003).

74) BGHZ (6 June 1955-GSZ 1/55) 18, 149, 157, 159 ZF=.
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75) o9& E9¢], B.-R. Kern, Die Genugtuungsfunktion des Schmerzensgeldes - ein poales
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76) Nils Jansen and Lukas Rademacher, Punitive Damages in Germany, in Punitive Da-
mages: Common Law and Civil Law Perspectives 80 (Helmut Koziol & Vanessa Wilcox
eds. 2009).

77) BGHZ 128, 1 ff.

78) o] & E9], Peter Miiller, Punitive Damages und deutsches Schadensersatzrecht (2000)
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Nils Jansen and Lukas Rademacher, Punitive Damages in Germany, in Punitive Damages:
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Common Law and Civil Law Perspectives 81 (Helmut Koziol & Vanessa Wilcox eds.
2009).

79) Council Directive 76/207/EEC of 9 February 1976 on the implementation of the
principle of equal treatment for men and women as regards access to employment,
vocational training and promotion, and working conditions. 1976 O.J. (L 039) 1-2.

80) BGB 611a(2) (“[1] Ist ein Arbeitsverhdltnis wegen eines von dem Arbeitgeber zu
vertretenden VerstoBes gegen das Benachteiligungsverbot des Absatzes 1 nicht begriindet
worden, so ist er zum Ersatz des Schadens verpflichtet, den der Arbeitnehmer dadurch
erleidet, dal er darauf vertraut, die Begriindung des Arbeitsverhéltnisses werde nicht
wegen eines solchen VerstoBes unterbleiben.”). & Z&L2 2006 YHIF S
(AGG)7} A= HA AHA] = .

81) ECJ 14/83, Judgment of the Court of 10 April 1984, European Court reports 1984
Page 01891.
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85) Jean-Séastien Borghetti, Punitive Damages in France, in Punitive Damages: Common
Law and Civil Law Perspectives 56 (Helmut Koziol & Vanessa Wilcox eds. 2009).
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87) Directive 2004/48/EC of the European Parliament and of the Council of 29 April
2004 on the enforcement of intellectual property rights, O.J. L 195/16, 2.6.2004.
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88) Jean-Séastien Borghetti, Punitive Damages in France, in Punitive Damages: Common
Law and Civil Law Perspectives 56-67 (Helmut Koziol & Vanessa Wilcox eds. 2009).
89) Jean-Séastien Borghetti, Punitive Damages in France, in Punitive Damages: Common
Law and Civil Law Perspectives 68 (Helmut Koziol & Vanessa Wilcox eds. 2009). i
£ 59|, L. Boré, La déense des intéés collectifs par les associations devant les juri-
dications administratives et judiciaires (1997) no. 312 ff; M. Chagny, Droit de la con-
currence et droit commun des obligations, foreword. J. Ghestin (2004) no. 692 ff &=,
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91) Jean-Séastien Borghetti, Punitive Damages in France, in Punitive Damages: Common
Law and Civil Law Perspectives 68 (Helmut Koziol & Vanessa Wilcox eds. 2009). ¢
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121) John Calfee, & Richard Craswell, Some Effects of Uncertainty and Compliance with
Legal Standards, 70 Va. L. Rev. 965 (1984).
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