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Abstract

I . Background and Purposes

[] Background

O The idea that society should respect the best interests of the child
is seen as fundamental in all legal system, including the system of

guardianship of minors.

O However, the current legal system of guardianship of minors in
Korea has been criticized because the principle of the ‘best in-
terests’ was not included and given a prominent position in the

Korean Civil Code.

[] Purposes

O This research assesses the guardianship of minors in Korea, focusing

on powers and duties of guardian of minors.

O And it intends to seek legal implications for the Korean Civil Code

in this field.

II. Main Contents

[] The Legal System of Guardianship of Minors in Korea

O The legal system of guardianship of minors in foreign countries is

significantly different from that in Korea in two important aspects.



O First of all, the Korean Civil Code does not permit joint, or co-
guardianship. By contrast, foreign countries permit more than one
guardian to be appointed for a single child. And two or more
guardians may serve jointly, as do parents, or they may serve in
different capacities, with one or more being the guardian of the

person and the other or others guardian of the property.

O Secondly, although Article 937 of the Korean Civil Code lists per-
sons who are disqualified from serving as a guardian, the Code
does not have any provision stipulating factors or requirements that

a court should consider when it determines a guardian of a minor.

[ ] The Best Interest of Child as an Assessment Standard

O The 1959 Declaration of the Rights of the Child had in fact already
evoked the principle, stating that ‘the best interests of the child
shall be the paramount consideration’ in the enactment of laws

relating to children.

O The Convention on the Rights of the Child extends the principle

to cover all decisions affecting the child.

O The Committee on the Rights of the Child has published its Ge-
neral Comment No.14 on the right of the child to have his or her
best interests taken as a primary consideration (Article 3). The Ge-

neral Comment was adopted during the Committee's 62nd session.

O General Comments clarify the normative contents of specific rights

provided for under the Convention on the Rights of the Child or



particular themes of relevance to the Convention, as well as offer

guidance about practical measures of implementation.

[] Legal Impact Assessment and Conclusion

O Given the importance of the well-being of children in modern pub-
lic policy in this field, the Korean Civil Code dose not seem to
protect children in an effective way, such as when a conflict of

interest exist between guardian and minor with property.

O In this regard, it is necessary to revise the Korean Civil Code in

light of the best interest of the child.

» Key Words : guardianship of minor, joint guardianship, guardian
of the person, guardian of the property, the best

interest of the child, custody
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49) Convention on the Rights of the Child, Article 9 (“1. States Parties shall ensure that
a child shall not be separated from his or her parents against their will, except when
competent authorities subject to judicial review determine, in accordance with applicable
law and procedures, that such separation is necessary for the best interests of the child.
Such determination may be necessary in a particular case such as one involving abuse
or neglect of the child by the parents, or one where the parents are living separately
and a decision must be made as to the child's place of residence.”).

50) Convention on the Rights of the Child Article 9(“3. States Parties shall respect the
right of the child who is separated from one or both parents to maintain personal
relations and direct contact with both parents on a regular basis, except if it is
contrary to the child's best interests.”).
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170) Bechtel v. Rose, 150 Ariz. 68, 722 P.2d 236, 243 (1986); Or. Rev. Stat, § 126.070
(6719); In re Kimberly, 583 A.2d 877, 878 (RI 1990); In re Guardianship of D.T.N.,
275 Mont. 480, 914 P.2d 579 (1996).

171) Ind. Code § 29-3-3-4(1); Mass. Gen. L. ch. 201 § 14. YA F7A21e] HQAlo] 73t
A =9]9] AFAl=, Meryl Schwartz, Reinventing Guardianship: Subsidized Guardian-
ship, Foster Care and Child Welfare, 22 N.Y.U. Rev. L. & Soc. Change 441 (1996)
Tz 8 AR EES TR AR T dE Aol THHAS AR
AMAS fote] 53] desttia 183 wos A Ex GAAY] A1AH ] ok
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A3 ojeh. olo] wate] AAF AL, AAS - PLH), “wFol Ao HAgAFA

of Agy AR), UIEHAT,, AM26W 25(FA A443), F=7FSHEtE], 2012,
168~169% 3=

172) David M. Berry, Indiana’s New Guardianship Code: A New Emphasis on Alter-
native Forms of Protection, 22 Ind. L. Rev. 335, 343 (1989). Ind. Code § 29-3-3-4(1)

.

173) W3 @7 ATk 5 Rl A 1157sto]l HAgh A, sdnddts ey
(Uniform Child Custody Jurisdiction Act: UCCJA)> th2 Fo] o] Q3 A5
AL A=F AAst L Avk a3 S Aol THE A dE HAdLe T

A I ]

7 ®E 974 S (permanent custody)E ZAsh=t] o] ©l o] wEwe] gl
t}. Piedimonte v. Nissen, 817 S.W.2d 260, 268 (Mo. App. 1991).
174) J.L.F. v. B.E.F., 571 So. 2d 1135 (Ala. App. 1990).
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Wehe A5 divlEl Ao AE 9 Bk WA S AlEskaat
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29 Waw dvo wue el g 28 FHo] FolAAu,
HAL 2o o]olS FXIAIZ]7] ffste] Hadt A5 v AldE A4
& Qe Aol drhish 9 Ag- o]folk AdE AN A,

175) N.M. Stat. Ann. § 45-5-408 (“Upon a finding that serious, immediate and irre-
parable harm to the estate and financial interests of the person to be protected would
result during the pendency of petition, the court shall appoint a temporary conservator and
shall specify the temporary conservator’s powers in order to prevent serious, immediate
and irreparable harm to the property of the person to be protected.”) (emphasis added).

176) Georgia. Hill v. Loren, 187 Ga. App. 71, 369 S.E.2d 260 (1988). TF3 F T+ &
7 RAGE A7t ohlehE P ¥ EE BE QAFAS FBAD A4S )
T}, In re Guardianship of Mikrut, 175 Ariz. 544, 858 P.2d 689 (Ariz. App. 1993).

177) N.M. Stat. Ann. § 45-5-408 (30l 3talo] U3 AAsl= S-S Astas
60d-S =33 4= §lt}t) In re Doe, 7 Hawaii App. 575, 786 P.2d 519 (1990).

178) Fla. Stat. § 744.304(3).

179) dm]=zRlel #ek A& qFAo] gl Afolx Bt u$AaR1e AdATE
st 79 o] 7|Zbsk el e Fxolgtar #A|SkAL UTh In re Estates of
Herrod, 254 11l. App. 3d 1061, 1064-65, 626 N.E.2d 1334, 1337 (1993).

180) Fla. Stat. § 744.304(4) (“Within 20 days after assumption of duties as guardian, a
standby guardian shall petition for confirmation of appointment.”).

181) In Matter of Guardianship of Rene O.C., 606 N.Y.S.2d 872 (1993).
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200) Gale B. Wilhelm & David R. Hermenze, The Role of the Guardian Ad Litem in Pro-
bate Proceedings, 65 Conn. B.J. 462, 462 (1991); Marcia M. Boumi et al., Legal and
Ethical Issues Confronting Guardian Ad Litem Practice, 13 J. L. & Fam. Stud. 43, 50-54
(2011). Dye v. Fremont County School Dist. No. 24, 820 P.2d 982 (Wyo. 1991); In re
M.F.B., 860 P.2d 1140 (Wyo. 1993) (&% SHAJ O ZA HAEALS] ofF-5 =3 Abd).
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