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Abstract

Private Finance Initiative(PFI) is a typical type of public-private part-
nership(PPP). In Korea, enterprises conclude PFI agreement with public
entities based on “Act on PFI for Social Infrastructure Project”. As this
agreement is concluded with public entities, the extent of application of
government contract law(“Act on the Contract in which a State is a
Party” or “Act on the Contract in which a local government is a Party”)
is a critical issue. It is therefore necessary to consult with comparative
law in this field.

PPP has over three hundred years' history in comparative law perspec-
tive. Recent frequent use of PFI is evaluated as a revival of this regime.
The causes of this revival can be explained as the lack of public budget
and the need for introducing creativity of private enterprises. In addition,
many commentators say that the failure to achieve Value for Money(VIM)
through traditional public procurement contract(government contract) is
one reason.

To establish clear relationship between PFI law and government con-
tract law, two points should be carefully examined. First, public law cha-
racter of PFI contract - both in contract formation stage and contract
administration stage - should be fully considered. Public procurement con-
tract can also be characterized as a public contract. However, PFI con-
tract has more characteristics as a public contract in comparison with
public procurement contract, because PFI has multi-dimension purposes other
than efficiency and transparency, such as harmonization of enhancing pri-
vate enterprises' participation and maintaining public interest which is em-

phasized since PFI contract has long-duration and is related with impor-



tant social infrastructure.

Second, the similarities and differences between PFI contract and public
procurement contract should be carefully considered. Many comments that
duration, risk-allocation, complexity of the project and bundling are key
differences between these two contracts. However, they share common pur-
poses: transparency and efficiency. Recently, public procurement contract
has experienced innovation such as best value award criteria, competitive
dialogue according to changes of procurement circumstances. Therefore,
public procurement contract law(government contract law) should not be
thought as old-fashioned, and PFI contract regulation independent from
public procurement contract law should not be thought as only one
alternatives.

To establish clear relationship between PFI law and public procurement
law, de lege ferenda and de lege lata can be suggested respectively. Two
points on de lege ferenda can be suggested. First, the criteria of choice
between PFI contract and public procurement law should be clearly de-
fined. The details of this criteria may be stipulated in administrative di-
rective. However, the main criteria (VfM) should be provided in the par-
liamentary statute.

Second, two extreme model: “PFI law which is independent from gov-
ernment contract law model”(independence model) & “PFI law which is
dependent on government contract law model”’(dependence model) should
be avoided. Both models have defects. Independence model can lead to
loss of consistency in public contract. Dependence model restricts com-
prehensive understanding of PFI law.

The author suggests “limited dependence model”, in which PFI law is

partly dependent on government contract law. In contract “formation” stage,



PFI law's dependence on government contract law should be more
emphasized. In this context, negotiation procedure in “Act on the Con-
tract in which a State is a Party” should be modified to include PFI
contract.

In contract “administration” stage, PFI law's independence from government
contract law should be more emphasized. Provisions which is related with
contract termination and payment should be independently provided in
PFI law.

Meanwhile two points on de lege lata can be suggested. First, pro-
visions in government contract law should be applied to PFI contract in
principle except when other clauses provided in PFI law. Second, pro-
visions in government contract law's application should be exempted when
PFI law has other provisions or when provisions in government contract
law's application is not appropriate. The latter case can be found in bid-

bond, and payment.

¥ Key Words : Public Private Partnership(PPP), Private Finance Initia-
tive(PFl), government contract, public Procurement,

Value for Money
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116) Treumer, Steen, The Field of Application of Competitive Dialogue, P.P.L.R. 2006,
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EU Policies in Conflict?, Common Market Law Review 37, 709-737(2000), p. 732 F=.
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140) PPP in offentlichen Hochbau, Band II: Rechtliche Rahmenbedingungen, S. 295 ff;
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Contrats de Partenariat)©| t}.

TFro A HEHoR FFAH 2~ SEAGS Tl we] §
Ho|] REAHo g o]Fojxgitial B F glon) oy g wpae
DHFHAFAETE Ao =9dE AL 2004 6. 17.°] HEHH
(ordonnance)ll ©]siAetal B 4 vt o] HEWHE J=o] 19924
of =SQIg PFIAIRES] F3Fs Bo] W Zlow HI7HIL Yk 5
HEWE AlFolA = BF YA o] PgA ke fPevt= HE
WA Ao grs|ar glvh. ¥ olelgh Wi YA kS 7]Ee 1A
Hd FAAG] FHET oW A EolA HE=AI EAVE Ha
A

=

A 7)Ee EAeE cFFAH] 2 e 2P (contrat de  délégation
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715 Q) (maltrise d'ouvrage privée)oll Al o] A T oA det <
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teel el Aad Aok Qold AekFEA Ale F3AM
so) godo] Folale AL e, FEANA ek 2
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143) Brebet, Francois et al., Les contrats de partenariat de 1'ordonnance du 17 juin 2004-
Une nouvelle espéce de contracts administatifs, Litec, Paris 2005, p. 29 %=,

144) Brebet, Frangois et al., &) A p. 137 =%,

145) 2004 69 1794 WEEE 1204 “g4 FAZE AGAL JE TTAH 2L
s F 2 ou7AY A FAZE ode] geAHze] Ay AYdS Ave 9
o] ol A A A7} It Al fErE Y= oul= oy E= A o]t Brebet, Francois
et al, $¥o &, p. 139 F=x.
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@A ete] Aol HdE FIAEE g AHERE T
71o] "k Zlo] &85 7] wfio]r}.148)
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714 AF, 44 99 T TR osfsterte wep g
ATHE= Zlo]t}.149)
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P o] 24 753, 2005, 355-356%.

147) TF o] FFAu|2= A FS T4 53] (concession)d] HHA] o2 o] Fo]Xt)
= Aol WtdH Ao 2 B 4= T} Brebet, Francois et al., supra, p. 140 3=,

148) AW, “FAH7]5o WGstel AAE Ak NAF A G N EA S
THoE”, FNAT A4z, YAl B33, 2005, 3565
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A 54w =

© A2 AEEf = (Federal Acquisition Regulation: FAR)O]E]-. o]

of AHHE JAE Mt vh23 Zrh1s6) 944 1940t 29

< W FEAAAAZIZRY FAEAT. 22k AAIHA

o] 2o 1947\d¢] =T (Armed Services Procurement Act)¥} 1949
H

dol Arkxjak 2 s A A M| 2~ (Federal Property and Administrative

oL 1%

Services Act)°] AGEH A 1]l o]F HES <AE PAHAYHE A
AL Q) oA A A gkt =] (Armed Services Procurement

Regulations: ASPR)!57)3}, Z5-*](General Services Administration)l] 2|3}
A AAE AZETf 2] (Federal Procurement Regulations, FPR)©] 17
ojth. oA 7l AF-ZEA Y Alxdlo] mxdd dntyyxdE U
HoAA F&ET IR Aol 1970t 271X o] AP H A ok
A o] 54 o] At.159)
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2 ]
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3 AnBFEBE oA Qe A gAML B

FAR)Ol o]a] BAUYN Aol A FA7F SFEAL, 19782 Aok

156) V= AWzet A (FAR)S Al Akt
oFo] WA A, AW AAL WHE,
ol&ll, Z<1Z&TA}, 2007, 276-278% =,

157) ©]& Fol ‘Defense Acquisition Regulations’(DAR)Z ©]&o] W7 = AT}

158) Keyes, W. Noel, Government Contracts(3rd ed.), West, St. Paul, Minn. 2000, p. 1
=z,
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A 37 NFARA S} GEAFAA L] FA | B3 2= HA

A (Contract Dispute Act)Z} 19941 9] AWtz 31 (Federal Aqui-
sition Streamlining Act: FASA)o| <]3] AE
ol o] Fo XAl = JATH159

199413 o] A2 4 SH(FASA)S] F23 S olgtal 3 4= Q=
AL A EFe 2EAGS tFHA FYUAH A (Uniform Com-

mercial Code: UCC)©] EF9] XA %ol A&=% gfevhal Bk
J

Holth. T WAL MHoleks A, ApNAAe A4S vy

of WslslA ¥ o A7 4 (commercial price)oZ EH-S

T gl QA destE YA X (simplified purchase procedure)
T Qi Al = Sl.160)

g 1995d0] AMAE 2Lt = T qtA ] HAe] g, A,
A 7re] =HoA 71 g&Aom uANS wEA 7T B
o] AEE d5sta e HxE G dupa st
urhiey) 1Ejar Hg, A, AFe] SHeA 7Y s oR uNs
THEA7]7] A A HA e 2EEC] AMES Fdisteta, BA
of AkAAE 7HA A A= AlgS HAF4oR &8s, AAS F

A Ak ghetar g skar qlef163)
AP H At F-ASA G4k % (OMB)S] A F(Circular) A-76164)

= A& Fdert v 7N TEREd U] 7 A (public-

159) WrAE, “FAzDA k] WA A7, AP At WRE, AL 2005,
217" 2. Keyes, W. Noel, Government Contracts(3rd ed.), West, St. Paul, Minn.
2000, p. 1-5 =

160) Keyes, W. Noel, Government Contracts(3rd ed.), West, St. Paul, Minn. 2000, p. XXV

2=,

161) FAAE dxste] 22d %, €9, AESTS Alese 37FUES ¢k
FAR 1.102-2(a).

162) FAR 1.102(a).

163) FAR 1.102(b).

164) o]t = H 2 AR 20033 EHS TA o= A&t
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168) ©]ol 3k A= Pikiel, Michael et al, A Survey of PPP Legislation Across the

=

A=

o] U.S. Department of Transportation Federal Highway Administration, User
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=2 =

Guidebook on Implementing Public-Private Partnerships for Transportation Infrastructure

2 A ¥t} Mutek, Michael, Implementation of Public-Private Partnering, 30 Pub.

Cont. L.J. 557(2001), P. 557 #=.

167) <
United States, Global Infrastructure, Vol 1, 2008 Z+=.

Projects in the United States, July 7, 20075

165) OMB Circular No. A-76, p. 1 #Z.
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H 2] Yoo 133 2 35 W (Public-Private Transportation Act of 1995)
of W= WIAIATE AAFA LS WA A = 9l i 9
A ArA R o] AljbE RIZFAFGAIA 83 = o o=
ol B FAH o Fes FHAS5aMoF FT(56-560).
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Ml 6 2 UNCITRAL
1. 7} 70

UN T A A 21 3] (United Nations Commission on International
Trade Law: ©]3} UNCITRAL): 1986132 A|19x} &]7]o] AFZ2EE
ofel ¥hld RElAS wEVIE ARG o, Fdzte] AYS T
a 1993 Al26xt 3710 =, ALk xdol wg mEA
(UNCITRAL Model Law on Procurement of Goods and Construction)s-
AestA dAk o] REEAL oln] yErEdddHAES 2t e =

Al
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FeolAs 259 HAAt AR ddiste 93 FrIE
KeN
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TEEEore] Fo 3y Zokta & ¢ e =F, A4, 89 F
92 9 REAdA ALdPd AL BTk FEIEo] =F
I AMe we yExdde Ael7h v He aleste] =49
HAE FH 7] wimelth. 2l A6k B 7]edl= Tk
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Holl me} o] Fopell ek #do] MUY 1 A= 1994 Al

272} 3] 7)ol = &97HA] £t X E A< A (UNCITRAL Mo-
del Law on Procurement of Goods, Construction and Services)©] &%

7)ol o] &r}.172)

170) olell e AAlsl= A, <3t Ake] A & FazdHAl
JAP, FHAT A6l A4, HHEE], 2008. 6, 191-193% =,

171) UNCITRAL, Guide to Enactment of UNCITRAL Model Law on Procurement of
Goods, Construction and Services, 1994, para. 1 #Z.

172) UNCITRAL, op. cit., para. 2 3.
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