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Abstract

I . Background and Purpose of Research

[ ] Strengthening the fairness of subcontracting in government pro-
curement is needed in light of prevalent unfair trade practices

between contractors and subcontractors.

[] The Korean Legal System does not distinguish between gove-

rnment and civil procurement concerning subcontracting.

O This aspect has certain limits on regulating subcontracting in govern-

ment procurement in terms of its performance and fairness.

[ ] This Study aims to propose future directions for improving the
fairness of subcontracting in government procurement based on

its analysis of the relevant U.S. legal system.

II. Current Legal System and Its Problems

[ ] Relevant statutes in the Republic of Korea do not differentiate
between government contracts and civil contracts concerning sub-

contracting.

O This equal treatment is based on the logic that government contracts
are essentially civil contracts under the traditional public-private law

dichotomy doctrine.



[ ] This approach is not effective in regulating subcontracts in
public procurement in terms of its performance and fairness

because of its reliance on private law and ex post regulation.

[ ] Relevant statutes in the Republic of Korea do not provide for
alternative dispute resolution procedures. Thus, they are not

enough to protect subcontractors and other third parties.

[] Government authorities often regulate the choice of contractors
and subcontracting in the form of internal rules rather than

statutes and rules with legal force.

O As a result, subcontractors and other third parties are in a disad-
vantageous position relative to contractors in lawsuits, because

internal rules are not part of law.

III. Lessons from the United States

[ ] Government contracts receive legal treatment different from civil
contracts. The federal courts have developed unique doctrinal

theories based on the public character of government contracts.

O The case law shows that the United States has created doctrines

similar to the public-contract doctrine in continental law countries.

[] This unique doctrinal treatment leads to, or justify, strong
government regulation on subcontracting under the Federal

Acquisition Regulation(FAR).



O The FAR contains provisions on review of qualifications of sub-

contractors.

O Certain kinds of subcontracts are subject to the government consent

requirement.

O Subcontracts are heavily regulated under the FAR in terms of
contract types, cost accounting standards, payment methods, and

etc.

O Certain contract clauses including termination for convenience are

required to be inserted into subcontract forms.

[ ] The FAR sets protection of minority-owned small businesses
as part of its policy goals as well as enforcement of environ-

mental and labor statutes.

O The goal of protection of minority-owned small businesses is achieved

by means of implementing various kinds of quotas under the FAR.

O Prospective contractors are required to submit subcontracting plans,
including their past performance in complying with subcontracting

plan goals for minority-owned small businesses.

[ ] The FAR provides for alternative dispute resolution procedures
between contractors and subcontractors in the case of contract

termination for convenience by government.



IV. Legal Improvements

[ ] Several legal improvements are recommended based on the
analysis of the FAR and other relevant laws in the United
States.

O A special statute targeting subcontracting in government procurement

needs to be enacted.

- Qualifications of subcontractors must be part of the bidding process

in government procurement.

- The status of contracting officers needs to be strengthened, and
alternative dispute resolution procedures must be provided for in

order to protect subcontractors.

[ ] The meaning of the fairness of subcontracting in government
procurement must be further clarified in order to improve pre-

existing laws regulating subcontracts.

» Key Words : government procurement, public character of govern-
ment contracts, the Federal Acquisition Regulation
(FAR), protection of minority-owned small busi-

nesses, alternative dispute resolution procedures
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) HAE, rERHI APHY G — gk WA AF —,, TR AA
oF WP E, ukd A} 2007, 215,

12) bR, 215218 =

13) W. NOEL KEYES, GOVERNMENT CONTRACT (3rd Ed.), 2000, pp.10-15.
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19941d ¢] A xS (FASA)S] 83 S4oldta & & Sl=
AL AdA %Y A e vFHA A4 A (Uniform Com-
mercial Code: UCC)o] =3#F9] A ool A&HA vt Hdt
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46) bEE, 219-220.

40



)

el
o

)
H

3
o3

TH

2 5 grka

B!

ERERY

<

22X A3A7F 1

= o
= —

A A P R

ok
2]

7] o)
W AAbe] ool

b oAb

LIS

k9

T
| .

(APA)°] <]

H
=]

S = —~
— 2]
el oF —
ht Mo | o ﬁg 3
N ° ] o
o = o7 | am P o 4
coa = | 1 o7 oo
+ X TR B e 2
0 3 TR |- WMol H 2
=| 2 2 No | =51 wm B mw O
B- 0 ) =0 B =
b= % i 0 f ° 5}
g 2 oF | X ) =
2o ) ]
m % ;OH
[}
—
Q — .
== | o | ~ ww —_— fi
Sl=1o < BN A
N ™ 3 — XE o [e70)
—_— 2] S BT_ X
g ~ AL
= | W o) — ~o oL ‘o ~o
= X 0 — o
| — Eu =) = = B
5| ™ |
X0 o
‘wWO
H e ~ % MO Fa 3 i
~ = i~ ®° i
: e N .
o] R o+
e In < ! <
A= %O ® O
R X O 0 G
i I -
al |2 o 7T a4
B
X ~ o | OR[N F
~ | F < Gl 2o |
o | T In ol No | < 3 w50
| " X0 T | =n e

AF

1970 d o] A of

R

2008.12, 250

47) EfeE, 22094,

e, 218-2199 =%,

fgnnd

41



A3 ARzl w3 vide] WAl Ae

AAXPHAPA)Y S G719 9 (agency action)®] Mol &3kl
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(1) The diversity, size, or specialized nature of the elements of the performance specified;

(i1) The aggregate dollar value of the anticipated award;

(ii1) The geographical dispersion of the contract performance sites; or

(iv) Any combination of the factors described in paragraphs (1)(1), (i1), and (iii) of
this definition.

See FAR 2.101 — Definitions.
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