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2. "k2H AFA e 72

(1) ISDA PR=E Alf e BeiA=2 s FAASe] WAds 7t
g F g E&Body) 14MES FEXA(Schedule) il A
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D A A #32 AEA T AR7EAEA Y 23S o] &3t
oltt. ¥y}, ISDAE 2002 ISDA wh=E] AoFAelA &35 H7H
Ha A 2 AAolA ol e 78S HEH o E ISR

2) 2 MARES AR, Ellge] Brket ddst] A TR /a4 9
T 7k FEE glle gidld, 23 FE A (Close-out  Amount) 2=
AMEE 7S =3tk o] B E2dzo=w dd Eaf2o AR
B (replacement cost)?] 71ES ©ste] e JMdozA AA Ak
N A A FAIAH(Determining  Party)?] B2 GAAe] AldFdAS A
A ZAske Aoltt, olelg /A 7HE Fad wido] B AL flolA &
upe} o] miay AlokA 7 2AE Y g Zolrt e Fw HENA Y
iAottt =4, g AFHAA #AHbsto AGAH AT Y F
7HA e HA AL, A2 e R o dstetit
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A 2d Zev g dEA e v, 213

1. U5 9] 9

g AP A WAL o PAAZY ABATE AAL
stol AEAVBL ALY AVATZ FYshe QA AA'E 9
Fuhn yge paRez gA9 Adel xstn gons WY
Ae BAT NS JH Aoz 9e AgHT Yok aeu, v

AFE st Aoz ddstste A 34
EFs, ARATNY Bed AgAL nie Be gu AgHa
£ Qo) #AF Bat Yok 3 FAH IS €A FHE F AHA
We AL vEe FAALY Actel A12E Aolm, T &Y WAL

2 Az ¥ to ro o

27) Wood(1995),15.
28) dl A, Goode(1997), 173 =

24



A2 e gdEAN et W, Hrs)

e Ackel B BT YA A 4 2Folok Bk Holuh
Mg e PAEe ash BRANY A4 B uet e Fesh 7
At AF AN
st E AN Qo1 )

2%
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(netting by novation), YZ*4F U8l (close out netting), EA,
THAGARLS] o wel AZE dlE (bilateral netting) ¥ AP W) E
(multilateral netting), A&, AdEFe] HYd wel ddAdE U E
(single  product  netting)¥} B4 Y8 (multiple  product
netting) S22 FEI 4

(2) A= Lﬂap* AL ol 7ot AFEEIE FEE HFY
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29) “delivery netting”, “position netting”, “Settlement netting” <& “bulking
of payment’g2}x B 27]% 3o},
30) “netting by novation” S& “contractual consolidation’o|gtiE RET}

Mol WEe A% 5wt BAgE Mol RAHew 3 AL 2
e malol Mt tEm, Weh wHold vt folt eFUe AHIE 2
7} e,
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Wee WA EEo Batels A8 o9
AA7} Gl AE ohAW, ol ARA o AFYe] B FAHTe
opgolx, PAA Aol waba) g

gl Aol wE A= uiFE 2N d" B3 AR AEH7

3. U" e AA4 73 784

=
WA A§ Bad gF AFRER 37h Adugd 34 5¢ Ex
Stk Mgl dapHe) Ane A§ el PEHelw AFHEA st
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M= A8 A& gxas FH
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q
31) “default netting,” “credit exposure netting,” “open contract netting,”
“replacement  contract netting”, “replacement cost netting”, “termination
netting”,  “aggregation”,  “rescissions and close out” &&  ‘“netting by

master agreement”’#11%E FEt}
32) UEe 7%y F8&Ad  dsiAe gy¥tEoe® Bank for International
Settlements(1990) (“Lamfalussy Report”); Gizycki and Gray(1994) 3=,
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o] @H3}(collateralization)©|tF.33)  whgtA AL AAEA o] oA
Bl A2 E ] FaAdS HAZ st s e =ddd Fo35)

HAGEF Al oM FEE HSs= =

SEWATZE BT Bl 2 79 oS FHET] f3 Aot

M 2laa FETEeE A kb FFol YA | wEdezs

e Feiel 58718 A88 A8l BISY ATARGAS

AR, 2 2Ae B H23E o¥A AEE A7 Ao

AA, TAH ZAFAZFEFAN 53 2% AR FFRe A AH=EA

“shute] Aefel tisl shutel A" FEjE FHsh= Aol dnbH o o]

ojar wehM Aol =
o

%2
M

% 2 AAFAAAE AdS Aol e
A3 Ago] AT DA AZelE £o14 AdelE FelAAe) 2%
ot Mol HIFHow AT EF FEseleHl Hadw gl

ool
w8719 é%%%(credit rating)O] slegtalHA S Ng};]gir)r =
5 28570l A %2 2R 47 Zohel wat SHol we
33) = 12 38} (collateralization) ° A= David Suetens, “Collateralization

and the ISDA Credit Support Annex’, International Financial Law
Review 14-8  August 1995; Peter Lee, “A Question of Collateral”,
Euromoney November 1995, Rodney R. Peck, “Collateralization of swap

transactions”, in SWAP Financing(II) 1987, Euromoney; YA, “7) /%
T4 THG IO BERALC BT 5 ERRE", Tege. 9145295, 1995.7;, “T V3T 4
TGN D " BHERAC s D FREEARG & 2 D4FE”, TRk 14409%, 1996125, 19~
24, FMCseky - KB, T4 VST 4 THG | EHER, TeRk g a . 142698 199585,
13~19§ D]‘:F'?f%'éi “ISDAYEIRZRE(H AR OESR”,  "HTE%.1995.12.1, 60~65; [
e, “TUNT 4 7ﬂi’7|@7§5ﬁﬁ<fth%¢6%m . TR, 14269%F  1995.8.5,
20~34;, HEHE, T VT 4 THG 2D ¢ BRADMEE,  TRREg RN . 147198

1997.1.15, 53~71; A4, 2=gAH o FAg HAAF, 1996, 50~57.

34) A AANA AEs ZFeRAGE AdrEe 20029 129 A JZArE 142%
Z8E  Asstn QY. BIS, OTC Derivatives Market Activity in the
Second Half of 2002 (Press Release, 8 May 2003).
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4) a=a g A EAERY HASIAE AR #AVE AT FYst
oof & Ho z FAHANME A5 428 AdS A
BH3SE F8ste Zlo] Aol qAN
= E 84149 F=7F tFF A (endersmarket) A AFF A
(borrowers'market) &2 &7 7FAA AAAE] AH A& gx=2=m &
S BAsts 497 o7t e Aol 53] A9 HeHE
By &S EAIALY AT EEFES SolAE oldd BFS s
28 5 Aok

5 olstell A= o9k B wiASE ATl T AFTFEANE AT A

i+ BRI ZFolol & oS AM, BIEREREAY AT ERY
5, A, BRG] 24, AR, GARRE] AF-Eo|dA FHE, WA,
ERYY s A, a8, g m7kel AAskE R, ASR, iE
PRAFEL ME] 2 59 6 7HA] FAR Yol FAHoRE HES] BI|E gtk

X2
=
N
f

L. iR EERS XL BRERY

) B EE Aol dold HRASH BaASe] WA BANE Qe
RERIEHEES 23 delth w8 BREeke TR (obligations)
g T2 vhaE AN Jlstel REse @4 EE FUY RE ATLE
S dhu Yok aeu
A3

1A
of Ao A E=

2, —E-El S8 5 AT WEel gel WEsez JgRAd F9
o 9ud 44 2700 $AeE AL ALY B,

2) EEHEE A
19 5o A

e MAE AAEHCR k= (FILEAMERSE & —’FE da A

S om R R RE %E ﬂ%{iﬁol 01-?—0174

36) 7 HHERE A12FA  "“Obligations” means, with respect to a party,
all present or future obligations of that party wunder this Agreement
and any additional obligations specified in Paragraph 13:°]8tx A3
At B JFANA EAS(this Agreement)o|ZtE {02 AL L3tE AL EgHE
o] whAE AGA ] IFREOFI FHY] wiEoltt 78 FERESGS ISDAYA wE

FHE TAHLE st FEREGS B3 o]d disiA e T3t
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oltt. HAFIAMA Fh2 AR ko]l o]FolA7] Hel= AL
T Ut Yy HSAARAL V|EH o2 AREAAY A7HETE S 9
2XAE oulsty] o] BAAE e = vk 2P HEAE
dg AP FEoE FAS] AdMe AT V1Y Ee v
ZIELR B8N ANE THEst HEZAANA S A2 dE Aot
3) 2N Z2F"E B oIM Aplus)e] AEEAE 7HD FAL
A AdeERY HEEY ATs Te F At 7& gREAAE
FEE Vs A Y #7ked, @sold dF 58 s 3

Ct #ERIZALERS| RE

b

D #AY ARTA 5 A A4A AR welstel o aEE Huo

NE BEREMECE BT T o] WMHWE AEd uiel o] A
)~ A7} 2A AESA GRS G Aol RIS
WAstdol Bt WARSo] Qov Wi §715d 5 BrEe W)
o] sfere Aol tulst EbgRAFel BH it

2) AAl A2ZAY FEREHIFA0] A WHEshe AFol=
=]

ol
I~ =i

FHAZ e WBoE 2P TREY AT EE Aoz
A2zA) ofn] AFHe} Yt BREY BN wmdtel e e
o ofFolat

FrAl A~ 2 - o]n] AZTH GREQ HryldH, d Gste dRE F71=2
o AAEE AAFEH 1 A7) ohzt
oA ddigel Alggel sk U A F=(threshhold

37) & HEREZ §13b)(i)dAHE HAGREA(Eligble Collatera)2 & (A) @
H(Cash), (B) ZFA(Negotiable debt obligations of any maturity issued
by the U.S. Treasury Department (“Treasury Securities”)), (C) 33
(Federal Home Loan Bank Notes, Federal National Mortgage
Association  Notes, Government  National =~ Mortgage  Association  Notes,
Federal Home Loan  Mortgage  Corporation Notes or Federal Farm
Credit Bank Notes(collectively, the “Agency Notes”)) < S 3l
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amount)®S  FAEE T A AR &R SFHA(credit support
A Hle Td2zA - oln] AF

amount) S AF&-3}
3 zpefo] AR} xé g FHA2AH S Y (minimum

8 9dnEe 3

transfer amount

o
P
X
ol
rr
4z
Mz
g
e

@ A2=Z A7} olu] AFH FRE HriHE 33| 5= A

roln] AZE DREO Wyld - AATA,0 D= SHE ursiet
w3 AxzATE B()E AeEo Q@A - AFAY AL

W ol wiE HRE A Fdof =

20 +
S Tk ERIEE FEERAMTE BUSA 2 ¥ 71E B
E‘ T

OE FEE wAd £ s dgE /R0

T3 GEREERE PGS FAY FHAL EREILK Site Ao
Agshs Aol AFAel o, 78 FHREJIME FHAF T
(delivery amount)oll W&ol Qe 3 EREEEANA A= = AT}

2 FAsT Yot aga @ARAE T AAZAHE Atete] AA
g ARt = A3zl oste A, AWFALAl o= A, Y
ARAZE ke S Fd Aol st 59 Wl th

2t BEES BEHTET B BR
D) EREESE7E Aol Aefol] whrl A9 ERZHE S B

v BEE AYE HEHS $od = ﬂ%—ﬂfﬂ.‘iﬂiﬂ% el 1wy 59
o

oA qo 2= oAl Al-83H=(credit line)
39) & 9HEHES §3. Credit Support Obligations. HXRA|E

i
-z
{2

asH da ol9dole HAAHNTAS AHste Aol dAT Aol
40) & SR EF §4(d) Substitutions.
41) 78 SREF §6(d) Distributions and Interest Amounts
42) 7& HHEF §8(a) Secured Party’s Rights and Remedies
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A2 e gdEAN et W, Hrs)
2) I EHRREATE ERRERBE oldstA &= 5 AFEoIFAY
Bioll wh e EREiEE 27 Aed Ee ERmY Rs AT
T Utk gyt ol AT F gle welle B W 7‘4—7”‘44 A717F 5
= AFE HEE F Ao ofd Agdr FRES AEste] dERA
Holl TF8tar 2 FE2 fEfRfefFol whghstoof dhrhad)

Of. #&R%2| REL 7

D) ERZHE7E g8 FRES o8 Ee
o] HEH 7S o%9A vt 2 Aot 7 FRESfAA=
AR AY A BFRES o8& Es AR
ngEste] g A7AZAAN 8T
HAA AL T2 T AFE AT F 9
ARl Al TS Afole ol wWAY Fr Juhd) TFE| Ziol
W2 &0 JEREEC A gt 46)

2) 2y FREY Aoy o8-S UF AFEA T EREER S
Akt 23E H7E Aok ol" A EMREEETE =ASH =W AR
e dukAAAE Aty GRE 347t 2asd et Ak o]
3+ AZS ‘gHE A o]8ALar (rehypothecation failure)2kal 3}

43) 78 "SR EF §8(b) Pledgor’s Rights and Remedies.

5§

44) 78 GRES  §8(c) Deficiencies and Excess Proceeds, (d) Final
Returns.

45) 7& YEHES Paragraph 6(c)= TE&F FIAYEANew York Uniform
Commercial Code; NY-UCC) §9-207(2)(e)oll E-3lxx  Tojjuj, 11?&’“}4, A EA
Z,  %%(sell, pledge, rehypothecate, assign):5< & F U Y=
NY-UCC §9-207(2)(e)= TXRAAE ERfEfiHe  wies :rLi(rlght to redeem)
< FtA g WA FERES ATERY AFTE £ Ae A= Fta, E o] {iE
ATdd tisiAe NY-UCC §9-506°] #sfafeftgol ATl AnAe 7 &
e Aoz st YA TA). ol FAh mEAH FERES Moo A3Ad <k
T EEERftEe vy TPE S5 HEE NY-UCCAY ofguke) a9t
Aoz AT a#} o Ho dsiMde FHeE NY-UCC §9-207(3)°] HEHA
Zhe] o Rk fEARALE Y ek Saul A dS AVA E Bog HdRAS FAst
A e AL oyt At Jorg EAV HA e Al N ot ik
P, AA=E, 138.

46) & FHREF §6(c) Use of Posted Collateral.
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Al

rok

PSS Aot o] 8 W s}
7} Qlghan

Kl o JojA FRAAE AHolx A7 ALt o
3 Ay FYI #AF'(at least the same degree of care as it

would exercise with respect to its own property)E 3 A=
HEA AFsitta AAGE A E 3 AS=Z QAT

HE. Z#E KN XSt= #BRY

) 9% ISDAIAE SAHOR 588 & b BuSote] 442 9
QAT 259 FAt gRBe] HE A9 AW 9 FA 2
AAE BF 532 @A Hn d"e fagel B =ojo I WEB
A7t BRAA webd v Ve MERAL 939 wEFUe F
AYor S BT FAST FUFOR = Sk WA AT B
£ o] Aol Atk olol Haste] Gy TR 9% A A
B SAE ggor st Soe 449 Aotk FABEHoRE A9d
BAgAAe) mEA] A Sl BE gelehe BN olsishe
A% 7F5eh)

2) 2 FAAN Yo} FEUIW AR MEA F Fohelw &
AsHE Aol otk olsh ol e Skl AlSE A4S FuE AT
S Aol gl B EEHQ BrEcto] 48] ARAL WIASA 2
ST 4Rl 2l & A AR B YIS e gl 2y
Ao Wgol AAPHe FrEe] 2AA WE) w2A Hol gt
SN Q59 2AARTAs BEAT,  SDAGA FuEe 24
Ao whel MES) GREGS Ayt AR odF WA olHT &

A& Aot

@
o,
fo
i
i
ol
£
Jm
ofy
ko
rot
Bl
__}4_1
N
i
rr
>,\1
rlo
St

AR A Bl

FM71FS B3 FUSEES EASte USSR (multi-tier holding)

=2 ¢} §13(g)(ii) Use of Posted Collateral.
HHEF §6(a) Care of Posted Collateral
49) WHEIE, “T 4 VX T 4 7 X &S CHPHGREY, Teahk g g 142698, 9.
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o] B Artsdol g GrRA #epRie] Aot o]e} BHstA
frigttE7E SAAFE M8t 28 Tt FrlsdS Bfste
I AAAHE R Be AU IAXOZ PHSE I Utk o) F
&3] ‘#ATNNFE AR HEWH ' (place of the relevant intermediary
approach, PRIMA)o|z}ail dtth w|=& 19949 EAAHA  Article 8
o] JRAE Tt olF oln WPt FHARE AN dsiA=
19989 AAHFT YA A2 A0 FlAY ] wisiM = 20029 =
SHEAR A9EIFANN Azt HAHem FFAS UATSD = o]
TAAE I A= PRIMAES ‘?loéf?} SR BFde frsHl
et JF Ao dERke Bg FoFS A ATHR
AAZ JAFERES Addtes 87132 AFE3I=E

1) A A
e GguE AFE o] A% BB Aolw, MF FAE 9T FAE
e dB FAE THSA L Aol mAAE o] Al A FRE B
—3}04 gnz xﬂ—hz‘s}—‘:— Aol wrh @Al AT & Aolth Hruly

50) Directive 98/26/EC of the European Parliament and of the Council of
19 May 1998 on  settlement finality in  payment and  securities
settlement systems, Official Journal L 166 , 11/06/1998 P. 0045 - 0050.
P 5YS HRS EEY JAdTEC] olF FUEEstAh

51) Directive 2002/47/EC of the European Parliament and of the Council
of 6 June 2002 on financial collateral arrangements, Official Journal L
168 , 27/06/2002 P. 0043 - 0050. & AR 2003d 12¢€ 27497kA Z+ 3|d=
A FuHsleteiop gty = AFFE olet FHFIY FAIANAEY WS FH
3t k. ISDA, Directive on Financial Collateral —Arrangements (29
April 2003).

52)  CONVENTION ON THE LAW  APPLICABLE TO CERTAIN
RIGHTS IN RESPECT OF SECURITIES HELD WITH AN
INTERMEDIARY. & #<2 2002d12€13¥ &4 A9=Edd. #dxge <
http://www.hcch.net/e/conventions/menud6e.html >0l Al = o] Ut o]e} Bt AHA
st =oe ARdE, BENY Bk #ERRE—PRIMAS #A3FA—(2002)
3(1) FAYAT. T =82 o2y 24 AT ok

AR FeBs dredel 247w HaAe) UL FAS U AT A5
XVM] fiMe wETFHE THAHLE ste 78 BESSS 283 X tiEjiA e
YEHE FAYLE sl 4 FRES A3 He Aojth
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(2001 ISDA Margin Provisions)©]th.
(3) ZEKQI EAREFM fF

1) olsh e AdAY LFol B3l Fif RIS AAA A
& BETZY 3F W EFSY =HoE yehd o] ISDAY 4F 7
BESK(Credit Support Annex)o|t}. ISDA+  ©l& 3] 1994l

S
FEFHE FANCE ANY A2 PREGS AT F, 199540
GIWI YRS FAPOE & FuEofel 22 AYHAL. WA 9T
3 QR FREES MU LA F W& FHEHS FAF AEF

s TAMSE 3 BEREGS HRAY FEY F 7HA WAE 7]

1 gom, 27t "Credit Support Deed (Security Interest),
9} fCredit Support Annex (Transfer),2t= WX AFAHZ o]F
A Atk "Credit Support Deed (Security Interest)s= vPF2E A
ofAjo] thgk FHolgtr|Eute st SHE AlokA e FEE o]FoiR
AOZA, GAAEo] FRE0FE drd P4t dis] @R A(a charge
or other security interest) 7% o AEEESR THEo

B 5
A qltk ool 74 PSS gt otk At o] Sekg ol

2314 FH 9= FJAPH(Companies Act 1985)49 SE2e4 5 o
7HA B3R AAr w2 Hi, $dY JEHE gERES A e
FAATY B BRES AR ATdAY VIH HAEs & F fle F
Zdg FA7F B AT oy E o2 "HEEC tE Afd o

o
o B4 Y= 9= FAPH(Companies Act 198574 W3Sk tigt ] |
27 a8 Y. Y gE A(charge) S 24 TFo] Qs Ao olg ZFA goH
EFFAALY] k@A) 71E o2 A AAA g 4 g3, FA FHES uEg
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AE oHst= WS FHsle= "Credit Support Annex (Transfer),”}
o dio
JEo] TCredit Support Annex,©= ZHAF} ZH|AE= F 7FA W

o =

2oz pAEo] JtkH dF FHEGH T2 He o] T A w2
shube] HRA e FAH dttE ot dBANE FMIEAE
Al BAste] o] &3 & JE BFRLAoz AW AuUR, FEgr
o Al 7HAE AESGT 2dd 2@ I A FRES AAA} o
He meste] 2 oiApg4

oA AEste LT Aol mEE ¥ ok
Hats, AHltixte] 224 AP 24T 4 4 AvE BHES
adE #H% F =l

7

Ao o3

3) W& b
W ERS FRAAT ASHoR AYFEHES AN B
g AAZ @ AolAW 1F Dol BEFAAE FUE APFEIEL

OJEE AA H(Section 395). ©]¢} A FRAFAIES Tl Ao A EE
Aoy A4l FRE AFEHA Fodial e 239 #Y FOo= diFgard FHld
st dAH A= zEFHolor sty @QEE W] FFHH(floating charge)=
sl a1 At 2oid v ok O REHEHE] AFAE administration
Azt o2 ASde @AM HEY F71 glow grHA Aol Erh53A
ez (A7 A9=® 87 Adkdnsolvency Act 1986 Section 11). @o]<]
of & AF e HERAFTFA A (negative pledge)dl AF2 37F U1, 4
THE BREIAe gERAAHSHO e B T AV ¥ 4 Aok Alastair
Hudson, The Law on Financial Derivatives (1996), 188~189 % IiA#Ih,
(1996), AA=E, 22 F=.

55) ¥ HHEoFe] Fxot 8ol theiMe mirlik(199%), HA=E, 60~65e Al
3] A o] 9l
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e ERAHYS dutdog HedHe AlES
19] Aty GAtRtEo] dad wet ¥ - 7E = de A3z
NEFAe T Rz A5 Atk 7& BRI TAAESY A~
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(i) ME(preamble), Al 1 & 3|4 (Paragraph 1. Interpretation)

HMEoM= HF, AL AYLX S ndstn, M1 =M= 25243t of
AEF AH2kMZEe| 2 W 2EokfollMel AxE7e| sHAAE HHstn U
Ct. & 252 ot OfAEL H2A e R2HAMZI0| 2YX7}t AS d=2R0ll= 2E0|
M5, =2ECHHO|IME  M13Z= MEAAIEHElections and Variables)2 &t
ARRIZE Edd5| MENSE AlSIE A SHE FES=Z ofEl T80 MsiE g3E

56) ISDAE 2 7FA] Tk M-S S 2002 vt2E AGAME 59 198Y ¥
FaAoh ANBANY F 7PE Fas Zo] &g wWrpdge #d Aotk FH9
1992 wh=E AGAMTE Eslige] HrpEAeR &8 (Loss)WA 3 A7 (Market
Quotation)®¥21e] F 7IAE FAL FAAEC] AHsHA sA™ ©l HlE, 2002
g AgMes o]E dZAHAFA(Close-out Amount)o]gte= 3 7HA] WMoz o
d3slst At

57) 78 "EHEFY Fxo &S A AWE Ao Z+= ISDA, User's Guide to
the 1994 ISDA Credit Support Annex (1994) <£]°] Anthony C.  Gooch
and Linda B. Klein, Documentation for Derivatives: Credit Support
Supplement (1995)7} #2121 A5 0|t}
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23}

2 S AqeAR=E 2 Fof 2ot 22t AtHUA MGt a7t
Fst =EE0| Cistod Mi1=2| ZEER(a first priority continuing  security
interest), FXIAH(ien) % AARH@ right of set-of)lg FSola, %‘H e
== BFREHENA HHetEteZ2M TJA| J2|1 Jhssh HelolA HEol =X
SF0| 210, sliiE SEAHO| siX[=l= W22 st RUCL

]

(iii) A3 % 2181 o] F (Paragraph 3. Credit Support Obligations)

O EItL(valuation date)o] VErALXIS| AAZX| el EHHZFO| HIIHES H|W
ot & HEE9 Mz U dhal 59| FAE Sill HEMSUES =FOIEE st

[}

€ ?lshf 2t ALEA JHEE #E3tn ALt

(v) A4z APz, AIA7], AL 2 FEES A (Paragraph
4.  Conditions  Precedent, Transfer Timing, Calculations

and Substitutions)

(@  M@=Z(Conditions  Precedent), (b) M& K= EHEIA|Z|(Transfer
TimngldllAM EE=9 M3zt drets st MAXA, SHE=9 M L= that
AlZ|(transfer  timing)2t I AXI|IFESZAMLQ| EX|A|ZHnotification  time)2
Hstn ok d2|m () AAMEAHCalculations)o|M EtEES| mIlQt AAxm
Mol AAE2  "HIl(valuation date)e] AMe “—17|-7|—.-A|7,_F(va|uation time)
of HoicHz|Ql(valuation agentoll 2|5t01 O|R{X=ZE 5t Ut (d) x|
(Substitutions)o| M EtE=2| WAHo| 2+5t0{ &t %U:F.

v) A5 ZF BAAE] (Paragraph 5. Dispute Resolution)

ChALRIZEO| ZHE 7|&=ZM(delivery amount, return  amount)ofl CHst =IiCH
2lelel AHAto|ut EHEEo| HIHo| Cislo 2H0| U= Ao HE=S =H
St X=EOL 7| 2MsiZo| tisto] st Uk
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(vi) A6z HrHRES HAF o]&(Paragraph 6. Holding and
Using Posted Collateral)

@ HESE2 Halste YAl Foo|Reol HE, (b HESZEX
(custodian)e| 2lmdmp EHHAXIO| ol () EHESC o|2n XMHE 0 ZE

(vii) A 7F AF-Eo]P A} (Paragraph 7. Events of Defaults)

DA AHM §5@i(NAA FEStD A= MFSOIbAFRS2 St

EEMZ2lF S0[d9 UCL ORAE A2UM 22

§5(@)iii)(N= (1) ASEAMFO 2[5t o[ - Z=0{oF & HEHete

H 2fFALEO] AAGAKILY OE T MSERTE MSKI0 25101 oA =[X|

L SO|O|MYETL et Ro7[2E HotRolz ASEE 98 MF=
9|

StLZ st UCH

5
[
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)
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(vii) A 8% A

Remedies)

e

T-Al 4 (Paragraph 8. Certain  Rights and

(@ EEHXe Rzl 2 M $EKSecured Partie’s Rights and Remedies)
ot (b) #EREseEel Hel Y PH=EHPledgors Rights and  Remedies)ol|
A LEEALXITL YR =0 AFEHO HHP" 22 ZYAMXIL ZHXA == AHel
THEEES pEsStE 1, ©2F oM ESEE9  HMAEX|(Deficiencies
and Excess Proceeds) %! #E{RiE@tEo| XF7}
H=9| gtakFinal Returns)ol| 2+sto & st QUK

a3 Zoo| AZHel g
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(ix) A9=x Z<&(Paragraph 9. Representations), #|10% #H]-&

(Paragraph 10. Expenses)

HOZOlM GALRI2| EES0| Chet XMEde S LFst At oigh &

A

L} U= =
23AEE A5, MI0=0ME |82 ZAFEE HECZ StHME E
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= =
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(xi) A12x 8ol (Paragraph 12. Definitions), #|13% A=A}

8} (Paragraph 13. Elections and Variables)
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(2) GTollA= 3 7E Fiksid o 3
AEAE 2 B A wi Wi, I 59 +
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ANAAF= 2z AREA "2 ol A a¥e AP H
(mandatory)e]al, ZAgZ&o|th(the account is taken as at the
date of the winding up order).63 wgbr Al ISDA vlxE Ak

62) Insolvency Rules1986 (S.I. 1986 No. 1925), Rule 4.90.

63) MS Fashions Ltd v Bank of Credit and Commerce International
SA(No 2) [1993] Ch 425, 432; afd [1993] Ch 439. °]33 €3 FHiu HLA
¢ AZLMHouse of Lords)INE  FAH ATt Stein v Blake[199%6] 1 AC 243
(Insolvency ~ Act 1986, s 323, 7lQ13H4b);  Re Bank of Credit and
Commerce International SA (No 8) [19971 4 All ER 568 (Rule 4.90 of
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the Insolvency Rules1986, % <13}A%).

64) Directive 98/26/EC of the FEuropean Parliament and the Council of 19
May 1998 on Settlement Finality in Payment and Securities
Settlement ~ System, Art 3(1), Official Journal L 166, 11/06/1998 P.
0045 - 0050(ZAHZFAHAH). 9=& 5 A& Financial Markets and
Insolvency  (Settlement Finality) Regulation 1999 (SI 1999 No. 2979)=%
o] s At.

65) Directive 2002/47/EC of the European Parliament and of the Council
of 6 June 2002 on Financial Collateral Arrangements, Art 8, Official
Journal L 168, 27/06/2002 P. 0043 - O0050(EF8EEAH). & AL 20034
129 27471A 7+ 3| dxol A oldiEojof sttt G5 AFF= o|¢}t FHste HHETG
AAEe] oAe  F™E3n Ytk ISDA, Directive on  Financial Collateral
Arrangements (29 April 2003).

66) ISDA, Collateral Arrangements in the FEuropean Financial Markets:
The Need for National Law Reform (March 2000).
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67) o7, Directive 2001/24/EC of the FEuropean Parliament and of the
Council of 4 April 2001 on the Reorganisation and Winding up of
Credit Institution. Official Journal L 125, 05/05/2001 P. 001 002, Art
25. oo talE 25 LI AYAT Dassesse(1995) =,

68) Rebecca J. Simmons, ‘Bankruptcy and Insolvency Provisions Relating
to Swaps in Nuts & Bolts of Financial Products 2000 (Corporate Law
and Practice  Course  Handbook  Series No. B0-00FG, New  York:
PractisingLaw Institute, 2000), *211 <WESTLAW 1164 PLI/CORP 209>.
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69) wl=olAel Mg #3 IukHQ =9+, Daniel P. Cunningham and
William P. Rogers Jr, ‘Netting Is the Law (1990) 5 Butterworths
Journal of International Banking and  Financial Law  354; John C.
Dugan, ‘Derivatives: Netting, Insolvency, and End Users’ [1995]
Banking Law Journal 638; Edward J. Nalbantian, Peter S.
Smedresman and Tessa  Hoser, ‘Netting and Derivatives-A  Practical
Guide’  (1993) 129  International  Financial —Law  Review 38,  Scot
Tucker, ‘Interest Rate Swaps and the 1990 Amendments to the United
States Bankruptcy Code: A Measure of Certainty Within Swap Market
Contracts’ (1991) No.3 Utah Law Review 531; Adam R. Waldman, ‘OTC
Derivatives &  Systemic Risk: Innovative Finance or the Dance into
the Abyss’ (1994) 43 American University Law Review 1023 ZZ.

70) S 420 Bankruptcy Reform Act2001. ©oJo] twisird= Allen & Overy(2001)

=z,

Y
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A3d v =

cash forward), 2]¥A%Krepurchase agreements, reverse repurchase

agreements 22 repos) 7B} ¥ SHA K(security contract) S
_]

Te8E A SHE A A 19909 =4 A
EEAHT2 ol 67430 e 71E9 SHAAY AFAGelA el
T El B AMEAE Fstal Atk ofst SuE=AelA A9
BEANE LR vIgE AEE 78S AHEG

AR, dIE=ATES oo dEFel d2A "l B3 S8 %

gol o3l TPY 242 TP, 718 ol FAF A (] E
AdE AR & Yt 4L TP, T o5 Ade 27, I3 A8
Aokl U PEEAS THD o5 AdE AT ARAFL ovse
Aow Aojan ATt101GIB)?  EWe wal AARAckd g

71 o3t Eatge] 2EQELS 11 USCY dEd =FddS Fo3teo )

72)  “an  agreement (including terms and conditions  incorporated by
reference  therein) which is a rate swap agreement, basis swap,
forward rate agreement, commodity swap, interest rate option, forward
foreign exchange agreement, rate cap agreement, rate floor agreement,
rate  collar agreement, currency swap agreement, cross-currency rate
swap agreement, currency option, any other similar agreement
(including any option to enter into any of the foregoing); any
combination of the foregoing; or a master agreement for any of the
foregoing together with all supplements”.
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SEAE ZTFT o5 ANE AT 7EAGS shte AgAGer A9
ste] ISDA vix¥ Al d dAA 2FZ 3 (single agreement)e] &9
= BAHCRE A Uk 2y, FHAAY Aoe olEnt A4
(listing approach)e]l W& Ao = FFAFY WA uiz} /\HEO] s

e 4Fol W AgolRst weA B e
hx itk BE, ‘o5 Adst FAF A’ 5o A SN
AugozA IS BAYS BT 5 AW, SHLEF] a8F A

of Fet=A ARE HFHOZE HAY FHAd YET Futel itk
A4, HEEAHE 294372 (swap  participants)EF =

QAT o]E Teed] AT TAAA oMo AgAkLe] AALS BG

GoAZA FFA Y AFE g FAL

He Ao FEFAZ & s F

th(101(53C)). ©ofuh, T4k L3717
¢ HIAIALE I iR A F=tH109(b),(d). FEste F571#
v EAHE AR BASAE YR ShA] 7] WMol B3
S HARES o

o e gy gEAN] B e
3

Astia & & Aok
@ Selol L8

A, =2 A36E2E(a)dS A5 A A (automatic  stay) 7IZF T
O)EANA] Aol s Aol digh F47 35 D (DHENA A
ASE 2 FA] AL FEAESE 3 AAE FAF A FEA

ok

g EEe] delF Yol gle FelA 2uARe AAPARI A
o

ARt JBYILE ke Aol olald FATFA SAntaheA dnt
2450t MPEAESe AFAAZTo] AgFTbAbe] F (i)ag
Ackst Ba® Aelel A (iadARd =adzre JAS 358t

ga9) o §2 AR §E3ATHIL USC s 362(b)17).
S4), #EEAY ABREO)FDEE EAAF A AW AT}
SAATA st AAVL PAFORA B ARG o]} B

rul

73) SYAE=AYHUS Gulf/Japan Forward Freight Agreements)?] A 2
oF

) =
FAR7} A E Re Interbulk, Ltd (1999) 240 BR 195, 201 ==,
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Ao FIEEA S 29AIFE dAlde T80 A8 gldes HS WA
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AR, =AHE AL EAAFATE E=APEAARA] o AR Afate]

397t %ﬂ“ﬂ%(preference)b‘r AM71 8 =8 9 (fraudulent  transfer)
o dFste ABF Sole 23 FHE FIAF F e A =
(5442, 545.:_, 547Z%, H48F(a)H(2)T, 548%(h)¥F). dE=AHFH
A ko] wep iR AjAtol MY Q)(a  transfer under a  swap
agreement, by or to a swap participant, In connection with
a swap agreement)E WA|ZFo g Folyeo AHZUAA AL st <l
g(G462()d). =8, AdAE e, AA F& 79E HAAYg=E Tt
A3l gt A7 AHGEg A= FAY o] "ot

EER &TL ARG Ak &
s60=°ltt.  Fx9 e duE=At
shA|RE, 1 X}Xﬂ &G "] &
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ol gkl oA A=, FQl
ii TAbs A2 5Ys Fste AB6Sx(e)FH1)E 9} JJFZHO]«]
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H
¢

3%, Fh A%, A B
A% & Qe pelde A dF7Ie

) AWdaRIAYES BZARE F dwlo] dAwda
federally  insured  depository  institution)$] A AFg A 2Fqualified

financial contracts)S I HELUIFOE Sty o FFRAF7|H =

stEith, AW FHRIHE A (securities  contracts), AEAF
(commodity contracts), A=A 2k (forward contracts), 2] EA 2
(repurchase  agreements), A% (swap agreements) & %2 7FA
ANFHE AT EAFOE FASI L Atk o] Ao EFS 2
T 2gA okl siEE T

¢

74) ol3} AWdFREH 2E AL 12 USCY F2IYS Fostefof g}

75) “any agreement, including the terms and conditions incorporated by
reference in any such agreement, which is a rate swap agreement,
basis swap, commodity swap, forward rate agreement, interest rate
future, interest rate option purchased, forward foreign exchange
agreement, rate cap agreement, rate floor  agreement, rate collar
agreement, currency swap agreement, Cross—currency rate swap
agreement, currency future, or currency option purchased or any other
similar agreement, or any combination of such agreements and any
option to enter into any such agreement.”
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tol ISDA vEAE] AloFAA @A F2 3 (single

S

At s HAgdd =t

agreement) 2]

ATH1821(e)(®)(D)(vii)).76)

A3}

[e] XX
=

FRYZTA g2 AY Z2 A
Fof ATH12 USC s 1821
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FaL

S

(e)(®)D))).

3) ol¢t #e w=
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vgel
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no

el
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3
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+
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—
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ol 2f LA
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3)

] A 2} (receivership) 2]

A,

A

T A= Ay A, (i) A

3

brs

e

or

o

A, AEE, 7E

HEAHGS A, i)

& gt

g YNNG

A= Al

A A+ 22 A X} conservatorship) &

pan)
7

H

ﬁo

L,

(1821(e)(8)(A)).

],

1 tH1821(e)(9)).

<
T

with
swap

agreements together

any [swap]
agreements

for

agreement
such master

“or any master
supplements

76)

1

treated as

be

shall

to

all

»
agreement
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19910l AFE AR ITAPIAHS "] #3 AR S
A5 A st Joh. ALAFRATANAY S d" e |
g GHE g SHxAY FHo
o7 HIHEA, I FHEWHAE 7|9 JFFAMAMI" (bilateral netting)
ol AR E (multilateral  netting) 2 3distar Joh. FHS
‘T8 7]4 (financial institutions)7+F2] ‘Y & A 2F (netting contract)

o AR A 7|EY EAbHoY AW RIAHAE 2

—E—
1‘41'%“%}%94 THE st AA FTD

At FRIAFANAH S ‘F8 7] (financial  institutions)Ztol] 9]
Fol 1 ‘U E A 9F (netting contract)S HEHYZ 3t ok
AR, FE7IHE Eiﬂ/ﬁﬁi oAg718, AEZF7NA(futures commission
), 71 WEH 2ol ozt AAHH Vs H|En
(4402(9)). =&~ ]?ﬂroﬂ—‘\f A 4
239 ml=y Aol A F

merchants),

S, WEAe [ WFelt 1 F Fe %o Az e F
AMes s, [ Fo FAARY Bl Fe g AFe R A

UG Felo) B9 P T JLPWAANE 2FP vPLS
TR e T FS T olge) FEAUN Ao} Fo'E wae

AoZ Aolxof TtH(4402(14)).7®)

77) oldt AWAFHITANAHE] =E &L 12 USCY HFxHLS Fostodok

78) “a contract or agreement between 2 or more financial institutions ...,
that [I] is governed by the laws of the United States, any State, or
any political subdivision of any State, and [II] provides for netting
present or future payment obligations or payment entitlements
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S T_'Z'X] ugl—‘?—(net obligation to make payment)¥S WWAstL

(4403(b)). sH Tt 27| AT W (net  entitlement  of
the failed institution)® YAk we} AFEojof gtk F43}
o dedt AIgd & A AHAFHAS Faslsly e A=

1 QITH4403(d)).

5. ¥7}
(1) "ot
v At Wl FIALES e RE st =t 42
AHElY] 888 AT 7 Jde Ao 2 Y deFHEE Fe
HAS Aol o A8 A FA A ?MH—E— 7V 38t
= HAZE Ho] S F2UT sk Ayche

[e)
o
19859 AAZEZFA W (Winding—up and  Restructuring  Act  1985)

(including liquidation or close-out values relating to the obligations or
entitlements) among the parties to the agreement ...”.
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ol #a Sagel e F tad 718 Bekel 408 P}
Q= BAAH W@ Aol olFolH Frkm 1 WAL tAdEe] Aol
o) & He Qg BA9 BaE o)

2

St

RIAA=E717e] oA  AuRYPYPEAE 3] (National  Association  of
Insurance Commissioners)s QAWdFHIAHAA A3 HAES H
ARSE BAZAte] AFstr] A dWEAE HAESL Aok 20014
of3jo] FAH F oA 7HA olF=E obF] FHEHA FKsta e MAKS
420 Bankruptcy Reform Act 2001)o] t®ZA<l Algolty. F7HA<tH
< S8 Y AL 2gAIte] Ao g, S 8S T U

7] A R, 2gA%E g AT S84EFNY] U"S §&se

R4 [e =1
F 57 Yl8l (cross—product netting) 5= 1 FLWEOZ 331 JT}80

i

o

A4d 4 B

L7} &
(D dee =23 FostgdEAde #ag dBPiRe 59
oA dEiAE AR Asisk FEEA FEH ok 2 2AE F2 I

79 2#3 EAPES 1d3s Ay Ao2E A President's Working Group on
Financial  Markets, @ Hedge  Funds, Leverage, and the  Lessons of
Long-Term Capital Management (Washington DC, April 1998), E-1 to
E-11, The Bond Market Association, Financial Transactions Involving
Insolvent  Parties: Problems, Examples and  Explanations (Bankruptcy
Policy Paper, 30 January 1998) %%.

80) E/HASH  WsidE  Allen & Overy, Memorandum for ISDA, U.S.
Netting Legislation: The Financial Contract Provision Title IX of the
Bankruptcy Reform Act of 2001 (S. 420 and H.R. 333) (2 Apr 2001) Z=.
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AZEAAEY D3] (Companies  and  Securities  Advisory — Committee,
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31421 ¥ 3] (Netting  Sub-Committee) & AH3AT. & <AL= ¢
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99) WA A zZFAAMY —HAUEY &¥d disiAd= 5, Netting Sub
Committee(1996) 9] Tony Rumble, ‘Netting by Novation-Familiar
Problems, New Controversy’ (1990) 5 Australian Banking Law  Bulletin
197; Edward Kerr, ‘OTC Derivatives Regulation and Netting in
Australia’(Paper presented at the Section on Business Law Section on
General Practice 1997 Conference, November 1997, New Delhi, India),
10-3 =,

1000 ZF9 FEEFFHA 2001 FEAMYZ=/NEH(Financial ~ Services  reform
Act) AA  o]F 2 wWHol IJAAAAEAY S (Corporations and  Markets
Advisory Committee) 2 73 5 At}

101) Netting  Sub-Committee, Netting in Financial Markets Transactions:
Final Report (Sydney, June 1997). T3k A A oMe] v”e &3 wHIs -
aAs %3 Australian Law  Reform  Commission, Legal Risk in
International  Transactions(Report No. 80, 1996), 126-8¢} ZF&A=He &2
A1 M ™t v"e WA &¥e g4zt "He4ds AEF Australian
Financial System Inquiry, Final Report of the Australian Financial
System Inquiry (1997), Recommendation 59, 379 &= #Z%.

102) Payment Systems and Netting Act1998 (Cth)
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(1) B9 Ab5Ze dZH2 M8 (close-out netting) S “FL3 <3+
A(only a net cash amount)¥te] A|F7Is3t=E EFGA}
B AEY EZAFIE AHAY A
YRAZIA 7L AdEAG AdE 3
A= AY A3ALE F A 2}
th10d) of 7)ol &= qrA oA B R olgtal AAg Ae £

(2) =9 w3t Explanatory Memorandum< 32| E

o] Bt FFA G FOIV AR GEZY dutEolv ks H

3
2 TP MFAATE £F
e

]

103) T Uk gl tisir= 94, Stumbles and Kerr(1993) #=.

104) “a contract under which, if a particular event happens, particular
obligations of the parties terminate or may be terminated; and the
termination  values of the  obligations are calculated or may be
calculated; and the termination values are netted, or may be netted,
so that only a net cash amount (whether in Australian currency or
some other currency) is payable”.

105) Explanatory Memorandum to the Payment Systems and Netting Bill
1998 (1998), 9.
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Agd & JA oM F59is FEsiAlds oA wE Aot
o] 283 e s e Y Ao gujd = Utk
(4) o7t olqt7gel ISDA vhAE Alefr ol 22 REFGAM £
Hol e MR TS AAE st e A2 AT, 389
FeAE FAY & gl AAl dRolMe WY JdEHMEA B3
SHEe A8S we JhesAdS HUstsr] AWl seAHIA ARE
BEstr AdTxE AAE AS dasta U0 FHel 289
gsto] 7lES AAS e dale obF gAY, 359 =AAZE o
T4 FRAN EAAAES FHsta e e st AA4g 4

(1) & A4 =28 2 MY a9 A3
gAFog Ay Jok. FHAA Z=AEARE 9 F-FE](external
= £

administration)& &3} o3 AATE e g

106) & ZStolHe dAHST F3 FELEFS “‘FEAYFoZ Hoslo THY FEHAE
b o]—— 71Es A . Cf. T2 dZAsME(Close-out netting  contract) ¥}

A% (Financial ~ Contract)2] do]=  Netting Sub-Committee,  Netting
Fmal Report, 6-79 &% 9] U}
107) <AW, Hayley Neilson, ‘Security over Bank Deposits-Charge-backs,
Flawed Assets and Set-off (2001) 12 Journal of Banking and Finance
Law and Practice 42, 45-6 F=Z
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AZFGA % (qualified  financial  contract)’d®]  YlE(netting)ol] s}
SAPHA Ak e AHES wiA|Eta, HETFZ(collateral arrangements)
o] 2¢S A= HAS Hsta Ut
2 839
(1) HIE A<
ZA YA d® (netting) S “(i)UE A StollA o] FoAX sy T

= I ol FEAIY AF e JA=Fu A A, (ii)dAH
A5 e JdxoFuy @ disk &3 ikmgdoly A7F AAZEA Y O
A7 RS AR ()2 E e Frige ddEsize] Mg aga (v)1y

B APAL B EE Awel BATE BREUL ALD),

108) wAAH=< vEUWH disir= Loretta DeSourdy, “New Legislation on
Netting and Payments Finality” (1999) 62(2) Reserve bank of New
Zealand Bulletin 61-65 ZZ%.

109) WS <http://www.isda.org/docproj/netact.pdf >oll A= o] Ut

74



A6d ZA=EY

‘Ul Ao (netting  agreement)>  ©]¢} o] AHoH UHEHES EIeta
A= Ago=zA TYUd vlAE  A9FA(master netting agreement)<] ol
o] whay A Y U'ES 7AE vk E-rhE A R4 (Master-
master  netting agreement) 2} 19 o gk 2 H - Z(collateral
arrangements)E X33t vlAE-ulAH A= AED UEHS UL
sotAl Bt f1g Aoli, FERFXE HEA "wEA EAEY ofyz

AFASEA T 33

it

D BEAVEHES AlxdA AEUHdES “HA5-857 9 (qualified
financial contract)e]gt= ©]& 3}l
]

29 AAE A Ee =TI SEA7 Ee A7 o]

§_
Aok & 1% FEAG Agel s TP 2AL TFF SHF A
opoleta A0 the FES dAHoR AAs Ak

(a) a currency, cross—currency or interest rate swap
agreement;

(b) a basis swap agreement;

(¢c) a spot, future, forward or other foreign exchange
agreement;

(d) a cap, collar or floor transaction;

(e) a commodity swap;

(f) a forward rate agreement;

(g) a currency or interest rate future;

(h) a currency or interest rate option;

(1) equity derivatives, such as equity or equity index

110) any financial contract, including any terms and conditions
incorporated by reference in any such financial contract, pursuant to
which  payment or delivery obligations that have a market or an
exchange price are due to be performed at a certain time or within a
certain period of time.
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swaps, equity options and equity index options;

(j)  credit derivatives, such as credit default
credit default basket swaps, total return swaps
credit default options;

(k) energy derivatives, such as electricity derivative

derivatives, coal derivatives and gas derivatives;

swaps,
and
s, oil

@ weather  derivatives, such as  weather swaps or

weather options;
(m) bandwidth derivatives;
(n) freight derivatives;
(0) carbon emissions derivatives;
(p) a spot, future, forward or other commodity contract;

(q) a repurchase or reverse repurchase agreement;

(r) an agreement to buy, sell, borrow or lend securities,

such as a securities lending transaction;

(s) a title transfer collateral arrangement;

(t) an agreement to clear or settle securities

transactions or to act as a depository for securities;

(W any other agreement similar to any agreement or

contract referred to in paragraphs (a) to (t)

with

respect to  reference items or indices relating to

(without limitation) interest rates, currencies,
commodities, energy products, electricity, equities,
weather, bonds and other debt instruments and

precious metals;

(v) any derivative or option in respect of, or combination

of, one or more agreements or contracts referred

paragraphs (a) to (u); and

to In

(w) any agreement or contract designated as such by the

Bank under this Act;
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TITLE 11 - BANKRUPTCY

Sec. 101. Definitions

In this title -

(53B) “swap agreement” means -

(A) an agreement (including terms and conditions
incorporated by reference therein) which is a rate swap

agreement, basis swap, forward rate agreement, commodity

swap, interest rate option, forward foreign exchange
agreement, spot foreign exchange agreement, rate cap
agreement, rate floor agreement, rate collar agreement,
currency swap agreement, cross—currency rate swap
agreement, currency option, any other similar agreement

(including any option to enter into any of the foregoing);

(B) any combination of the foregoing; or

(C) a master agreement for any of the foregoing together
with all supplements;

(53C) “swap participant” means an entity that, at any time
before the filing of the petition, has an outstanding swap

agreement with the debtor;

Sec. 362. Automatic stay
(b) The filing of a petition under section 301, 302, or 303
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of this title, or of an application under section 5(a)(3) of
the Securities Investor Protection Act of 1970, does not
operate as a stay -

(17) under subsection (a) of this section, of the setoff by a
swap participant, of any mutual debt and claim under or in
connection with any swap agreement that constitutes the
setoff of a claim against the debtor for any payment due
from the debtor under or in connection with any swap
agreement against any payment due to the debtor from the
swap participant under or in connection with any swap
agreement or against cash, securities, or other property of
the debtor held by or due from such swap participant to

guarantee, secure or settle any swap agreement; or

Sec. 546. Limitations on avoiding powers

(g)  Notwithstanding  sections 544, 545, 547, 548(a)(1)(B)
and 548(b) of this title, the trustee may not avoid a
transfer under a swap agreement, made by or to a swap
participant, in connection with a swap agreement and that
1s made before the commencement of the case, except under
section 548(a)(1)(A) of this title.

Sec. 953. Setoff

(b)(1) Except with respect to a setoff of a kind described
in  section 362(b)(6), 362(b)(7), 362(b)(14), (FOOTNOTE 1)
365(h), 546(h), or 365(1)(2) of this title, if a creditor offsets
a mutual debt owing to the debtor against a claim against
the debtor on or within 90 days before the date of the filing
of the petition, then the trustee may recover from such
creditor the amount so offset to the extent that any

insufficiency on the date of such setoff is less than the
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insufficiency on the later of -

(A) 90 days before the date of the filing of the petition; and

(B) the first date during the 90 days immediately
preceding the date of the filing of the petition on which
there is an insufficiency.

(FOOTNOTE 1)  Subsec. (b)(14). Pub. L. 103-394,  Sec.
501(d)(7)(B)(vii), amended par. (14) relating to the setoff by
a swap participant of any mutual debt and claim under or
in connection with a swap agreement by substituting “ or’
for period at end, redesignating par. (14) as (17), and

inserting it after par. (16).

Sec. 560. Contractual right to terminate a swap agreement

The exercise of any contractual right of any swap
participant to cause the termination of a swap agreement
because of a condition of the kind specified in  section
365(e)(1) of this title or to offset or net out any termination
values or payment amounts arising under or in connection
with any swap agreement shall not be stayed, avoided, or
otherwise limited by operation of any provision of this title
or by order of a court or administrative agency In any
proceeding under this titlee. As used in this section, the
term  “contractual right” includes a right, whether or not
evidenced 1in writing, arising under common law, under law

merchant, or by reason of normal business practice.

=§|
=

2. AYoZE
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TITLE 12 - BANKS AND BANKING
CHAPTER 16 - FEDERAL DEPOSIT INSURANCE CORPORATION
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Sec. 1821. Insurance Funds

(e) Provisions relating to contracts entered into  before
appointment of conservator or receiver

(8) Certain qualified financial contracts

(A) Rights of parties to contracts

Subject to paragraph (10) of this subsection and
notwithstanding any other provision of this chapter (other
than subsection (d)(9) of this section and section 1823(e) of
this title), any other Federal law, or the law of any State,
no person shall be stayed or prohibited from exercising -

(i) any right to cause the termination or liquidation of
any qualified financial contract with an insured depository
mstitution which arises upon the appointment of the
Corporation as receiver for such institution at any time
after such appointment;

(i) any right under any security arrangement relating to
any contract or agreement described in clause (i); or

(i) any right to offset or net out any termination value,
payment amount, or other transfer obligation arising under
or In connection with 1 or more contracts and agreements
described in clause (i), including any master agreement for
such contracts or agreements.

(B) Applicability of other provisions

Subsection (d)(12) of this section shall apply in the case
of any judicial action or proceeding brought against any
receiver referred to in  subparagraph (A), or the insured
depository institution for which such receiver was
appointed, by any party to a contract or agreement

described in subparagraph (A)(i) with such institution.
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(C) Certain transfers not avoidable

(i) In general

Notwithstanding  paragraph (11), the  Corporation, whether
acting as such or as conservator or receiver of an Insured
depository Institution, may not avoid any transfer of money
or other property In connection with any qualified financial
contract with an insured depository institution.

(ii) Exception for certain transfers

Clause () shall not apply to any transfer of money or
other property iIn connection with any  qualified financial
contract with an insured depository institution if the
Corporation determines that the transferee had actual
intent to hinder, delay, or defraud such institution, the
creditors of such institution, or any conservator or receiver
appointed for such institution.

(D) Certain contracts and agreements defined

For purposes of this subsection -

(i) Qualified financial contract

The term “qualified financial contract” means any securities
contract, commodity contract, forward contract, repurchase
agreement, swap agreement, and any similar agreement
that the Corporation determines by regulation to be a
qualified financial contract for purposes of this paragraph.

(iv) Forward contract

The term “forward contract” has the meaning given to such

term in section 101 of title 11.

(v) Repurchase agreement

The term “repurchase agreement” -

(I) has the meaning given to such term in section 101 of

title 11, except that the items (as described in such section)
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which may be subject to any such agreement shall be
deemed to include mortgage-related securities (as such term
is defined in section 78c(a)(4l) of title 15), any mortgage
loan, and any interest in any mortgage loan; and

(I)  does not include any participation in a commercial
mortgage loan unless the Corporation determines by
regulation, resolution, or order to include any such
participation within the meaning of such term.

(vi) Swap agreement

The term “swap agreement” -

¢ means any agreement, including the terms and
conditions incorporated by reference In any such agreement,
which 1s a rate swap agreement, basis swap, commodity
swap, forward rate agreement, interest rate future, interest

rate  option purchased, forward foreign exchange agreement,

rate cap agreement, rate floor agreement, rate collar
agreement, currency swap agreement, cross—currency rate
swap agreement, currency future, or currency option

purchased or any other similar agreement, and

(I) includes any combination of such agreements and any
option to enter into any such agreement.

(vii) Treatment of master agreement as 1 swap agreement

Any master agreement for any agreements described in
clause (vi)(I) together with all supplements to such master
agreement shall be treated as 1 swap agreement.

(E) Certain protections n event of appointment of
conservator

Notwithstanding any other provision of this chapter (other
than paragraph (12) of this subsection, subsection (d)(9) of
this section, and section 1823(e) of this title), any other
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Federal law, or the law of any State, no person shall be
stayed or prohibited from exercising -

(i) any right such person has to cause the termination,
liquidation, or acceleration of any qualified financial
contract with a depository institution 1In a conservatorship
based upon a default under such financial contract which is
enforceable under applicable noninsolvency law,

(i) any right under any security arrangement relating to
such qualified financial contracts; or

(iii) any right to offset or net out any termination values,
payment amounts, or other transfer obligations arising
under or in connection with such qualified financial
contracts.

(9) Transfer of qualified financial contracts
In making any transfer of assets or liabilities of a
depository institution n default which includes any
qualified financial contract, the conservator or receiver for
such depository institution shall either -

(A) transfer to 1 depository institution (other than a
depository institution in default) -

(i) all qualified financial contracts between —

(I) any person or any affiliate of such person; and
(II) the depository institution in default;

(i) all claims of such person or any affiliate of such
person against such depository institution under any  such
contract (other than any claim which, under the terms of
any such contract, 1is subordinated to the claims of general
unsecured creditors of such institution);

(iii) all claims of such depository institution against such

person or any affiiate of such person under any such
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contract; and

(iv) all property securing any claim described in clause
(ii) or (iii) under any such contract; or

(B) transfer none of the financial contracts, claims, or
property referred to in subparagraph (A) (with respect to
such person and any affiliate of such person).

(11) Certain security interests not avoidable

No provision of this subsection shall be construed as
permitting the avoidance of any legally enforceable or
perfected security interest in any of the assets of any
depository mstitution except  where such an  interest is
taken in  contemplation of the institution’s insolvency  or
with the intent to hinder, delay, or defraud the institution
or the creditors of such institution.

(12) Authority to enforce contracts

(A) In general

The conservator or receiver may enforce any  contract,
other than a director’s or officer’s liability insurance
contract or a depository Institution bond, entered into by
the  depository institution notwithstanding any  provision  of
the contract providing for termination, default, acceleration,
or exercise of rights upon, or solely by reason of, insolvency
or the appointment of a conservator or receiver.

(B) Certain rights not affected

No provision of this paragraph may be construed as
impairing or affecting any right of the conservator or
receiver to enforce or recover under a director's or officer’s
liability insurance contract  or depository institution  bond

under other applicable law.
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TITLE 12 - BANKS AND BANKING

CHAPTER 45 - PAYMENT SYSTEM RISK REDUCTION

SUBCHAPTER I - BILATERAL AND CLEARING ORGANIZATION
NETTING

Sec. 4402. Definitions
For purposes of this subchapter -

(2) Clearing organization
The term  “clearing organization” means a clearinghouse,
clearing assoclation, clearing corporation, or similar
organization -

(A) that provides clearing, netting, or settlement services
for its members and -

(i) in  which all members other than the clearing
organization itself are financial institutions or other clearing
organizations; or

(i) which is registered as a clearing agency under the
Securities Exchange Act of 1934 (15 U.S.C. 78a et seq.); or

(B) that 1S registered as a derivatives clearing
organization under section 7a-1 of title 7.

(3) Covered clearing obligation
The term “covered clearing obligation” means an obligation
of a member of a clearing organization to make payment to
another member of a clearing organization, subject to a
netting contract.

(9) Financial institution
The term “financial institution” means a broker or dealer,

a depository institution, a futures commission merchant, or
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any other institution as  determined by the Board of
Governors of the Federal Reserve System.

(10) Futures commission merchant

The term “futures commission merchant” means a company
that 1s registered or licensed under Federal law to engage
in the business of selling futures and options in
commodities.

(14) Netting contract

(A) In general

The term “netting contract” -

(i) means a contract or agreement between 2 or more
financial institutions or members, that -

(I) is governed by the laws of the United States, any
State, or any political subdivision of any State, and

(ID provides for netting present or future payment
obligations or payment entitlements (including liquidation or
close-out values relating to the obligations or entitlements)
among the parties to the agreement; and

(i1) includes the rules of a clearing organization.

(B) Invalid contracts not included

The term ‘“netting contract” does not include any contract
or agreement that 1is iInvalid wunder or precluded by Federal

law.

Sec. 4403. Bilateral netting

(a) General rule

Notwithstanding any other provision of law, the covered
contractual payment obligations and the covered contractual
payment  entitlements between any 2 financial institutions

shall be netted 1in accordance with, and subject to the
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conditions of, the terms of any applicable netting contract.

(b) Limitation on obligation to make payment

The only obligation, if any, of a financial institution to
make payment with respect to covered contractual payment
obligations to another financial institution shall be equal to
its net obligation to such other financial institution, and no
such obligation shall exist if there is no net obligation.

(¢) Limitation on right to receive payment

The only right, if any, of a financial institution to receive
payments with respect to covered contractual payment
entitlements from another financial institution shall be
equal to its net entitlement with respect to such other
financial institution, and no such right shall exist if there
is no net entitlement.

(d) Payment of net entitlement of failed financial
institution

The net entitlement of any failed financial institution, if
any, shall be paid to the failed financial institution in
accordance  with, and subject to the conditions of,  the
applicable netting contract.

(e) Effectiveness notwithstanding status as financial
institution

This section shall be given effect notwithstanding that a

financial institution is a failed financial institution.

99



b Bk

II. =5

1. Payment Systems and Netting Act 1998 (Cth)
(Act No. 83 of 1998 as amended)

Part 1-Preliminary

5 Definitions

In this Act, unless the contrary intention appears:
close-out netting contract means:

(a) a contract under which, if a particular event happens:

()particular obligations of the parties terminate or may

be terminated; and

(ii)the termination values of the obligations
calculated or may be calculated; and

(iii)the  termination  values are  netted, or may
netted, so that only a net cash amount (whether
Australian currency or some other currency)
payable; or

(b) a contract declared by the regulations to e
close-out netting contract for the purposes of this Act;

but does not include:

(c) a contract that constitutes, or is part of, an approved

netting arrangement; or

(d) a contract in relation to which a declaration under

section 15 is in force; or
(e) a contract declared by the regulations to not be

close-out netting contract for the purposes of this Act.

Commonwealth constitutional reach: a contract
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arrangement is  entered into in  circumstances that  are

within Commonwealth constitutional reach if:

(a) a constitutional corporation is a party to the contract
or arrangement or

(b) the contract or agreement has a significant effect on
the business affairs, or an activity, of a constitutional
corporation; or

(c) the contract or arrangement is entered into in the
course of, for the purposes of or in relation to one or
more of the following:

(i) dealings in currency, bills of exchange or promissory
notes;

(ii) money borrowed on the public credit of the
Commonwealth;

(iii) trade and commerce between Australia and places
outside Australia or between places outside
Australia;

(iv) trade or commerce among the States;

(v) trade or commerce within a Territory, between a
State and a Territory or between 2 Territories;

(vi) banking (other than State banking);

(vii) insurance (other than State insurance); or

(d) the contract or arrangement is entered into by means
of or in vrelation to, postal, telegraphic, telephonic or

other like services.

external administration: a person goes into external
administration if:
(a) they become a body corporate that 1is an externally

administered body corporate within the meaning of the
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Corporations Act 2001 or

(b) they become an individual who 1is an insolvent under
administration  within the meaning of the Corporations
Act 2001 or

(c) someone takes control of the person’s property for the
benefit of the person’s creditors because the person Iis,

or is likely to become, insolvent.

external administrator for a person who goes into
external administration 1is the person who takes control of
the person’s property under the administration.

general vparticipant In a payment or @ settlement system
means a participant who cannot, under the operating rules
for the system, settle transactions on their own account

through the system.

specified provisions means:.
(a) sectionllF and subsection 13A(3) of the Banking Act
1959 and

(b) section 187 of the Life Insurance Act 1995 and

(c) section 86 of the Reserve Bank Act 1959 and

(d) sections 437D and 468 and Division 2 of Part 57B of
the Corporations Act 2001 and

(e) sections 120, 121 and 122 of the Bankruptcy Act 1966 and

(f) section 142 of the Superannuation Industry (Supervision) Act
1993 and

(g) a law prescribed by the regulations for the purposes of

this definition.

voidable: a payment 1S voidable in an external
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administration if it is:

(a) for an external administration that is a winding up
under the Corporations Act 2001-voidable under
Division 2 of Part 5.7B of the Corporations Act 2001 or

(b) for an external administration that is a bankruptcy
under the Bankruptcy Act 1966-void as against the
trustee in bankruptcy; or

(¢c) in any other case-void as against the  external
administrator or voidable wunder the law governing the

external administration.

Part 4-Close—out netting contracts
14 Effectiveness of close—out netting contracts
(1) If:

(a) Australian law governs a close-out netting contract;
and

(b) the contract is entered into in circumstances that
are within Commonwealth constitutional reach;
the following provisions apply:

(c) obligations may be terminated, termination values
may be calculated and a net amount become payable
in accordance with the contract;

(d) paragraph (c) applies despite:

(i) any disposal of rights that may be netted under
the contract; or

(i) the creation of any encumbrance, or any other
interest, in relation to those rights; or

(i) the operation of any encumbrance, or any other
interest, in relation to those rights that 1is created

after the commencement of this section;
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in contravention of a prohibition in the contract;

(e) for the purposes of any law, the assets of a party to

the contract are taken:
(i) to include any net obligation owed to the party
under the contract; and
(i) not to include obligations terminated under the
contract.
(2) If:

(a) a person who is, or has been, a party to a close-out
netting contract goes into external administration;
and

(b) Australian law governs either:

(i) the external administration; or
(ii) the contract;
the following provisions apply:

(c) obligations may be terminated, termination values
may be calculated and a net amount become payable
in accordance with the contract;

(d) obligations that are, or have been, terminated under
the contract are to Dbe disregarded in the external
administration (but see subsection (5));

(e) any net obligation owed by the party under the
contract that has not been discharged 1is provable In
the external administration;

(flany net obligation owed to the party under the
contract that has not been  discharged may  be
recovered by  the  external  administrator for  the
benefit of creditors;

(g) the termination of  obligations, the netting of

obligations and any payment made by the party
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under the contract to discharge a net obligation are

not to be void or voidable in the external

administration.
Note: By giving express recognition to close-out netting
contracts, subsections (1) and (2) remove the basis for
arguing that the contracts are void as contrary to
public policy embodied n the laws dealing with
msolvency.

(3) A person may not rely on the application of subsection
(2) to a right or obligation under a closeout netting contract
if the person acquired the right or obligation from another
person with notice that that other person was at that time
unable to pay their debts as and when they became due and
payable.

(4) Subsections (1) and (2) have effect despite any other
law (including the specified provisions).

Note: Section 5 defines specified provisions.

(5) Subsection (1) or (2) does not apply to an obligation
owed by a party to a close-out netting contract to
another person if:

(a) the party goes into external administration; and

(b) the obligation is, or has been, terminated under the
contract; and

(c) either:

(i) the other person did not act in good faith in
entering  into the  transaction that  created the
terminated obligation; or

(i) when the transaction that created the terminated
obligation was entered into, the other person had

reasonable grounds for suspecting that the party
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was insolvent at that time or would become
msolvent because of, or because of matters
including:
(A) entering into the transaction; or
(B) a person doing an act, or making an omission, for
the purposes of giving effect to the transaction; or

(iii) the other person neither provided valuable

consideration under, nor changed their position in

reliance on, the transaction.

15 Declaration that section 14 does not apply

(1) The Reserve Bank may declare in writing that section
14 does not apply to a close-out netting contract if it 1is
satisfied that systemic disruption n the financial
system could result if a party to the contract went into
external administration.
Note: This section 1is intended to allow the Reserve
Bank to require an economically significant multilateral
netting arrangement to meet the standards in Part3 of
this Act. It may be necessary to amend the rules
governing the arrangement before it can be approved
under that Part.

(2) A declaration under subsection (1):
(a) may only relate to a contract entered into after the

declaration is made; and

(b) is to be made by notice published in the Gazette and

(c) ceases to have effect 6 months after it is made.
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