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Abstract

The fundamental criticism aimed at the state of German federalism is
combined with the demand for the “Commission for the Modernization of
the Federal Order” to restart its work. This called “German Federalism
Reform in 2006”. Currently the Commission of Federalism is being called
on by some to lead the way out of the current crises by developing a
clear-cut distribution of powers between the Federation, Lander and com-
munities by fundamentally reforming German federalism. Current criticism
focuses on the Bundesrat and its rights of participation as the incarnation
of the dislike system of “Verbundfoderalismus”. Critics have largely focused
on reducing the Bundesrat's supposedly excessive amount of participatory
rights that are susceptible to abuse, namely using those rights to marshal
blockade attempts. This reduction is emphatically demanded for the numerous
rights of approval (Zustimmungsrechte) witch were often established as
compensation for the loss of original powers of the Lander. The criticism
regarding the kind and the amount of participatory rights of the Bun-
desrat also draws on a second argument: European integration and glo-
balization also lead to competition among political system; therefore speedly
decision-making processes and a high level of organizational flexibility
are needed to maintain the ability to compete with other jurisdictions.

Besides a debatable reform suggestion to completely reorder the catalogues
of Art. 73 and 74, it has been suggested that a new form power be
introduction: the Lander shall receive the right to decree laws in certain
areas witch so far form part of the concurrent legislation or the federal
framework legislation and are currently regulated by federal law. These laws

of the lander supplement or substitute federal law and claim primary va-



lidity(deviation legislation). In addition it would break with the existing
legislation practice to have and area regulated as exhaustively and com-
pletely as possible by one competent legislatior be it the Federation or
Lander.

The federalism in Germany, each public body defrays costs related to
its own duties. According to the principal of expenditure distribution, federal
government is not allowed to support or cooperate with states.

However, the amendment of the Grundgesetz in 20006, if a state fulfilled
country task based on the Grundgesetz, the federal government may defray
the cost as a bailor. The cooperation between federal government and states
existed before the establishment of the Grundgesetz was also legislated.
In addition, the federal government provides financial support if the states’
investment is likely to benefit the whole economy.

The main reason for these rules is because states take most duties of
the Federal Republic of Germany. The weak financial structures of states
also require the financial support from the federal government. Local
government is regarded as belonging to states.

A financial gap is witnessed among states in Germany. To resolve this
problem, Financial adjustment (Finance balance) is conducted in both ver-
tical relationship between federal government and state, and horizontal re-

lationship between state and local government.

% Key Words : German Federalism Reform, transference Legislation,
concurrent Legislation, framework Legislation, deviation
legislation, financial constitution, Financial adjustment,
Financial assistance of the federation, Partnership

task between federal state and state
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<2003 FFAHE A A

AT Ao AL
A AA T2 A 1,705
EHTE} ARz e A 1,204
&A= 2,306
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Aufl.,, 2007, Rn. 12.
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aufgabe Verbesserung der regionalen Wirtschaftsstruktur, GRW),©] 0S
1,104 grzel AR Tl JfHE flEiAM= 1969 del Al E o
1997\l W TEEA sdT R Atz Adel ad W
(Gesetz liber die Gemeinschaftsaufgabe Verbesserung der Agrarstruktur und des
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103) Hans-Werner Regeling, § 100, in; Kirchhof/Isensee, HStR IV, 1990, Rn. 285; B. Pieroth,
Art. 9la, in: Jarass/Pieroth, a.a.0., Rn. 6; W. Heun, Art 91a, in : Dreier (Hrsg.), GG
I, 2. Aufl, 2004, Rn. 22; U. Mager, Art. 91a, in: von Miinch/Kunig, Rn. 38, 40; Vol-
kmann, Art. 91a, in: von Mangolt/Klein/Starck, GG III, Rn. 20; H. Siekmann, a.a.O.,
Rn. 30.

104) o] WE that AT QAT AA T2, OO E A1 A7 whok) o -
A =0, 2003.2. 305,

105) o] HES 1988 7¢€ 210 A (BGBL I S. 1055), HFH o2& 2002
59 2949 TEEe wRAA T xRN AHA T FEATFRANES A% 3
E 4(Gesetz zur Modulation von Direktzahlungen im Rahmen der Gemeinsamen Agrar-
politik und zur Anderung des GAK-Gesetzes)oll ¢J3lo] 707 = ItHBGBL 1 S. 1527).
Rt R = ‘GAgrG’, ‘AgrStruktG’ O ® 27|k Frh 3hERdk AviEE AEEat, <%
o] AAFFHLHAFA”, DDthl AAATOO A2 A2%, 2002.12, 161,
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9]

rat) o} WEYPHES AT & Ao
= A o d¥el sESH HAlew, 1964l SAATH I
(Dutsche Forschungsgemeinschaft, DFG)2} YAE 33| <fe] 354

q
#AE TESAL. 2 olel @ FAATE 1ol ATt ¥
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107) o] HE w2 Ao Ao disk AL A, AAl=i, 159,

108) BGBI. I 2008, Nr. 26, S. 1073-1104, ausgegeben am 30.06.2008.

109) AE, ABAZAHRAERE A AYe J2AFAL &5 MYt AT,
S Al AT, 2006, 227,
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111) B. Pieroth, a.a.0., Rn. 1.

112) BVerfG 86, 148 (267).

113) BT-Drucks. 16/813, S. 17.
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115) Hans-Giinter Henneke, a.a.0., Rn. 9.

116) BT-Drucks. 16/813, S. 17.

117) H. Siekmann, a.a.O., Rn. 23.

118) Volkmann, a.a.O., Rn. 16; Hans-Giinter Henneke, a.a.0., Rn. 11.
119) H. Siekmann, a.a.O., Rn. 17.
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120) Hans-Giinter Henneke, a.a.0., Rn. 14.
121) BT-Drucks. 16/813, S. 17.

122) B. Pieroth, a.a.0., Rn. 5.

123) BT-Drucks. 16/813, S. 17.

124) B. Pieroth, a.a.O., Rn. 25, 42, 72 f.
125) U. Hide, a.a.0., S. 936.
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126) H. Siekmann, a.a.O., Rn. 23.

127) B. Pieroth, a.a.0., Rn. 2.

128) Majer, a.a.0., Rn. 20.

129) H. Siekmann, a.a.O., Rn. 10.

130) Majer, a.a.0., Rn. 9; Volkmann, a.a.O., Rn. 11.

131) Majer, a.a.0., Rn. 18, 27; H. Siekmann, a.a.0., Rn. 31 f.; Volkmann, a.a.O., Rn.
12.
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AgutA o 7 AWyt =7} Z+2; 90:1000 4 50:507FA 2 A skar )k

A 2w A F7e] FHE (AW )
O A7AE 2 et au @) % - 10
(Fraunhofer-Gesellschaft) .
S Aok 75 - 25
(Sonderforschungsbereiche) .
%7 3(DFG), e ] 50 : 50
(Max-Planck-Gesellschaft), 7] E} '
* 2] AZF 9, B AGgFERAL -‘?43?} HA A #SE A,
BT, zsla-Exlﬁ‘ﬂhﬂﬂ 2001.12, 259,

2!

olbzoll wE AW FUMN) Abole] AF=XS 3 AT =
Me SFAdATHI S} SHEATEoF UL*a%i%ﬂ, =z}

SA I 3o ool AlPH = ATFEZRIOFY Fo] vk 2Ear o]
+ Blaue Liste F-5ol 27 lt)132)

2006 7ol webA] Axpolut SN o= el oA Hlgo] A
i HEE e Ak 58Enh) P8 FEd 71 Al104ax A5
ghol oste] At =8 939 oitane #edo] gith Aol 9
AZADAL A9lazol A AHAlE st Fe] T Ao TR W

_l

ghAl A" TAE, A2z A1l Ak 20073 1€ 1€5FH
2013 12¢ 319714 6% 95309 =71 X142 oA o]t}

aejar 7R A9IbFe] ZstelA AWE 20079 1€ 1
20130 129 31¢7bA wid 2% 98007 = E theitoko] ZA 9%
FX A5 flete] ALHTEBY o] H T A AHAde wE A3
7191 2007, 20081 AD7EA] AREEA] e Aol

132) BLK Information, 2004, S. 65; Helfrich, WissR 1990, S. 244.
133) H. Siekmann, a.a.O., Rn. 33.
134) Hans-Giinter Henneke, a.a.0., Rn. 10.
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49 4 glh 3 TS A, A4z ALl SAske] AE2 1000
2 T 0ol wRgel olste] 2t Folil wjEan
<AL= FOME v
- RS = W
Baden-Wiirttemberg 14.684002 | Niedersaschen 6.934112
Bayern 17.256483 | Nordrhein-Westfalen 15.395490
Berlin 4.917843 | Rheinland-Pfalz 3.654778
Brandenburg 3.223713 Saarland 1.476280
Bremen 1.847088 | Sachsen 8.201812
Hamburg 2.683724 | Sachsen-Anahlt 5.172773
Hessen 4319915 Schleswig-Holstein 2.553941
Mecklenburg-Vorpommern 3.460103 | Thiiringen 4.217943

* 23] : Hans-Giinter Henneke, Art. 91a, in: Schmidt-Bleibtreu/Hofmann/Hopfauf, GG
Kommentar zum Grundgesetz, 11. Aufl., 2008, Rn. 10.

ol-%2] 2014 1€ 1€ E 20199 12€ 31971A] 2] 5:d712] 7] HH
A91bxe] FEAHTE Fsty] 98t Adsta Qs Aol g
of tislel= 2013 LA AWty FE “SHiﬂ‘%ﬁJ Al6zol| A3}
AALslefoF dht}13s) B2 B

Fol olste] ey AL

135) Hans-Giinter Henneke, a.a.0., Rn. 10.
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Aufl, 2008, S. 2177 &S =3x8 S

(5) F-HHlE

olefgt Aol FHAFFEA A FUN) Aol FEAFGEREE
dolgh &R olPE =179 o]t dE= FAXAE, FHIAF
9], AEFAg T Fol Ak 200538 V|Fo = s, Aol &
AFGEHE upe} A QDe FANL 509 - F2Z(2F 8% 88652 Y)
ojth. thrk, Aol FUMel e SHdFF-7E HEC oJste] H]§-9
Adtol S el Agolve Ao Ago s A EofoF gt

Aolth, BE o] b5 U olErYon s
=1, 329, 2y A9 (Arbeitslosengeld)S A FH O R E
A obETo R Welsksir

179) Hans-Giinter Henneke, a.a.0., Rn. 226.
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AAQ ARG S T = FAAA ] FyETh meka All0dazz A5

Al AL Ak F714Q SRV 5S 7R A FUN) A
O

ol o3 A E] Aol BtA k= Aldel whE Al A

Al0daz A5 AT BEW ol @ PPAZA B AN 2
o QlgaAglel $99 Waw s AWyowm FABT Loy
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180) Hans-Giinter Henneke, a.a.0., Rn. 42.

181) BVerwG, DOV 1996, 326 (328) = DVBL 1996, 986 (9883).

182) BVerwGE 96, 45; BVerwG, NVwZ 1995, 991; DVBI. 1996, 986; DVBI. 1997, 717,
R. Rudisile, Die Haftung fiir ordnungsméifige Verwaltung zwischen Bund und Léandern
(Art 104a Abs 5 GG), DOV 1985, 916; U. Hide, a.a.0., S. 56 ff.
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2 ERsg EYoR 4% Aol ¥ 4 ek

183) F. Kirchhof, Die Verwaltungshaftung zwischen Bund und Lindern, NVwZ 1994, S.
105.

184) BVerfGE 109, 1 (7); BVerwGE 116, 234 (241 f.); M. Heintzen, Art. 104a, in:
Miinch, Ingo von/Kunig, Philip (Hrsg.), Grundgesertz-Kommentar, Band. 3, 5. Aufl., 2003,
Rn. 72; J. Hellermann, a.a.O., Rn. 204.
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GG, DVBL 1989, S. 589.

196) Hans-Giinter Henneke, a.a.0., Rn. 62.
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