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Abstract

I . Research Background and Objectives

[ ] Research Background

O In 2009, at the request of the Department of State and the USTR,
the State Department’s Advisory Committee on International Eco-
nomic Affairs (ACIEP) established a subcommittee to analyse the
2004 U.S. model BIT, and presented its report regarding the 2004
U.S. Model Bilateral Investment Treaty ("BIT"). The ACIEP
submitted their report on September, 2009. Based on this report,
the 2012 Model U.S. bilateral investment treaty (BIT) was
released, as an update of the 2004 Model US BIT.

O The American Federation of Labor and Congress of Industrial Organi-
zations (AFL - CIO) participated in the Ilegislation process 2012
model BIT. Compared to the 2004 Model, the 2012 model BIT
provided several important changes to the BIT text so as to
enhance transparency and public participation; strengthen protections
relating to labor and the environment; sharpen the disciplines that

address preferential treatment to state-owned enterprises.

[ ] Research Objectives

O First, the Research of 2012 model BIT provides the future U.S.

investment policy prospect. Second, the importance of transparency



practice issue in text of the 2012 U.S. model BIT is likely to be
accepted in Korea-US FTA joint committee: The Investment
Chapter. Regarding Draft Rules on Transparency, UNCITRAL has
declared a meaningful draft. Third, Regarding protections relating
to labor and the environment, each Party "shall ensure that it does
not waive or otherwise derogate" from its domestic environmental
and labor laws as an encouragement for investment. Also, the
2012 model BIT includes the parties commitment to follow their
respective obligations under the International Labor Organization
(“ILO”) Declaration. Fourth, the provision regarding preferential
treatment to state-owned enterprises will serve as a important

standard for the future Korea-China investment dispute case.

Therefore, This particular research can provide the following valua-

ble insights.

1) Understanding of the future U.S. investment policy prospect 2)
Providing juridical foundation and effective countermeasures for
ISD arbitration 3)related trend on UNCITRAL after 2012 model
BIT 4) response measures for international investment law on
China’s public enterprise 5) the research can be helpful for
drawing implication for the revision direction on the Investment
Chapter, which will be discussed by Korea-US FTA joint

committee.



II. Main Contents

[] The Analysis of U.S. 2012 model BIT

O 2012 Model BIT changes relative to 2004 Model BIT

O Extensive review on several important changes to the BIT text
including: Transparency, state-owned enterprises, and protections rela-

ting to labor and the environment;

O The review on policy of U.S. 2012 model BIT after taking into

account of request of Interested Parties

O The review of the issues of discussion at future Korea-US FTA

joint committee:

[] China-U.S. BIT Negotiations & Regulation on State-Owned

Enterprise
O Principles of international investment led by the United States
O China-U.S. BIT Negotiations and its major issues
O Regulation on State-Owned Enterprise by U.S. 2012 model BIT

[ ] The scope of application of Transparency by UNCITRAL

O The review on International Trade Commission’s “the scope of
application of transparency under current investment treaty” and its

relevance to Korea-US FTA



O Compensate defective factor on Korea-US FTA after reviewing

legals standards on ISD’s Transparency rules.

[] The direction of International investment policy after revie-

wing U.S.-EU the statement on commmon principle regarding

international investment

[ ] Policy Implication for Korea

O The responsive measures for the issues surrounding discussion

topics at future Korea-US FTA joint committee:

O The review of stance on State Owned Enterprise in the case of

investment dispute with China
O The review of BIT policy on third power

O New analysis of legal principles in comparison to ISD

Ill. Expected Effect

[ ] By researching on current ISD related cases, we can come up

with better responsive measures and well equipped for the

future FTA ISD dispute

[ ] Propose Guideline on Governmental institution’s action by

taking into account of ISD



[] The research can be helpful for drawing implication for the
revision direction on the future Investment Promotion and

Protection Agreement or Investment Chapter on FTA

» Key Words : BIT, Model BIT, UNCITRAL, ISD, Transparency
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12) United States Concludes Review of Model Bilateral Investment Treaty (http:/www.
ustr.gov/about-us/press-office/press-releases/2012/april/united-states-concludes-review-model-
bilateral-inves). FACT SHEET : Model Bilateral Investment Treaty, (http://www.ustr.gov/
about-us/press-office/fact-sheets/2012/april/model-bilateral-investment-treaty).
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15) Tan Bremmer, The End of the Free Market, Who Wins the War Between States and
Corporations?, Portfolio, 2010. pp 23-62.
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sector)S =7k Awjstol] A= AA|, 4F H-E(that part of an economy, industry
etc. controlled by the State) ©]2}il 2]}l ATE Anti-Dumping and Countervailing
Duties on Certain Products from China, Report of the Panel, WT/DS379/R,(25 March
2011),para.8.5; United States - Definitive Anti-Dumping and Countervailing Duties on
Certain Products from China, Appellate Body Report, WT/DS379/R,(25 March 2011),

para. 285.
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Zhol=ekl 2 1) & 7]hel thstanA <l He 2 118 A Al (Ensuring  Effective Legal
and Regulatory Framework forState-Owned Enterprises) 2) 28 ARl A 5(The
State acting as an Owner) 3) T75° 3%3% U-$(Equitable Treatment of Share-
holders), 4) o]l A =}2} 7| (Relations with Stakeholders), 5) 87 X 3 A|(Tran-
sparency and Disclosure) 6) 3719 ©]AFs] @ <)(The Responsibilities of the boards of
State owned Enterprises) &2 67] #oF& A|A]stal Ut} OECD, Guidelines on
Corporate Governance of State-Owned Enterprises 2005.4.
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20) Rennie M. And F. Lindsay, “Competitive Neutrality and State-owned Enterprise in
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Governance Working Papers, No. 4, OECD Publishing, (http//dx.doi.org/10.1787/5kg54cxkmx
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21) Commission Directive 80 /723 /EEC of 25 June 1980 on the transparency of financial
relations between Member States and public undertakings (O J L 195, (29.7.1980), p.35.

22) 3HeH 7 Al 5 WAL 2 A Al (Trans-Pacific  Partnership)<> ©FA|o} - B H Y =] 2]
BAAA ) AATTE FER S ARFAFHS 2D 2005300 obAloks}
Aofulol F F7hgo] F4o] slo] 201587k RE FAANS Asshs AL B
= reeE S AeFA 7 A 5 QALY 2 A Al(TPSEP : Trans-Pacific Strategic Economic
Partnership), & T-FsHAA A ZEQATE Fol] v]=ro] FhofshAx] Aol rekelE S
A5 ¥ 2} ] A A (TPP : Trans-Pacific Partnership), = A=Ak A 117]=79]
Felatar 9low, 2013 108 HF sbAdt= Agolth. JA49 Zysdgas A
¥ 4 (Main-Agreement), 4121 (PREAMBLE), #|17% A ¥ Z3HINITIAL PROVISIONS),
27 AuHA A °(GENERAL DEFINITIONS), #1373 4F%5-%1(TRADE IN GOODS), A
47 YA = (RULES OF ORIGIN),AI57% A - 2HCUSTOMS PROCEDURES), A6
2§94 ZX(TRADE REMEDIES), A7 144 &7 9 2| (SANITARY AND
PHYTOSANITARY MEASURES), #1873 <3} 7]%78#(TECHNICAL BARRIERS
TO TRADE), #|9% 747 A(COMPETITION POLICY), #1107 #| % #AjAF (INTEL-
LECTUAL PROPERTY),A111% A% %< (GOVERNMENT PROCUREMENT), #]127%
28] 22 5-I(TRADE IN SERVICES), A|137 A4 = (TEMPORARY ENTRY), #|
147 5 J(TRANSPARENCY), Al157 A3l 2 (DISPUTE SETTLEMENT), #1167
A A F (STRATEGIC PARTNERSHIP), #1177 3174 2 A %=+ (ADMINISTRATIVE
AND INSTITUTIONAL PROVISIONS), #1187 < WF4 %3 GENERAL PROVISIONS),
197 UWkA o 2] (GENERAL EXCEPTIONS), #1207 #%3+4 (FINAL PROVISIONS)
F-4 42 I(Annex I Schedule of Singapore), (Annex I Schedule of Brunei Darussalam),
(Annex 1 Schedule of Chile), (Annex I Schedule of New Zealand), F-&A] 11 Y4HA]
7f 2 (Annex II Specific Rules of Origin), -4 M4 0|2~ ~#Z(Annex III Part One
of the Services Schedules), %A IV AMH|22~A|%E (Annex IV Part Two of the
Services Schedules) & 2.2 A& o] Utk
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23) U.S. Business Coalition for TPP, Trans-Pacific Partnership(TPP) Agreement Principles,
(September 30, 2010).

24) Pl 2013 FAAE Al A B 20121 A X.314(2013 Trade Policy
Agenda and 2012 Annual Report of the President of the United States on the Trade
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25) Andrew Szamosszegi, An Analysis of Chinese Investments in the U.S. Economy,
U.S.-China Economic and Security Review Commission ,(October 2012).

26) U.S. DEPARTMENT OF STATE Office of the Spokesperson, United States, European
Union Reaffirm Commitment to Open, Transparent, and Non-Discriminatory Investment
Policies, April 10, 2012(Read more : http://translations.state.gov/st/english/texttrans/2012/04/
201204103589.html#ixzz2mK9IKjdk).
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M4d ZF -0 BIT @4 =4/11
1. T - v BITHE¥ A4

2008\ = - 1| A= At 812008 China-U.S. Strategic Economic Dialogue
PSED)lA G is AAo® BITHY 7/HAE Adesitt) 44
ol A W= 2004 W= 2d BIT, oo F/H5A &8 WP S
=g BITE AASHITE 20139 69 T @474 & 9xfelo A A
AePapdeks0 v 20121 wlsr 2E BITE Wagste] 1 52k X
guo] > BITE Y= dAlolA Al A&etA vt FrF A
¢ ¥ 8](US-China Business Council : USCBC)T BIT® 9] Tl
of ‘HT FPHA T ARl tigk el A v

7

5
& AolE FWae] A&e FURIT WA 9uE gdas 2T

= 7
Ol
20

Hdl A F=3t AR AR, FUolA w2 oo
o YA T 5-9F #HSke] Negative Liste] Al
pZs

)t} WhHo| =2 Positive

¥ % AASFTE 7] - EU FTA(Trans-Atlantic Trade and Investment Partnership,
TTIP) G4 MAIE FH&HA v - EU & 5AEA A E TTIP7F Al A5 9] ‘Game
Changer’7} 2 # o2 3733l T} Executive Office of the President Office of the
U.S. Trade Representative, Strategic Plan FY 2013 - FY 2016, 2012.

29) Cai Congyan, China - US BIT Negotiations and the Future of Investment Treaty Regime :
A Grand Bilateral Bargain with Multilateral Implications, Journal of International Economic
Law Vol 12,Issue 2, 2009 pp.457-506.

30) The White House Office of the Press Secretary, U.S.-China Joint Statement, (2009.11.7),
(http://www.whitehouse.gov/the-press-office/us-china-joint-statement).

31) The US-China Business Council, US-China Board of Directors Statement of Priorities
for the US-China Commercial Relationship,( February 10, 2012, USCBC).
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2. 20123 ml= 22 BITS] /719 1A
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o 58& o ﬂ AT =E AR A= Al e

AA, A1z Xéﬂoﬂfﬂ = 7] Y(state enterprise)S FAFT O] A3
7I19= HakAY, BAbol ArAE F3 A AEs Slgd 7]
= 23ga F/714dY Nde BEge st v =8 o] 1A
20043 "= B BITOlA 8% As L= Alssh sloln
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32) BEMEE, Karl p. sauvant, FSERGHFETTE Y] - K, DGR, (ERRLPHETST)
H194845411(2012), pp. 107-119.
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o

g ot}
B3 Ax4 EyAe 3ol FARA EANS FEeuA &}
w7t 7 Ak FAFAR T AAA FHAS SHo] st
il

(Higher Quality Decision-Making), @ W52 7}x] 9 Q1o 2Ad
(Democratic Value and Realization of Human Rights), (3% ¥+d(Consistency)
o] FX], @ ¥-&3(Public Participation), & ©]&(Implementation)] <
R, ® A 7FsA(Accountability), @ A9 4/ (Legitimacy), A =

36) ©] BAE AW Fa ARo|A Ay
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7] A1 (Systematic Reform) % W 4] (Demonstration) 5= 3. UAT w

Hol] dHoZ= @O HEd v &(Costs)e] A, @ AXx}A] <A (Delay)2

T A F7sl, @FHrdH 7o I o= <l
d o] g<=(Impaired Confidentiality) 2 "] 2] <F3H(Weakened

Secrecy) 5 ©] $T}37

T A TR Axd FrgAde]l &A= NAFTA, ICSID(International

Centre for Settlement of Investment Disputes)3® = UNCTRAL -5l 4]

o o

°l

It

s
5. ©
3 ey

T

37) AAISE A2 Joachim Delaney and Daniel Barstow Magraw, Procedural Transparency,
The Oxford Handbook of International Investment, Oxford, 2008.

38) ICSID+= 2006% <= A 7F 2] ( Rules of Procedure for Arbitration Proceedings, Arbitration
Rules)& 7HASElth 7A€ g2 Aele7iel 7hsAddl distel TR =
ICSIDAHF =3} g o] ste] RlEAGAE A7 2 Ao Aeayge 48 888
T AL, TARFR-E AN HAE vPESE Stofof st o]el ek Age A
AHE AA = oAl vk 9w 23S v 2t Rule 32, The Oral Procedure; (2)
Unless either party objects, the Tribunal, after consultation with the Secretary-General,
may allow other persons, besides the parties, their agents, counsel and advocates, witnesses
and experts during their testimony, and officers of the Tribunal, to attend or observe all or
part of the hearings, subject to appropriate logistical arrangements. The Tribunal shall for
such cases establish procedures for the protection of proprietary or privileged information.©]
= Ak dabe] Fo] o BRE BRI Aow 2003 FATFH I xpolrt gl MR
A BARAbe] A gtelol Batol A, TARAT= HBARARe] AU AR
of thsto] Mol AES s15T dAgte] vk A, TABET = &Y FAA

of Mol AEAel wrEA] GARRRE I Fofste]of vk FARAF7E RbiskA] ko
ARG O HZAGAAE AE8 Ao do] Fabatet thE i Als

AL =A o F @ HIZAGARARS] A efdo]l AW Aol Fok=A o F BN

A FARZE SAol AR ol AAE A=A AR5 HESI] AAH =S ¢

3L %t} Rule 37(Visits and Inquiries; Submissions of Non-disputing Parties); (1) If the

Tribunal considers it necessary to visit any place connected with the dispute or to conduct

-

o
hal
G
1=}
S

an inquiry there, it shall make an order to this effect. The order shall define the scope of
the visit or the subject of the inquiry, the time limit, the procedure to be followed and
other particulars. The parties may participate in any visit or inquiry. (2) After consulting
both parties, the Tribunal may allow a person or entity that is not a party to the dispute
(in this Rule called the “nondisputing party”) to file a written submission with the
Tribunal regarding a matter within the scope of the dispute. In determining whether to
allow such a filing, the Tribunal shall consider, among other things, the extent to which :

(a) the non-disputing party submission would assist the Tribunal in the determination of
a factual or legal issue related to the proceeding by bringing a perspective, particular
knowledge or insight that is different from that of the disputing parties; (b) the
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A &Aoo M @3 QJrr39) 1 oA UNCITRALS] FHA
A ¢ AjlS vHFEete] 2a s I Ak

s
I WS W AA, UNCITRAL 913]= Al432F 3]2](2010%3)9]
A Al412E 3 9)2008d) AAFUER] ISD SAEAY FHA FAE
Ay A= 2743 vk Aok fAd3= A2 A A5 A v (Working
Auhs Akl 2t A|s3ak 3] oA ISDEAIS] F
WA o WEIE] AN Folsivha I Assat 3964
gt zce] A WA AES dRali, 9198 Adex 5 ejo)A
TUNCITRAL TR} =717 Zokz el Frd Ad 9f 2] %9t (Settlement
of commercial disputes : draft UNCITRAL rules on transparency in treaty-
based investor-State arbitration (A/CN.9/783) : ©]3} ‘FHWAI & Fob)S
& IHAIZI T
=4, 9193 Al44xt sl oo TG o] SHEY] A A2 #
Ay FARRof FrAarE e A8k HESIT AdEk

BATFH 2okl AATAR ] H g5 gerel dstel, 1) @eF

non-disputing party submission would address a matter within the scope of the dispute;
(c) the non-disputing party has a significant interest in the proceeding. The Tribunal shall
ensure that the non-disputing party submission does not disrupt the proceeding or unduly
burden or unfairly prejudice either party, and that both parties are given an opportunity to
present their observations on the non-disputing party submission.

39) BITT A o] ®apa Frgdel] tigh A4=4< ofds /AR 352 A7 | Al E
(Center for International Environment Law)$} =5 #l| %] & 27 &1 5=~ (International Institute
for Sustainable Development IISD)7} =dl, F5 2% UNCITRALY 2JAME A&
sto] TAGFA ] WS aTeta v oAM= citizen(s)ol =7HF TEE
= ISDFAS] EA9 A E = Aol s 1AstaL, FARA R 2 TA S
Hasty] fete] s = T FefoF dkal stal ok A e EE A
UNCITRAL S A7F= el 107] 23] /NS @7-8ka ¢tk 44 Annex II, /CN.9/646-
Report of Working Group II (Arbitration and Conciliation).

40) A/CN.9/WG.I/WP.160/Add.1 - Settlement of commercial disputes : Preparation of rules
of uniform law on transparency in treaty-based investor-State dispute settlement.
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Agens g 7ath ol rHlduzord P, A313% (2)9] A
—_L

A= s}gﬁu}.

oF %<k, (Application of the UNCIT-
RAL Rules on Transparency in Treaty-based Investor-State Arbitration to
existing investment treaties - Draft convention : ©]3} ‘F™ A2 283
xSy WS obdel e T A 2 e T

2 A ggopzelel Yt dEd

A1) Frgad o) F-oF F&ETSF-912] 3

T ool #edte] FEE ghel FAEg o] NAFTAAH O A e
al T3 o5 fIdto] F&ETO|HF fHto = g = ojx]&= Ao
Metalclad A} ]t}

Metalclad A= ®]A| 3 COTERINAFO] Z=x}ele] #H7]&E 2| do SASES
U}, FE|QJAF= San Luis Potosi 5= GuadarcazarA] o] 9] %]t La Pedrera”l]=f
of H7lE A Aldg st '517}% AWAE 2 FAFERYH BR
T}, Metalclad= ”“/\]‘:_ ?ﬂm Aol AAMd3|7HE Eels

l

1_

ﬂ—‘

= 704 T ¥ES 33T MetalcladAH=

A ok Al Gl AAdE e ARE

& 313 Th. Metalclad ©]oll A3t AAFAE A7) Sl
SRAIRE o] Wajm =S & = UATE Foll A &3]
= oot #71= A4k
Metalclad= ICSID +-7}% A+ 2l (Additional Facilities)®ll +# sl ISDS A&
AT AH NS NAFTAE A S 2 7FA] o9 uks 49w &
B33 Hste] Ag gt

T ARG E= NAFTA #11102(2)%2] ¥ A (transparency)©ll tfs}e] “Fx2}7}
AeAom ¢y 98l Bad BE WA ade] 1 9IS W BE
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(Aug. 30, 2000), 5 ICSID Rep. 209, 226-229, paras.74-101.)
FARRRE T4 Baste] WAz Fupgy AgRe St A8

#7 offol gate] WA Mulalgn, A4 H7b BastgE srte

W

Aol SA4TA = EdHA Fdttal sty A8 7F A= Frintthe}
A @Al A= Gl wiE -y wiEoldar A Hstar, A5
grolelol o= AAS|ZFE AFE AL H4H(improper)stlthal A
ot Ale] AdE 7 dApel #stA M g G|kl AA vg- H-A
Al A& Aolgkal ativk. w3k &S 4T 73] % o] Fo] A
gt A ARE dWHoR AR si7bE ARE AT jlus
A& AAG 5 olel Wi Aol gl HAlAs FEsta A5 T

=
S u b ekortta A Z A QTh(Ibid, 222,228, paras.23,52,86,87,

“‘ﬁﬂ
8w
a2

>
K
rlr
oiN

T4 FH A(set aside)e] AE vttt BEE|A] A-H]oHBC)
o jidoll A7Isklvh BCF Al AT A 2 AL Aol A =
| 7Fs3k Aol (Mexico v. Metalclad (B.C. Sup. Ct.
May 2, 2001), 5 ICSID Rep. 236, 237, 248f.)

AL AN10sxE g e FHAES SR oFevts 2R 3
22X, SABZTTE AeA f19) A HeE ddEs 3
Metalclad A} &= F&ETTFA HHES QA3 x99 .
= grd %7t BEwel © F77F glval &t FHAAadAds WEth
(Mexico v. Metalclad (B.C. Sup. Ct. May 2, 2001))

TARATE NAFTAS] F&ETOl NAFTA Al1102%2] TS o] Y3y
AR At FARF T dES NAFTA 110225 AHFHo=
A&t = o vt Addn WAl s P97t FEAS A3
Rkl AQle AAgsklar, 1 vlafe] Hdglo] FHAY HFo IS 3k
i o] vbE F&ETHWH} AFAIZ] Aldl= Btk o3& A= F&ET9
HAS FEAAN7MA gk Aol =2ei

off N 2 8 ot o §o m o i okl

2

1o

A

B>

DN

of

o
oX,
o
)
T
(o,
rlo
m

-lE N

oX,

L
X
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Al 47 Fd 3ol ek UNCITRALY #4153

M2E SFYTA NgHey

NAFTA SAI=2] &%

ZHARE |54k 3 efel A ISD TA ARl FHAAGE 2 A
°] NAFTA A=<l vZ3h Atekel Fadte] Egael
o7& A aerka

1 A8l & 7H
(1) NAFTA A5 9193] o) 4]

NAFTA A998 = A g ol #ek 117 142 @4 (Notes
of Interpretation of Certain Chapter 11 Provisions (2001) regarding access
to documents), 20011 34 ,42& F5to] ISDHH ;S_i]-ﬂ]/ﬂ A = =
Auol digt A24E Aslstar Ak 2001 #1412 O NAFTA Al
117 1137(4) Zoll ot ARkl Al TR F-7 Tt
Aol AEd A HTske s
of ¢J&te] NAFTA Zt A|ok=9] sodte] A& H =
1ol vl T gokro] ukelelA] WWelRE FestA 2,

IO Al Agdh= wxle /s aAsA &

1

{is

41) United Nations Commission on International Trade Law Working Group II (Arbitration
and Conciliation) Fifty-fourth session New York, 7-11 February 2011, Settlement of
commercial disputes Transparency in treaty-based investor-State arbitration Comments of
the Governments of Canada and of the United States of America on transparency in
treaty-based investor-State arbitration under Chapter Eleven of the North American Free
Trade Agreement(NAFTA), A/CN.9/WG.II/WP. 163.

42) Notes of Interpretation of the Free Trade Commission of Certain Chapter 11 Provisions
AQ2)(b) (July 31, 2001), (http://www.state.gov/documents/organization/38790.pdf.).
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A24 FRE Aegetactel Tk NAFTA WA 9%

AL A0z st AWMl ATt @ FANY B AQE
A EAE dulaA B F 9w, o] EAFEY HUsAS 25

g dxte] Frlel sk A ,(NAFTA Parties’ statements on open
hearings in NAFTA Chapter Eleven arbitrations (2003) : ©]3} ‘200311 /‘é
98 waae] PAE, FAA Teln FARARe Bl 2le
ARGl A AAVIEBEE LT Bovtolop & T HHE Xﬂ
Ao mE AnE gEel BAselol Es 3t

"SABAE-C] ISDgol ek A FHA dRE AT A=
E |(Notes of Interpretation of Certain Chapter 11 Provisions, 2001) oI
A143) NAFTAGARALS] &5 AW “Al117de] FAdg 5o Al=3t
DAY SABAFFIE e BE EAE Auk disod Al SA st
ofof gty ghar siglth. iyt Aol A T A F-ol] Al E3A A
W AR 9 ES BE FX4(all documents submitted to, or

issued by) 2HE 871& BATF FARAASAAT FAL S5 9

ol

T Met BAEste] ARA, FA A} F 25X (Notice of Intent or
= HshAl HH NAFTA A =12 dd A7
o fAlol=o] ol Fmath At AL FARe FAAEA

= W F AlEsHA Fadd AivtE ddlE SAE AV 283
o TALA TAE e, SAI gate] distel ofw ek 54

43) Notes of Interpretation of Certain Chapter 11 Provisions,(July 31, 2001), (http://www.
international.gc.ca/trade-agreements-accords-commerciaux/disp-diff/naftainterpr.aspx?lang=en.).
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FTAYAL TAE B F THF YL A RS st oAb &1
7} NAFTA®| ISDe] ¥ AHE 7ol viste] EZstar FAAA
Al A}, o & E9], Grand River Enterprises Six Nations, Ltd. et al.
v. United States 5 A FollA 542 SA §§ Alo]EXR FAE
A& AlA s 4

=74, NAFTA #% ISDo A UNCITRALZ Al 7F 22 A1 Al &ell gt
HA A FA o] glth U tE NAFTA Z7]ol= 7] ¥4
A, TAEA], AFA L GHA) 3NE A SAEg

AL OI . FA= NAFTA A Ed 40}04 B o

N
o7 AFH AWAE, A, U9 TARIEA, Mol BaA, F
AR} Fagks Al g FAAH ] A “é%‘ 2 A4E ¥
Asta gl vl A F7h4] NAFTA FAWAFo| AZ=HYAY 5
AP H HEEAY IR thete] Plwe SAEA] G A
S A2 v7h gloka siglvh w59 1 Alo|EAe] 4 FAkAE

ol A%, gE 8 9Ee A, Adchel Wae 9 Al
Exo] HaE AFe, olH @ 9 Ao|EReA NAFTAGARE
g don AZE FANAY AR A9E 5 ok wRe] %
A gt FARA AR Azkatel WY W A=A AAEA
o A APe 8TF 5 U3, ofYF BANA nEwolor &
Aol s @Y

44) Grand River Enterprises Six Nations, Ltd.(7JY}t} 3] A}), Jerry Montour, Kenneth Hill
2 Arthur MontourS UNCITRAL =A|7FF o ¢jste] Zkx} &2 3ALE ) Esha
Native Whole Sale Supply(8A¢ =wld 3, &4 Grand River?} HFEthHE dlish
of FAEZAE B39 Y. Grand Rivers Tol9] A%t FvjA X2 A NAFTASE
A A2 ), A1103Z2(H S =5, A1104Z2(= Rt T H3l =5
Z A A, A11052H 7= D A10ZE(GE) Yuks #4830t} Grand
River Enterprises Six Nations, Ltd. et al. v. U.S.(http://www.state.gov/s/l/c11935.htm).
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A2 Fraa AgHoractol i NAFTA BAwe 4%

A, s FAAA Aythe d-gk 731 ISD Tl A 371
Ae7h FAEA[G A7 FE 31 ICSIDAlA ReE Ao
HA3|2 TVE st FMHATTH 3709 FAAE el #s) At
= JuFe} FAFAR] Aol E oA F AE e 558 G st
SREsAL, HPEY FAor wE Ald e FHZY Ald
d2lgt 715S AAT odgoltt vxd FAAEE AA 8=
3 A zh531 QIth NAFTAS| A =Eo] 93le] F/lE HYs
olaL, 20040 WEE REBITE s/hAgld @3k gtadk 44
46) NAFTA A el Aee 25 i3z 449

r}
A ol Al FHE Qv s Rh Hgwrelel 3 HHE Al
o
o

=
e
o o o

TABATTL A1s AxpgE Tl AAskA s A3 2ok
Grand River Enterprises Six Nations, Ltd. et al. v. United States A}719]
A F el BIE AlEdA sdd Ao w AYAAS disadA s
gk vF Ak

45) UPS v. Canada, Merrill & Ring v. Canada, and Mobil Investments Inc. and Murphy Oil
Corporation v. Canada. William Ralph Clayton, William Richard Clayton, Douglas
Clayton, Daniel Clayton and Bilcon of Delaware Inc. v. Canada, Confidentiality
Order,(May 4, 2009), para. 26, (http://www.international.gc.ca/trade-agreements-accords-
commerciaux/ assets/pdfs/ProceduralOrderNo2-May42009.pdf.).

46) CAFTA-DR art. 10.21.2, 2004 Model BIT art. 29(2).

47) duklo] Alel kel #abo] ICSIDO| AMFAS Fa, AlAZe] %3t A
4S FalA Thsetth EA4 AR B olelg g4 gt ke] tiste] Wi
oA =tk SHAIRE BARAE B BARe] AN AR, E3rA B A= T
AAD A ] AP e 54 7EAR diste] EEE W] tiF Faks
Aglel 4= gltsE AE $9ldltl. Glamis Gold, Ltd. v. United States, NAFTA/
UNCITRAL, Procedural Order No. 11 para. 15 (July 9, 2007), (http://www.state.gov/
documents/organization/88173.pdf.).

48) FARQANAN T A Am B & 5 glvh, WEe Adhe 4
Lo E Aeu A B vhE 0 23 gFed 4% & Ak Grand
River Enterprises Six Nations, Ltd. et al. v. United States, NAFTA/UNCITRAL, Mi-
nutes of the First Session of the Tribunal § I(10) (Mar. 31, 2005), ( http://www.state.gov/
documents/organization/45017.pdf.).
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U, SAFAA T #sle] FHvithE NAFTA A11E A1137%
o} H.Zx] 1137.49] 9]5}9] NAFTA RE ZA]9 AL wHyRo=w
<]

A, Qb A, Esuld B ek Bl B Solth T

A T ool s e = 5%
A~

2
e
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rO

Az sl st =il A1S wAE
NAFTAG A} A9 919438 sidelx= 71"y Bk grol
383l NAFTAS] ISDZ A ollA B4 H-7

v, v AR ek ool HE
S Shal QS ot wEAHO HT At T
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A U ¥
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od, @
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filo
=
G
)
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bl At

49) CAFTA-DR art. 10.21.1(e), 2004 Model BIT art. 29(1)(e).
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A24 FRE Aegetactel Tk NAFTA WA 9%

A Bl A AT S 879050 i GAATE SR8 -
gEel oste] 7EA RS Hggstolof gtk 20049 M= RE BITE
HoEolof st FHE FEHIAE Enka gt oo <F
A T, v A AHAE VERE golE Adsta, HEEo ok
b= GEO HgUlel MAE gl

ZE A B Wb GEO el dAHA god HEHS
Hoo| At FAAAHF7E 2G5t =S skal ATE Grand River En-

terprises Six Nations, Ltd. et al. v. United States A}zl A w]=& 217

rl

O

olo] Alg] #A 7|2 =] EA AHE /W AuE A= 7
o WHoal Tl NAFTAZ 5791913 8H*4°ﬂ dete] S 715
2 A7) Gt Aol AuE WHH F FTA WAbol =0
Ao B =R EASAt ey vEe 0 5 29 Ay
of e Al FARAGLA AVlSGA, AEHE WY BE Y
o =gl Al WY FRE Y AR AFFE A ¥

Assiria F e
NAFTAA| ¢F=r o] ool ojste] HEAH = BHowkA ¥&=d), 7
o2 " B A} H (Freedom of Information Act 5. U.S.C §552),° <3}

of HMHWEAL AUI|T AA7E mE A 7|24 diste] HY

— U

A7d E5 = v A2YAYYE, AFAE.. S B35 o= ¥
NatA] o FTHS. US.C § 552(b)(4)%). AUthE rE4) vERs If
%) ;(Confidentiality Order in the arbitration?} "7 375 (Access to
Information Act)ol] TFA] w1t}

50) Chemtura v. Canada, Confidentiality Order, 11-12,(January 21, 2008),(http://www.
international.gc.ca/trade-agreements-accordscommerciaux/assets/pdfs/Confidentialityorder.pdf.)
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M4 GARe] A el

Amicus Curiaet™ A GAAL o]l #| 3x7} +AS| A 7] <7
e AZEste AxE Tk 2wl 7S Fa gaelA
yoz SBAR, Jlg Fde dEUANAE Y& Azl
Amicus Curiaer= WAZAAE on|sli= Aoz oA A= 7
A3} 713 Fol BANATITE] 7t el oA HAEAA H
o] o7 A (Amicus Brief)E AEsts A= As|H oz ke &
AbOl A T Btk AR AN HAXRAAE 1980dH <l
HAH oA YERtaL ?ﬂZHL WTOR A A2}t BITS Aol M &
T Yehdar Aok mAZRAZ7E A" A NGO(H] B - A)) oA
= AR A wbd 8P71 A Aor o] ARE FaA Qo]
L S 7EAE A dA ] QAT A H AT Aol thsD
NAFTA:= "HIZA GARARS] Mol AlEe] el @3 449,
(the Statement of the Free Trade Commission on non disputing party par-

ticipation, 2003)% W ste] H w2 #Bois YIS Hsta ot

Ao o)A AEL WFEA] ARl sH o)A E

15
=
stofob sty W& TAlAGF g = Add HE,
4

DR
gEAel ool % AREA 5L slAstelor @k AgAe] FHol
MR GARRLY o BEAE AReta AL WEA FAIG

51) Dinah Shelton, “The Particiaption of Nongovernmental Organizations in International
Judicial Proceedings,” American Journal of International Law, Vol.88(1994), pp.611ff; S.
Schadendorf, Human Rights Arguments in Amicus Curiae Submissions : Analysis of
ICSID and NAFTA Investor-State Arbitrations, Transnational Dispute Management, Vol.
10, issue 1(2013), p.6(http://ssrn.com/abstract=2206812); Alberto Salazar, Defragmenting
International Investment Law to Protect Citizen - Consumers : The Role of Amici Curiae
and Public Interest Groups, OSGOODE HALL LAW SCHOOL, Comparative Research in
Law & Political Economy, Research Paper No. 6/2013.
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7, 2003), (http://www.international.gc.ca/trade-agreements-accords-commerciaux/assets/pdfs/Non-

9 (Aug. 26, 2005), (http://www.state.gov/documents/organization/54151.pdf.).

Forestry L.P. v. Canada.
54) Glamis Gold, Ltd. v. United States, NAFTA/UNCITRAL, Procedural Order No. 4. para.

52) Statement of the Free Trade Commission on non-disputing party participation, (October
disputing-en.pdf.).

53) Specifically, amicus curiae made submissions in UPS v. Canada and in Merrill & Ring
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Aol Hakshelof geka A4 glekss

gol Al AT £ ol Aol

g@ AR 2o 24 aTE JAe Agaelol @

thn greslnkse vEe e WBEAGARS] Felst AT
N FAGE Bl ge] Lol T, Y

3 T A
Al Al ek Fas A4 et HAZRAAS] JFoE T3] A

-

Alskal 9)Th5) Grand River Enterprises Six Nations, Ltd. et al. v.

United States AFdloll Al Z} WAl A= S=ARAR ] #A1x 3% A9 A

o Pelatel AYHRYT, FARYRE WARAA} AEG AR
WAZAA ] o 4

Fstn Aoslol ek 4T85
%

M 3 & UNCITRAL SAiAtf FfaF =t

Ale| sy REIZote] FEoLlS

NCITRAL FApAbel =73k ebgAje) Frgdat# zete] FauE

o thga g

55) Glamis Gold, Ltd. v. United States, NAFTA/UNCITRAL, Letter from President
Young regarding the Request for Extension to File Application for Leave to File a
Non-Disputing Party Submission and Associated Submission at 2 (Oct. 10, 20006),
(http://www.state.gov/documents/organization/73890.pdf); Glamis Gold, Ltd. v. United States,
NAFTA/UNCITRAL, Decision on Application and Submission by Quechan Indian
Nation para. 10 (Sept. 16, 2005),(http://www.state.gov/documents/organization/53592.pdf).

56) Glamis Gold, Ltd. v. United States, NAFTA/UNCITRAL, Award, para. 286 (June 8,
2009) (http://www.state.gov/documents/organization/125798.pdf.)

57) 1d. para. 285.

58) Grand River Enterprises Six Nations, Ltd. et al. v. United States, NAFTA/UNCITRAL,
Minutes of the First Session of the Tribunal § II(1) (Mar. 31, 2005),( http://www.state.gov/
documents/organization/45017.pdf.). Grand River Enterprises Six Nations, Ltd. et al. v.
United States, NAFTA/UNCITRAL, Letter from Phil Fontaine, National Chief of the
Assembly of First Nations, to the Tribunal (Jan. 19, 2009),( http://www.state.gov/documents/
organization/117812.pdf.).

88



Al 374 UNCITRAL FA}AFe} =7}

A 1Z -8 2 (Scope of application)

H FA Es FAA B3 xR

W

W

we}, r5 A,

o,

Sl
B A

T A AR

0]
A

o el el

4, B 7g 4

I A71=AY dAl A71E ISDE A= () =4 FA

9|

R

3l ISD

2

o

Aol w73 W]

)
fie)
ojo

N

KeN
=

W

‘H_

X

473

Bozop Aok ool 7k

ol

o

N

T
T+

# )

SluET. Ty

§ AR

L

A FANA (a)

AL

o
2

1
T

W-8s sl

oj

)

R
B
=

gy
W

YA AL (a) ISDF A

o 1

o
-

Py

o
o

iz

FFolel (b) ¥A 7 IGAAYE FHE L &&

o 2]

=]

S it

2L UNCITRAL

me R
=

il

—_—

0

-

|

il

&9



} UNCITRAL]

gl

Eu

N

o

ol

b

—_—

el
__A#!

zel
‘mo
W

)

o
J_AO

i+

B

N
el

o

| o
Sol, A3Ael oAA 5ol

=

2 o

(5) ¥ 7S UNCITRALZ A7

=
=

™
oA
WS

ga-o] Al

X

W_W
i
o

o
el

|

N

)

N

2

ﬁo

ol

i

A FAA

=]
RUN

A 2 2 FAAX /WAARL] F7l(Publication of information at the commencement

of arbitral proceedings)

X
ﬂ%o
<
)

)

=5

il MT

G- B ool

}ed oF

9]

sk,

ARE

ki3

A 3% F42] F7l(Publication of documents)

S
)
=

=
=

=
=gl

1) A7zel HE9] o]

s

3 GAAE A

L

=)
P2

AAA, A

9

5|
pul

90



A 3 UNCITRAL FA}AFe} = 713F Zof

5|
pul

Hoh,

of o] &

e 35

Mol mE 2R AR}
)
S,

al2

)
B

173
1

A5
A=

Zo) 7aE(

MR AR

ey
2

1%
zal

3

=S
o
al

N T

T}

°

7 dpe] {7 oy

T

T

A

243

I

=

A

=

It S

°

of
2) A7Z

7
NJo
o}
il
<
o

NJo

I

o

e

Tw T

A,

s of

S

A 7]

ke
T

]

=
Kl

=

7]

37

=
=

bo] WE o

°©

AGAAS B

ol 2]~

3) Al7==e) M=o o]

2
4,

ke

°©

A3
Tl ¢

J

8

o

T

<
=

=0
~
Mo
il

N
Mo

1]

=
A

= 71EF 2+

S

14 oy

o WSl NS

ok ey o] Ag-el= A7

T

)
pad

Fod o=l

°

bo o}

°©

o

IS

N

el
!

)
pul

1},

aof of

5

oL

[¢)

Al

=

=

S

Jo Q¥ YA BA 1= of

A

TR
B

W

stz

o] 22‘5}

=
=

5) WA PALA

ole], Al37te] 74

gt

-

o

sho] of

@ A 45 ong 474

o}

s
=
Yol 78 Zlelth A/CN.9/760,

H

H

&

=
=

)
((4)

=

j
T

A

=
=

dEw, A3A7E 74

), s AFAF7E A3ATE A
91

}

21
1l

b Aol 2

S

_o]_
}\}601—(35 5: 660]_): X-ﬂ

A3z A%
sofok &

Eas
o A

paras. 42-57.

3 Aaete] B

Sk
=

A4z AR AE D A E59(Submission by a third person)

59) A4



% UNCITRAL®|

T

214
1l

-

nE o T
L,
) P
R ) ,Jlﬁﬂﬁiah]%
T 5 A Lljlﬁmﬂﬂ
Nr% W o o ,%Z_ﬂou] }VE o
7 %%a%w}z%w%awo BT
— ‘Nw_]F‘moN*ﬂAIHAFEEAuWﬂOaLXOQWE Z]d_ﬂ,lvwlz? ,Ol‘q_OIUIL
R T Eowozmg%gmu%@% TﬂmrPE smre B T
Ny = ! — —_ )
=0 H_ﬂT ojy <A T < o N = R o u_u/ %O < T T o ro el
. ExTEX 70 y P ET S N oo X
i zLL]o_ mﬂl}lxz o X 0
o o X0 T R 4 O Nfo Hlo N N i L -
e i T E m e T L — o P EC o ook L o
< ﬂu.&ﬂorﬂuaﬁluomﬂ}wr = N ® oo XX ~
il oy o 1rL|o Z_/J,AIZ _65._7}% o0 o < ojn
I No T X or N X = s 92X ol o Njo = = s O
xo o, ©Of N IllX X )i} w OCZ,Iﬂ 0
o N T deﬂ_AIiZaJ‘DroEg ﬂo_MLIJI N 0 ~o
B AR or,ﬂﬂmﬂﬂwr) = = N E gy #o T =~
T E © 0 F o w%q%ﬁ)} WS w i W R & A
o E % ﬂ(%%(x A NN Hfﬂ%gﬁo T >
S = 5 X C o H D i IRy oo ® o
oTﬂoJl 57 3£o(1_.o W =& © X o e o =
%._oﬁ m@ﬂm,x%#xmg ORNC U o ¥ RO L
R A N TR~ T No ™ X2 o —_ ST WD T W _ W
1%e§_d§§ﬁ%§ =, B T ooy P R >
XA w = N T Q F T~ o) W X B 9 ~ o o B
—~ T o % i (e < = ® o T o O [ s
T T o< 2 B CERE I L X9 AN
o ~ < I - = o o N o W 0 Ko ™ Mo
ol :.L N T w Moo s o NI ﬂwm J) o 3 of H_MJ_./Q mmwﬁﬁ w WI il Ko =
= N ok = =
o MR O T g M S Moo= T %o v ol R G
ﬁa]ZFoE ﬂﬂolleﬁct ﬁor_m ﬂaﬂ%%*o.mWﬂbmﬂ_lﬁ@lﬁw(%\&_.mad;}ﬂ
< o HE%%. ~ B — T X ﬂ]%ﬂ - N T
E: il A
o o XO B & r T T — v W IS —~
~ & © avnxn;uufmxzoﬂlofso/owwﬂo» _@M%ﬂxo_a /= ﬂor]r? MR
—_ o Z.o - o % 0 ;o:; S N z_.OA ™ N ol ) EO T ‘_ﬂe & o Zﬂ_ X ﬂAr
<~ = B 3 P ) e ANION o QKo o — B To o o
o —~ o N = To B I i ~ o) o ° S o WO ofp e
R o T ﬂLHT,LmB@ﬂ]ﬁ_% :@ra._ma ﬂ%ﬁ} do Mo N
kT ﬁrﬂ@ﬂﬂ@.@xﬂ@rmﬁ}% VBB O T
gl S %k%%%émﬁ Hﬁmﬂﬂﬂﬂmwﬁﬂ%q,%ﬂ %1@% X
= T o T TR Wz 1;&@%} éﬂfcxﬁ%ﬂﬂ%%
N bW oM R e o AW o B N B ™ TN G bo Tk
2%%Hﬁﬂ$ﬂ%@ N T o X S
ol z.o T T dl wﬂc o a_M = z_.o W N mﬁ _iﬁ
. T ® 9 = Bl =
3 oV H R T Zﬂo%
= m-
7y

92

°
p8

ot

Sholol

)




6) TA/ARLE A 7 FARIE A3 AFd MFel wEste] o

Aes Asd dgAQl 713E Fofoktt 3t

A5z vEAY GAT GAFe] A HA E60)(Submission by a non-disputing
Party to the treaty)

) TARATE 48 =55t DA slell, vl A ekao] F3 9 3

£ Wolso|AY, 2 B4 AT o E

stod 12 A TAlo diste] A

2)

2L
&
ol
1
N

,_
1
ot

3)

[ o ot
o
X
v
ol
o
o
of\
2
et
oX,
dr
gy
-
it
s
do |o

£ o
xR
S
i
(i
o

)

o)
1z

4)

G L oy
£ oft
O
- -ﬂol'
% o
dr e
o
&5
ol &
>
B
-3
X
(1
oy
o
off
rb
:(u)L_',
il
AN
N

®

5) ARTE WA Aebare] AlBE AR e}

29l 7152 Fofobut g},

O ofy
2
!
ol
dr
rr
M
o
N
ot
¢
r
1)

)
1o,
)
o
=
i
i)
sl
AL

Al 6 = A 4] (Hearings)

D 283} 33 Mol ol Yt ATE A, FA AF F& T
]

FHES floto] Jqd Ao s/HH o= g oo Fr)

60) A Asgt FANA FARFYI wlRY zopAATO] 2o} A BAls)
gastel AE@ AW wolEolok sjvl, thwk AEd Awo] FA Akl 71 o
| oga RAGE FE, Te YAl I AdS FA @b AL 2o

2 gtofof grhal =93k qlth A/CN.9/765, para. 51.

93



Al 47 Fd 3ol ek UNCITRALY #4153

) Arel estel AU A e FAUA A44E wslot T 7
a7l Q= A%, FARATE ols 448 Ao} an, olel@
W5 Aed AR A FAAY AAE HoAAE o

d

3 FABYTE A ARS Batel, thFol Aol FAME FA e
Aol Bel g AFstolol Arkeld e AFoz: F
Az A Aol AFF Ve FHe TFAh,

A 7Z FEA o9 Alr(Exceptions to transparency)

o qtAol Aestar A4, A5l AFet= Aol €= 7
AR 52 BEE Wolok &= ARE, A2EFH Alexol <75t
of T &2 HEA Azl AFEHAH= ofyHT

2) 718 AH

e

S B3 Wwolol dl= AR (a) Y 7IE AE (b) 2oF

F5o] giFdd AFHAAME olY He= GH (o) HAH
=<7

«

sto] Bowo] ol F7fE o)A = o],q ¥ 5
B Egugie] Je AR w3 9 =
o St 9Jste] HEHo| T FAH AL OMQ

B} Ard) AR A/ HE Ao W7} 2 AR To

N ok rz

ruo rr H:I

b op (I
o :(ﬂl o
% Lo

o
H FARPRE B PATA G AA, 43F A2 sel, B
e vEg 2HAAFS FH 1 o\ )W AR wE REFolo ¥
Anel AT WAs eI} sel, S Aol (@) B FA,

ot

v
P4z ART B AT BA F old@ Aue] BB T3
7] $lste] S9e BA 0 7% (b) olHF BA F 5A W 4w 3
e mEdolol & Aue ARE A& Qs FA (o) A6z
Aol FAGE FE el wFA A ARHE ABSE AL AW
Sholof @tk Aus} W 4w EL usHolol & Aud] HaliA

5.0 qel Age, FAWAR 2 PATIe FIE A




UNCITRAL

ot

ISDZ Al o]

@.

A3AZ 3}

-
-

A Ak

=]
RUN

i
il

—

0

sl

o
el
BN

L

.38

&+
o

o

=

o

gl

=y

dR7Y, SANA ] &

45, ol

o A& %]
oF7] &t

=
o

Fed o

S

6) A2z WA Aezol <

5

ey

BEE

@_]_.

1
1

=
=

3)

1_‘-\—1"]
T

Bl

el A7z=7F A

o1 A

7 SN

oy ).

-
T

A A

1l
=

Ak A+

el el

S o
%O w_.o
AR
"
o
Mﬁ i
T
< B E
7o R
o)
7 Ar
g N;._m _Jﬁ
ol 7o ‘
_E_v \u|
DY
i i T
o] )
S
RS
o ‘_Qo
)y =

=]

B
&

tod, ARENE A

X o
CaN
=
ZTM;O
pLm
O IS
o B W
ﬁﬁr_]
I or N

A8Z FME A=l BF A4 6D(Repository of published information)

Al 4 & Zsefoll T ISDFAOY =t

i<
g

ki

S
T

I UNCITRAL

ISDZ Aol T

ks

3} e

KoN
=

o Favge o

To RO
JH
el
0

N

=]

| w3t

o

A HH-S UNCITRAL®] ©]&
2o

;._]L
;,]:

ICSIDS} o)=L A %)

o
Chy

o

o7& HSITFA/CN.9/765, para. 85.

3]aL 91Ttk A/CN.9/765, para. 85.

o

95



A 44 T AF] B3 UNCITRALS HA1%3F

o it
[t
)
il !
=]
ol
v
o B oy

o
e
uly
=
Hl
2,
oW d
)

F wAss 24 sidnyel s
A7 FAARSE 2 ghe) R el Y

o
fy
-
kA

o,
o
e
rlo
A 2 of L o2

41 4

=
oy
oty
ox, o o
rlo
N
o,
o\
=
N
o2
o
I
o
¢
=
9, o 2 .
ol rlr
okl o of\

o
-

=2 _O,L o OH H:‘(
32 rr ox
o

A1z HLHS (Scope of application)

(1) 2 Fok2 2 Jof AFFAAzt AAdgt T2 5 FAAe] HEE
ek ool AT FAAEE =7 IF FAfel] A 8-S

2. ‘52 = FAAE BEE gk 2ope AldAA RE FAY
e 72NN AR5 983, AATHEY, 93 FAZHITERY
4 B Aot v A xoks x3keg O S A &2 FA
b Bo Bl FoF Ao FARAe] e TS At AS AAee
FAAZE @Rk

-8 United Nations Commission on International Trade Law Forty-sixth session Vienna,
8-26 July 2013, Settlement of commercial disputes : Applicability of the UNCITRAL rules
on transparency to the settlement of disputes arising under existing investment treaties Note
by the Secretariat (A/CN.9/784); Z=oFl 7]Wkelk Fx2f-=17} 7+ S Ao ¥+ UNCITRAL
T2 S d Y FAFx ok H-83F= Al (United Nations Commission on International
Trade Law Working Group II (Arbitration and Conciliation) Fifty-ninth session Vienna,
16-20 September 2013, Settlement of commercial disputes : Application of the UNCITRAL
Rules on Transparency in Treaty-based Investor-State Arbitration to existing investment
treaties — Draft convention Note by the Secretariat (A/CN.9/WG.II/WP.179).
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A 2 Z A (Interpretation)

o doF sl Aol wAAdS aestolof shal, E Yok T4 A&
ZX3} FAFS F 2124 A (observance of good faith)y ¢ FQAS 11
& gkt

A3z TP T2 ©]& (Use of the UNCITRAL Rules on Transparency)
ook vl Ak AL BB BARARA FAF S FAAE BT
zofe] FApaeh w7k 3R] FAfol A&t WL Tt
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roval, accession)
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) ¥ @k vhgsl Al 59l mE AANES AH ok,

3) & ?3‘*—‘1 At dRE ATE FelM dudhs B AAe] 7

3
f
HU
)
ok
ro
o

(4) MM, UM, AAIEA 9 7FIM = BEAfO Al aly-skofof g}

A 7Z GG thak F 264 (Effect in territorial units)

(1) bl Ak ) FE & ol GUE Bnashe A5, 7 3
S R ok BAwE g dele 98 HEARE 483

52 b9 Ae B gotol Be wE

oo HEHA} T 1 Fo| ) F& Ay delol Aguriy

gak 4 Qloh T3k ofmsk A= tE A AES Fe A

2 +4% + Ao
%) FHE Wwopmolw o tARCl Hollolld Fof AT T} P
A ol 5= A R FoF 2 A4z FH 8 Estal vk ARt
2 HoF xQto] 7|ES Fxxok TGS AESHA sl FoF Fhojo G4
A 7H = E sl okl g fEe gAstelop gtk A/CN.9/784
paras.12-13.

64) A7x Qb2 Aokl MW, vlE, 78, AAME e AWy eke]l 1 BE o
o T T s e AN Gl A&He AS 58T, oY, Al &
e gdue] g EY 1 dHe] 3 F JdEF: A7l & 5 Uk o] 232 T
AR 28 (the federal clause)2ltal A|Ast= Zolth ¥ 2 77 AvkAlE APs=
A Bk, TYAF7E ks T3 FoAEe]l FIWHA 2oFAE S g sHA
e oelme, 236 Gue @ReE 9 /b A% 1 7 gee Yobe
A gt Blell tisiA &ata, e FHoRE Fokol 1 BE J Y fH
A&st= AS 3838 Aolth A/CN.9/784 para.l5.
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SAA, AAHIEA FE TFgA el #aliA

Q) & FefrActe aHwd § nad BE AlEA, SO, A
A5 TG BE B a4 ok A8He Aer i
Sias

(1) AFPAAE FEA A AREA BES A B Fopol BHT 4
5 2 A 1Y) &

-1 H
St FEAE FAE R e 1d W] §9 14 Al

2]
66) gerdaw ddl FAol Faste] Ak wE Ald el & 5 kS
C}. ZF3 WS UNCITRAL®] "UN= Al A AA ok <F2005d), Z¢He A

T o
e > K
o,

23t FAlol tate] e A& Faste], AEsE UNTCITRAL @b a
2 3=, Hd 1070 =9 Hlo] Hasirbal A A gtk A/CN.9/784 para. 17.
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A s Qud. 28U BITEZE FTAOA] ISDe Az o2 1

FEo] 197613 W]=%¥ UNCITRAL S A]7F+2 =2 20101d 7§ ¥ UNCIT-

RAL FAFH o2 F45e] ek wha o A9 T84t o]
sAEE Avst Gk 5, Tl REsA =19 ol Aga

7] 98l A1 = 2013 UNCITRAL Z=AF2 o] 95t ISD7} 55 o] &

/37127 UNCITRAL < A|712](UNCITRAL Arbitration
‘SATFENY AAIE Hstel TAArAE A1 N
Aol HasA =k MAe WA o= 201313 UNCITRAL 5 #7122
- gk ZQIA] AA AR A NS & AJNA ool tige] =
ol7F Atk FAGuke A58aF 3|olo| A o] EAE =9o3te] 1 Ay}

g mEstel ANT Yu A9 AYAFOR Vo Fa gk
o}

UNCITRAL S A qf&o] HF-H oz Fy4dqt3s 3E3] of e
gk ISDO] A &oll= wAZE §ls Aotk vrofF B S SHAQ
A o2 AAGsH UNCITRAL F A1 2] 2809 o] FAEH oA
T s 488 & Atk FHATAE R A1z 71E FA)
AR i FHATAES A&she Aol diste] Tl 7]
Bl A gk REH o ALy AS WEe] gt 7] w
Lol Fu8A3 A 7Ie FAFHe] =t A5 T
A2 A5 gAE] skal ke

v
[
of\
>
=
iy

A 12 (Section I. Introductory rules Scope of application)
A48 AAsto]e Eatel B2} HEE 9)ste] ok olate] A7

67) A/CN.9/741, para. 29; see also document A/CN.9/WG.II/WP.173
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68) For investor-State arbitration initiated pursuant to a treaty providing for the protection of
investments or investors, these Rules include the UNCITRAL Rules on Transparency [as
an appendix][as amended from time to time], subject to article 1 of the UNCITRAL Rules
on Transparency, A/CN.9/765, para. 79.

69) A/CN.9/765, paras. 33 and 79.

70) A/CN.9/WG.II/WP.169/Add.1, paras. 15-17.
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