ﬁ HH [o]
=l T XA
= KOREA LEGISLATION RESEARCH INSTITUTE



A ktA 201603

=
UTE

T

R A7
KOREA LEGISLATION RESEARCH INSTI

| prep—————
iz



A Study on the Standards for Enforcement
and Application of Fair Transactions in
Agency Act

AFA : AEA(FATF9Y)
Kim, Yun-Jeong

2016. 9. 30.

MNesssas] Ol |4 12]
TTTTTE Ot =L EH X 1

KOREA LEGISLATION RESEARCH INSTITUTE



Fo
12
Ho

I. HH7§ )

D7

1

0 el w7

O 2013 = kg A7 A A
AFAAZE A e =
wet gig]d Aol Aol A A X
Aerollom g 20154

0 A79) 27

O WL oW Aok & AAA e} P T2 AHL
A5, FAH AL FANA B ey ARl
@A FAHAol T AAA 1 ARFFE AA s}, ol

I.58 &
C] el i Al el ofoleh A=A

O thefsd gl Aol we, s, 7HaAF, it Eg i wiol
olo] ul WA «“A A3l Bk HETO] v E A

- dlE e a9 WA B FF LA 2919
GJ8g95s EWE FAsY] Y wsoH HozA, FA



= % o]ole] 5493 Asd ol
g SUYe Folny] olgd e, oledd Aol o
Q

M o
UZ*L ol
Lotk
=

_C_L
) S

Ath gsto] %ﬂﬂi’igﬁ, 20159 = 7&&* g el g R e
Aol wste] ofof o7t o] Fox|wA 124d 22 thE] Aol
=

- Y EHE 20161 129 239 AlgiE oAHo|m R 1 o] H7}H]

ey Aol AgFoler ¢ Bast 38
O =g dHe Fadeas ga8S A 4y A4

O tedRe FoWEe A i) T, i) AN T3}
FABY, i) EA 24, 2L iv) ARFA S} T LD AHF

EdE Fom Ui S oe
o HAAL - Ao} ekl o)

- AR 22 R gigie] FHEAAETH A s v

| 25
% anlael ) T Blshs glelmE, WA RS )

b

>,
2
=2
>
=
AU
o
o
ol
%

Y
>
>
o
o,
!
2
N
H

%0,
rir
z
=
o,
fo
=2



FHALS] Al Tl A

|

T

hbel Aepy

°©

L .

5 of

[¢}

-

]

A
>

s

- A A e AFolN BEAA}
H

ojn
oR

B
—_
fiie}

=
B

Ho

Az efol

3|
=

e

T

L.

ke

B 57
=0

T

RN

A wi= A A5 )

o BAANRI] A
- ofm

olp
=

ROl
"0

JJo

WY
olo

N

7

=3
H

919)

H
=

|4 2
A= %

&y
L
s

Hljxq
|

O

.
%39 2

3919l

3

A

N

!

el

omm AR Al

ojn
oR
L
—_
ile}

—

0

oF

3] 2014 59 129

)

_(H
of leixel A #4

=

=

s

[¢}

A Ao A 2

e
=

317k el AN A
I'ﬁ]

T

ko)
ol

T

2

-

- &A=
533 A



83

—

°
K
o
oR

+

0

O

mK

gl

—

ﬂl

=

ﬁ
N
ﬂl
il

Ma

p—

‘_lryl

B

9971

To-

Al71el ol

&

bbel shel st

5]

fbel guralsls wol

5

ol =

oh2 Qe Mol F71 9

m. 7| &%

pow, deHdH AAE A

ol
oR

+

=
10

, delgeg A

tH
o

ZFHol - ey

=

/

Aeld K<



Abstract

I . Background & Purpose

[ ] Research Background

O As the Namyang Dairy incident had become a social issue in the
beginning of 2013, and there occurred the accident that an agency
operator made an extreme decision, suicide, this brought upon a
high request for the establishment of a fair trade order in agency
transactions and led to the enactment of the Fair Transactions in

Agency Act in the late 2015.

[ ] Purpose of the Research

O The purpose of this research is to analyze the main issues
regarding on how to interpret the Fair Transactions in Agency
Act, propose the directions on how to construct the Enforcement
Decree of the Fair Transactions in Agency Act which will
stipulate the specific standards for enforcement, and suggest a
proper method for the application of the Fair Transactions in

Agency Act.

II. Major Content

[] The Importance and Legislation Process of the Fair Transactions

in Agency Act



O The Fair Transactions in Agency Act, a 4th law regarding fair
transactions was enacted, following the Fair Transactions in
Subcontracting Act, the Fair Transactions in Franchise Business
Act, the Act on Fair Transactions in Large Franchise and Retail

Business;

- The Fair Transactions in Agency Act can be called the Special Act
of the Monopoly Regulation and Fair Trade Act, since it is the
law made to regulate those who abuse various supreme status in

the relationship between ‘A and B’.

- The Fair Transactions in Agency Act has a greater significance
since it is difficult to find the Special Act regarding the fair
transactions in overseas countries other than the Fair Transactions

in Subcontracting Act of Japan.

O Four proposed legislation of Assemblyman and one proposed
petition was made for the enactment of the The Fair Transaction
in Agency Act in 2013 and due to a sudden mutual agreement of

opposing parties in the late 2015 it was enacted in December 22.

- The Fair Transactions in Agency Act will be implemented on
December 23, 2016, so a enforcement decree needs to be

established.

[ ] Main Contents of the Fair Transactions in Agency Act and

Interpretive Issues for Law Enforcement

O Main contents of the Fair Transactions in Agency Act can be

classified as i) General Provisions, ii) Fair Transactions in Agency



and Prohibited Practices, iii) Mediation of Disputes, iv) Corrective

Measures, Penalty Surcharges and Punitive Damages.
O Agency transaction - Definition of Resale and Commission sale

- As written, ‘Resale’ represents an agency buying products from a
supplier and then reselling it to the consumers. The legal nature is

Buying and Sale.

- ‘Commission Sale’ is not only limited to the transactions of
Commission Agent under the Commercial Act but also includes all
transactions through the agencies in the actual practices except

Buying and Sale.

O Types of Agencies and Legal Natures

- In the actual transactions the types of agencies are very diverse,
and the business offices of Special Agency, Commission Agent,
Commercial Agent for Signing Contracts, and Commercial Agent

for Brokerage are commonly called agencies.

- In the actual transaction practices, the supplier does not stick to
one transaction method such as franchise or agency but uses

various distribution channels to supply and sell products.

O Relationships with the Monopoly Regulation and Fair Trade Act

- Due to the legal nature of the Special Act, the Fair Transactions
in Agency Act have priority over the rule that prohibits ‘Abuse of
Trade Position” among the Unfair Trade Practices under the

Monopoly Regulation and Fair Trade Act.



- When the Fair Transactions in Agency Act apply to an unfair
agency transaction, the prohibiting provisons of ‘Unfairly Inducing
Customers of Competitors’, ‘Unfairly Trading under the Restricted
Conditions’, and ‘Restrictions on Resale Price Maintenance’ can

also apply to the transaction if it meets the conditions.

[ ] Enactment Directions for Delegation to the Enforcement Decree

of the Fair Transactions in Agency Act

O Enactment directions for the scope of exemptions

- The Fair Transactions in Agency Act and the Fair Transactions in
Subcontracting Act can both apply to the transaction of series of
services. Therefore we have to review carefully whether the
subcontract transaction should be exempted from the Fair

Transactions in Agency Act.

O Enactment directions for the type and standard of each prohibited

practice

- The Fair Transactions in Agency Act stipulates that the type and
standard of each prohibited practice is decided by presidential
decree and delegates the specific types of prohibited acts to the

Enforcement Decree of the Fair Transactions in Agency Act.

- The Fair Trade Commission can provide the Enforcement Decree
of the Fair Transactions in the Agency Act with reference to "The
Notice Designating the Detailed Types of Abuse of Trade Position
in Continuous Resale; that was specially established on May 12,

2014 to regulate the transactions of agencies.



O Enactment directions for the imposing standard for the penalty

surcharge and the fine for negligence

- When constructing the Enforcement Decree and the Notice of the
Fair Transactions in Agency Act relating to the penalty surcharge,
we must consider that the legal nature of the Fair Transactions in
Agency Act is a Special Act and establish a system where a more
heavier penalty than the Monopoly Regulation and Fair Trade Act

can be calculated.

- When the suppliers who have a lot of agencies repeat the same
type of violation over and over around the same time, we have to
study whether one fine to the whole violations should be imposed

or each fine to each violation should be imposed to them.

IlI. Expect Effect

[ ] The following study can be used as the standard in interpreting
the enforcement of the Fair Transactions in Agency Act and as
a reference material for the enactment of the enforcement

decree of the Fair Transactions in Agency Act

® Key words : Fair Transactions in Agency Act, Enforcement
Decree of Fair Transactions in Agency Act, A
and B Relationship, Fair Transaction, Special
Act, Abuse of Trade Position, Superior Status,

Resale, Commission Sale, Prohibited practice
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