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Abstract

I . Background and Purpose

[] Background to This Study

O Conflicts of interest involving public officials may occur in various

situations, and different methods can be adopted to prevent it.

O The Code of Conduct for Public Officials stipulates the acts that
are prohibited to ensure the fair performance of public duties, and
the Public Service Ethics Act enumerates property registration,
disposal or blind trust of stocks, etc. as a solution to conflicts of

interest involving property.

O Despite the diverse systems for the prevention of conflicts of interest
set forth in the current laws, it 1s in fact extremely difficult to
resolve the problem. As such, this paper proposes a system of

recusal as a more practical and specific method of resolving it.

[ ] Purpose and Scope of This Study

O The purpose of this study is to propose a means of improving the
related laws by analyzing the recusal of public officials stipulated
in the current laws and systems more systematically as a method

of preventing conflicts of interest.



O Though there are many laws that contain clauses related to the
recusal of public officials, this study will mainly discuss how to
improve the recusal system in order to prevent conflicts of interest

as stipulated in the Public Service Ethics Act.

II. Main Contents

[ ] Current Laws Related to Recusal

O The Code of Conduct for Public Olfficials is a presidential decree
which sets forth the criteria for the behavior of public officials

according to the Act on the Prevention of Corruption.

- Applicable to public officials and the executives and employees of
public service-related organizations, the code defines the range of
relationship in monetary interest (i.e. to have a direct relationship
with oneself or one’s lineal ascendants and descendants, one’s
spouse, and the lineal ascendants and descendants of one’s spouse)
as well as the range of relationship of interest for people related
to one duties (relatives of first cousin status or closer, the

organization one is working for or its agents).

- If a case appears to fall under any of the above categories, the
public official concerned may consult with his or her immediate
superior or the person responsible for supervising the code of
conduct for the temporary reassignment of duties. If it is difficult

to do so, the matter can be reported to the chief of the



O

organization so that the duty can be avoided by a relocation of

the employee(s) concerned.

The Public Service Ethics Act stipulates the registration and public
disclosure of property, blind trust of stocks, and restrictions on
employment and activities after retirement to avoid conflicts of

interest involving property.

Public officials subject to public disclosure of property are
prohibited from involvement in or performance of a duty which
may affect the management or property right of the company that

issued the stocks to be disposed or entrusted.

Necessary measures such as deciding on a substitute should be
taken for recusal, and it is possible to ask the chief of the
affiliated organization to be transferred to another position

unrelated to the duty in question.

O Improper Solicitation and Graft Act

The Improper Solicitation and Graft Act prohibits public officials,
etc. from making illegal requests or exchanging interests including
money and valuables in order to guarantee the fair performance of

duties.

According to the law, if it is possible for the chief of an affiliated
organization of a public official, etc. to take such measures as
temporary suspension of participation in a duty, assignment of a
substitute for a duty, or transfer to another department if it is

considered that the person concerned cannot perform a duty fairly



due to the improper solicitation, acceptance of prohibited money or

valuables, promise, expression of will, etc.

O Civil Procedure Act

- The Civil Procedure Act stipulates such means as disqualification,
evasion and recusal in order that a judge, etc. will not take charge

of a case when it is difficult to conduct a trial fairly.

- “Disqualification” means that a judge, etc. will be prohibited from
participating in a case related to private interest. A judge can also
be exempted from trial duties by “evasion,” which can be requested
by the person concerned in cases where it is difficult to expect a
fair trial by the judge, etc., or by “recusal” with the approval of
the supervising court when there is a reason for disqualification or

evasion.

[ ] Overseas Systems and Legislations Related to Recusal

O In the U.S., disqualification or recusal has been used as a method
of avoiding conflicts of interest, thus recognizing that the
government’s function cannot be fulfilled properly in a situation
where there is a conflict of interest, despite the declaration of

faithful performance of duties by public officials.

- The related rules include 18 U.S.C. § 208 and the regulations of
the Ethics Office which require personal and substantial
participation with issues which may influence the property interest
of public officials, their family, etc. Here, “personal and
substantial participation” is interpreted to include the supervision

right of the head of the department.



O “Conflict of Interest” in the Conflict of Interest Act of Canada is
defined as promoting one’s own interest or that of one’s relatives,
friends or other persons in cases where public officials use their

authority or perform duties.

- The Conflict of Interest Act presents recusal, registration and public
disclosure of property, public reporting (including matters of recusal),

blind trust, etc. as potential solutions to conflicts of interest.

- The scope of family and relatives is set by the law. Private
interest does not include attempts to influence public officials as
a member of a group. Public officials who fall under a situation

involving the obligation of recusal have to report it.

[ ] Suggestions for Improvement of the Recusal System

O In the event of a conflict of interest, it becomes extremely difficult
to perform one’s duty fairly and faithfully. In order to avoid such a
situation, recusal is recognized for the satisfaction of the preposition
of the fulfillment of fair government function, and may not be
treated as being the same as the duty of faithful performance of

duty.

O In relation to recusal, each law stipulates ‘“disqualification” which
excludes a person from a particular duty if it falls under a certain
situation defined by the law, and “evasion” which exempts the
person from a duty by the application of the government official

concerned.



- The Public Service Ethics Act prohibits the involvement of the
position with the stocks to be disposed or entrusted, and stipulates
the assignment of a substitute for the public official concerned or
a request for transfer to another position unrelated to the duty in
question. In addition to the request for a change of position, it
will be necessary to set up measures for the active request of the

official concerned for recusal and the following steps.

O As regards the types of recusal, they include assignment of joint
performers of a duty, temporary suspension of participation in the
performance of a duty, assignment of a substitute, change of
division of works, transfer, etc. According to the period or scope
of recusal, the decision of one’s superior is usually enough,
though sometimes it will be necessary for the chief of the

affiliated organization to make a decision.

- The Public Service Ethics Act only stipulates measures for the
assignment of a substitute and the request for transfer to another
position unrelated to the duty in question. It will be necessary to
make it possible to use various means of recusal by stages

according to the degree of conflict of interest.

O Regarding the blind trust of stocks in the Public Service Ethics
Act, it will be appropriate to prohibit involvement in a duty by
applying measures that are stricter than simply changing the
division of work if the company which issued the stocks is related
to the duty, while it will be enough to use a lower level of
measure if the company concerned is a member of a group and is

influenced indirectly.



- Furthermore, if a conflict of interest occurs at the time of property
registration, it will be possible to introduce a system related to the

report of the public official and the recusal procedures.

- Regarding the retirement of public officials, too, the rigidity of the
current restriction on employment, which determines the possibility
of employment simply by the applicability of closeness of duty,
can be complemented if procedures for disqualification and evasion
are prepared and employment is recognized on the condition of

non-involvement.

O In the long term, it will be better to unify the current regulations
on conflicts of interest in the Code of Conduct for Public Officials
and the Public Service Ethics Act, which set forth the conflicts of
interest in property and work and stipulate the establishment of an
independent organization with the capacity for professional
judgment in consulting and proposing standards for avoidance of

conflicts of interest.

Ill. Expected Effects

[] Policy Effects

O Systemization of recusal as a method of avoiding conflicts of

interest;

- Basic information for recourse to recusal can be provided by
systematically analyzing the requirements and types of methods of

recusal existing in various laws.



O Usage in policies for avoiding conflicts of interest among public

officials involving property or work

- The recusal system could be used in various ways to avoid
conflicts of interest according to the patterns of conflict of interest
in various types of relationships with property and work involving

public officials.

» Key Words : conflict of interest, recusal, disqualification, public

ethics
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35) H. Rpt. No. 748, 87th Cong., Ist Sess. at 3 (1961). House Judiciary Committee
report on the comprehensive amendments and revisions to the conflict of interest laws
in 1962. Jack Maskell, “Financial Assets and Conflict of Interest Regulation in the
Executive Branch,” Congressional Research Service, (January 17, 2014), p.1o]A A<l
£ (9]3}, Jack Maskell, (January 17, 2014)2 <FA]).

36) H. Rpt. No. 748, pp. 4-6; United States v. Mississippi Valley Generating Co., 364
U.S. 520, 549 (1960); Association of the Bar of the City of New York, CONFLICT OF
INTEREST AND FEDERAL SERVICE, at 3-4 (1960). Jack Maskell, (January 17,
2014), p.1of A A&
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38) Manning, Federal Conflict of Interest Law, pp. 2-3 (1964); Association of the Bar of
the City of New York, Conflict of Interest and Federal Service, p.3(1960); House
Committee on Ethics, House Ethics Manual, 110th Cong., 2d Sess. p.187 (20006);
Regulations of the Office of Government Ethics, 5 C.F.R. part 2635. 1d., p.2 A 2l-&.
AE = vlaHP ARH § 2059 Zo] AA o] e HAS e I &
g AL ofyy “olsfFE 2ol Ed= ¥ Ev ¥M®ol Atk ols FFYU
HAS T4 geAEtE d7IES AdE A dAE AT dEdoly HEAL
24 &E3l= AS F%tt. Jack Maskell, (January 17, 2014), p.2, Z+3 6.

39) “Impartiality in Performing Official Duties,” 5 C.F.R. part 2635, subpart E, mnr
2635.501 et seq. Jack Maskell, (January 17, 2014), p.2 A Q-&.

40) Marshall v. Jerrico, 446 U.S. 238, 248 (1980). Jack Maskell, (January 17, 2014), p.3
A&
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41) 18 U.S.C. § 202(c). Jack Maskell, (January 17, 2014), p.p.3,7 &= HIFL =74
W RERY 22 ASE 3FEAAE A8HA o dustd o= MY 8
AE L= 715L ZAgFdeoz AT 4 7] wyEo|t}. letter to Senate Committee on
Rules and Administration, from Dept. of Justice, Acting Attorney General Laurence H.
Silberman, September 20, 1974, Jack Maskell, (January 17, 2014), p.3, Z}5 17.

42) “EA 2 A X382 (special Government employee)”2 H 4o B ol A Qlo] Hole
36599 717 Bt 1309& ZFeA gl vl AwgRel W, B, 0F o
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43) U.S. Environmental Protection Agency Guidance on Ethics and Conflicts of Interest
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45) 18 U.S.C..§ 208(b)(2). Jack Maskell, (January 17, 2014), p.4 A 2U&
46) 5 C.FR. § 2640.202. Jack Maskell, (January 17, 2014), p.4 A&

47) 5 CF.R. § 2640.201 (mutual funds); § 2640.202 (securities in companies). Jack
Maskell, (January 17, 2014), p.7 A <1&.
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TATE dHlEE YuloA Y HAAN AL 81dcz ok st United
States v. Gorman, 807 F.2d 1299, 1303 (6th Cir. 1988), 5 C.F.R. § 2635.402(b)(1)(ii).
Jack Maskell, (January 17, 2014), p.4 AjQl&.

49) 5 C.F.R. § 2635.402(a). Jack Maskell, (January 17, 2014), p.4 Aj2l-&.

50) 5 C.F.R. § 2635.402(b)(1)(i). Jack Maskell, (January 17, 2014), p.4 A Q1&.

51) CACI, Inc.-Federal v. United States, 719 F.2d 1567,1578 (Fed. Cir. 1983); Center
for Auto Safety v. F.T.C., 586 F. Supp. 1245, 1246 (D.D.C. 1984). Jack Maskell,
(January 17, 2014), p.5 Aj2l&.

52) Jack Maskell, (January 17, 2014), p.5.
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53) AL oE Y SEYIZe] HYY RS e 1 HYsHe AL
kotra 2 7FEE (U=, & FHH), 059 =FHIA L, kotra(Hh T S F A F-
FAP), (2013. 9. 30.) http://www.kotra.or.kr/.

s4) A9l ¥ ¥ AHARE WA WES FHSD oy Tof uet 4geie 2
HE AYst= Ak kotra Z7HFE (W=, & F93), ‘=9 =FHIYAE”
kotra(t) 3+ - & =X} R ZFA}), (2013. 9. 30.) http://www kotra.or.kr/.

55) OGE Memorandum 99 x 6, to Designated Agency Ethics Officials, April 14, 1999.
Jack Maskell, (January 17, 2014), p.5°]A] A|2l&.

56) U.S. EPA Guidance, (1984), p.2.

57) 1d.
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58) 5 C.F.R. § 2635.402(b)(4). Jack Maskell, (January 17, 2014), p.5 R <2U-&.

59) Note discussion in Perkins, The New Federal Conflict of Interest Laws, 76 HARVARD
LAW REVIEW, 1113, 1128 (1963), Jack Maskell, (January 17, 2014), p.5 A 21-&.

60) Department of Justice, Office of Legal Counsel [OLC], Memorandum Opinion for the
General Counsel Office of Government Ethics, January 11, 2006, Jack Maskell,
(January 17, 2014), p.4 A 21-&.

61) 18 U.S.C. §208(b)(1). Jack Maskell, (January 17, 2014), p.4.

62) = E9, v IAAHARIAHY AL, AW (FARZ)H LT H(the Designated
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63) 18 U.S.C. §208(b)(1).

64) U.S. EPA Guidance, (1984), p.5. AAA4<] o]elo] 10,0008 o]io]AY, F7}o
gglol mmgelel By QL Aol mgFd FALY Ao A¥HY 11
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65) 1d..

66) 40 C.F.R. § 3.301(b). Id. U.S. EPA Guidance, (1984), p.5.
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67) 18 U.S.C. § 208(b)(3).
68) 5 C.F.R. § 2635.402(c)(1). Jack Maskell, (January 17, 2014), p.6.
69) 5 C.F.R. § 2635.402(c)(2). Jack Maskell, (January 17, 2014), p.6.
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Office of the Commissaria m- |

Conflict of Interest and conflits d'intéréts et

Ethics Commissioner a I‘é‘tl‘l_ii_ ﬁ !

Francais Home Contact Us Search
Home > Public Registry > Declarations | lw]a]e]+]

Public Registry Hofe Public Declaration of Recusal
As required under the Conflict of Interest Act

All Results on the Public Registry

Statutory requirement(s):
25. (1) If a reporiing public office holder has recused himzelf or herself to avoid a
conflict of interest, the reporting public officeholder shall, within 60 days after the day on

All Results Published under the

Act which the recusal took place, make a public declaration of the recusal that provides
sufficient detail to identify the confiict of interest that was avoided.
All Results Published under the 51, (1) The Commissioner shall maintain a registry consisting of the following documents
Code for examination by the public:
() public declarations made under section 25;
All Gifts {Act and Code) Additional relevant documents: Informaticn Notice: Recusal Obligations of Members of

Administrative Tribunsls

Sponsored Travel {Code)

A SFHBMROE W

Back to search results

Date
2016/09/20

On July 4, 2016, in the exercise of my official duties, I recused myself from
participating in a discussion/meeting involving Ecofuel in order to aveid the
opportunity to improperly further Ecofuel's interests by providing preferential
treatment to Ecofuel because of my friendship with Ms. OQ|SEZHAIE O] (O)
Director of Operations at Ecofuel.

(A=

e SFE SAA OIF (B)

2014/09/18

Declarations submitted prior to April 25, 2015 are in the preferred language of
the reporting public office holder or Member of the House of Commons.

During the second week of July 2014, I recused myself from an employment
insurance appeal case before I could be provided an opportunity to further the
private interest of a relative.

The identity of the individual in gquestion cannot be made public as a result of
subparagraph 51 (2} (b) ( vi) of the Conflict of Interest Act.

75) http://ciec-ccie.parl.gc.ca/EN/PublicRegistries/Pages/Declaration.aspx?DeclarationID=b76a
cbb0-947¢-e611-aefe-000e1¢07760.(2016.11.7. % ).
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Association of the Bar of the City of New York, CONFLICT OF
INTEREST AND FEDERAL SERVICE, (1960).

Dept. of Justice, letter to Senate Committee on Rules and Administration,
from Dept. of Justice, Acting Attorney General Laurence H.

Silberman, (September 20, 1974).

Department of Justice, Office of Legal Counsel [OLC], Memorandum
Opinion for the General Counsel Office of Government Ethics,

(January 11, 2006).

House Committee on Ethics, House Ethics Manual, 110th Cong., 2d
Sess. at 187 (2006).

House Judiciary Committee report on the comprehensive amendments

and revisions to the conflict of interest laws in 1962.
H. Rpt. No. 748, 87th Cong., 1st Sess. (1961).

Jack Maskell, “Financial Assets and Conflict of Interest Regulation in
the Executive Branch,” Congressional Research Service, (January

17, 2014).
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Manning, FEDERAL CONFLICT OF INTEREST LAW, (1964).

Office of Government Ethics, OGE Memorandum 99 x 6, to Designated
Agency Ethics Officials, April 14, 1999.

Perkins, The New Federal Conflict of Interest Laws, 76 HARVARD
LAW REVIEW, 1113, 1128 (1963).

U.S. Environmental Protection Agency Guidance on Ehtics and

Conflicts of Interest (1984).

sz, Ry WEAY,, fEYY A275185.
sz, rEAAgY,, WE A137963.
¥, WE 4136183,
., WS 41410335
AEEY YE4Y,, PELT A25125.

AT, RN U FES 449 FAO| VI WE, WE AIR27BE.

=, "AARESEE FFEATEE. FTAALI AL H

A, CAYABLE TR VL, DUABLTH AT,

u] =+, Regulations of the Office of Government Ethics (5 C.F.R. part
2635).
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u] =+, the Code of Federal Regulations (40 C.F.R. § 3.301(b)).
u] =+, the Code of Federal Regulations (5 C.F.R. § 2635.402).
u] =+, the Code of Federal Regulations (5 C.F.R. § 2635.501).
u] =+, the Code of Federal Regulations (5 C.F.R. § 2640.201).
u] =, the Code of Federal Regulations (5 C.F.R. § 2640.202).
)=, U.S. Code (18 U.S.C. 208)

)=+, U.S. Code (18 U.S.C. 202)

u]=-, U.S. Environmental Protection Agency Guidance on Ethics and

Conflicts of Interest (1984).

ul=+, 5 C.F.R. § 2635, Title 5, Chapter LIV, Part 6401, Supplemental
Standards of Ethical Conduct for Employees of the Environmental

Protection Agency.

7l tt, Conflict of interest Act, 12.12.2006

[ EtE S5 ]
SH, g 1992.12.30. & 92017832 A,
SH, g9l 2005.4.29. A3 2004th47901 2.
FHL, BAR U 2013.4.18.4 1 201273590092

)=+, CACI, Inc.-Federal v. United States, 719 F.2d 1567,1578 (Fed.
Cir. 1983).
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u]=;, Center for Auto Safety v. F.T.C., 586 F. Supp. 1245, 1246
(D.D.C. 1984).

u] =, Marshall v. Jerrico, 446 U.S. 238, 248 (1980).

u]=, United States v. Mississippi Valley Generating Co., 364 U.S.
520, 549 (1960).

u|=F, the United States Court of Appeals in United States v. Gorman,
807 F.2d 1299, 1303 (6th Cir. 1988).
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blicRegistries/Pages/Declaration.aspx?Declaration]D=b76acbb0-947¢
-e611-aefe-000e1e077610, (2016.11.7.%5).
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A3 & o], http://www.acrc.go.kr/, (2016.10.15 ).

Office of the Conflict of Interest and Ethics Commissioner, “Conflict of
Interest Screens and other Compliance Measures,”
http://ciec-ccie.parl.gc.ca/Documents/English/Public%200ftice%20Hol
ders/Conflict%200f%20Interest%20Act/Backgrounder?%20-%20Col%?2
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