
���

*

- -1)

�

. 

. 

    1. 

    2. 

. 

    1. 

    2. 

    3. 

. 

    1. 

    2. 

    3. 

    4. 

    5. 

. 

    1. 

    2. 

    3. 

. 

  * .

 ** 1 , 

*** , 

: 2017. 4. 29. / : 2017. 5. 28. / : 2017. 5. 31.



���

. 

‘ ’

.1) ‘ ’2)

1) 2009. 5. 21. 2009 17417 : 

“(1) 

( ‘

’ ) ( ‘ ’ )

, 

. 

. , 

, 

, 

. , 

. (2) 

( ‘ ’ )

. , 

. , 

, 

. (3) , 



���

. , 

, 

. 

, 

. 

, 

. 

, 

� , 

.3) 

.4) 

, 

�������	�
���
�������������� �����
�
������� ��!"�#$�%&'�()�*�����	�� �+�,-.���

�/0
� 1$�234�5�678'���$9���:7;��<�����=	��>
��?'@ABC�()�*
�����0D�E��� B5�F���=	�GH$	���
()�*���$��4���
�
���&7����=�5�67�	�� �3I, 5�
�>JK$�23L� ��M �NO�PQ$����R�4�GH��STBU ��
��>VW�X4��Y
��Z$� [\	@�]2$���]	�^_
��#-.��`
L�aQ>�#
�b���c�	�� �deN�� 5�R��E�

2) 2004. 6. 24. 2002 995 

3) � , "

", � �� 10-30, , 2010. 27 .

4) , “ ”, - 

-, , 2004. 8, 29-30 ; , “

2009. 5. 21. 2009 17417 -”, � �� 10

1 , , 2009, 285-286 .



���

, 

. 2016 2 3 �

�

( ‘ ’ ) 2017 8 4

.5) 

, 

'

' .

, 

.

. 6) 

‘ ’, ‘

’ , ‘

’ . ‘ ’, ‘ ’, ‘ ’

. (Euthanasia)

‘ (easy death), , 

, ’ .7) 

(death with dignity)

5) � 8 4 , 

2018 2 4 .

6) ‘ ’ ‘ ’

.

7) , “ ”, � �� 11 , , 2003, 386 ; 

, “ ”, � �� 20 2 , 2008, 

168-169 .



���

, 

.8) ‘ ’ , 

(Quality of life)

,9) ‘

’

. 

.10) , , 

.11) 

, 2009 17417 

‘ ’ , ·

. , 

.

10 . 

. 

. 

37

2

,12) 

 8) , “ ”, � �� , 2000, 165 .

 9) , “ ”, � �� 9 2 , , 

2008. 12, 55 .

10) , “ ”, � �� 28 , 2005, 421 .

11) , , 420 ; , “ , 

”, � �� 9 2 , , 2008. 12, 14 .



��	

.13) 

(Prolongation of dying process)14)

, 

.15) 

.16)

·

12) , “ , ”, �

�, , 2006, 682-683 , , “

”, � �� 44 , 2005, 155-156 .

13) 

, 

.( , , 683 )

14) , , 4 11 , 26

15) , “ ’ ”, � , �, 2001. 

6, 22 .

16) 2009. 11. 26. 2008 385 

fPgb�	� ��:7;��<��]�()�*�����5��(hi�jk��
l �	�_R	�m);�noB	�fP,���pqr��sL��-.�Ptu�
tv

�_R��STB�wx yI �S��6z
�{|$��4�}t,�_R~@C�(:
8	���4�_R �.���4��>,�3
����4��� � �Bq� $��4�
�P���>,��
��`�85�����u7��c����%.���>������`��
67�]� ��&����� � ()�*���$���]���
���:7;��6
7�E@v PR�r��s�]q	���
��P
�	���5�b��E� fPg
b�
���$��[U ()
*���$��4���:7��m);�no
�fP,��
�r���4�	����^R�5�=� �i��fPgb�	��PQu	��I�m);�
no
�4Z.q�6z
�|����7�5�=@	��5 ()
*��$��4���:
7 �m);�no
�fP,���$C�W��5�7��8	�GH����5�=� f
Pgb�	� �!
�m)���(,6�J�$���	����6z
�|�u���$�2
34� 5��]�jk$���4�J�$q�6z-.q
�|�u�����@ ��a�
]�()
*���#
�:7��4�GH�����fPJ���:7;
�¡¢-.�n�
L�	�� �



���

, , 

, 

.17) 

18)

, 

. (World Health 

Organization, WHO) ·

, 

, 

, 

, 

.19) 

. 

1997 ‘

17) , “ ”, � �� 10 4 , 2012. 

12, 40 . 

18) (palliatiion) , 

, 

, 

, , 

, 

, 

.; � , “ : 

”, � �� 15 3 , 2012, 142 .

19) Sternsward, Foley KM, Ferris FD. “The public health strategy for palliative care”, J Pain 

Symtom Manage 2007. p.493



���

, 

. 

' ' ‘ ’

2008. 12. 9. 

‘ · ’ 2009. 2. 5. 

‘ ’ 18

. 

. 

2015. 4. 30. ‘ ·

’, 2015. 6. 9. ‘ ’, 

2015. 7. 7. ‘ ·

’ . 

2016. 2. 3. 14013 , 2017. 

8. 4. . ·

( 1 ), · . 

, , 

. 

, 

.20)

20) � � , “ ‘ ’( ) ”, 

� �� 16-AB-01, 2016. 11 .



��


(

, POLST; Physician Order for 

21) 2013 7 31 , 

, 

. , 

, , 

, ( ) , 

1

2 , 

, , , 

, , 

-

, 

.22)

< 1> 

21) 

, 2011. 7. 3

2012. 11. 2

. 2013. 1. 15. 5. 14. 5

.; , “

- 

,” � �� 11 3 , , 2013, 8

22) 2013. 5. 20. 



���

Life-Sustaining Treatment)

(

, AD; Advance Directives)+ (

) 

+ 2 (

) 

2 + 2 (

) 

+ 2 (

) 

+ 2 (

) 

( ) 

. 

, 

. 

, , 

.

, , , 

( 2 4, 5 ). ‘

’ , , 



���

( 2 1

), 16

1 ( 2

2 ). 

‘ ’( 2 8

) 19

‘ ’( 2 9

) .

( 9 ), 

( 10 1, 2 ), 

2 , 

, 4

( 12 ).

( 16 ), (

17 ) ( 18 )

, ( 19

), ( 20 ). 

( 10 5 , 12 6 ). 

‘

’ . , 

, 



�
�

, , ·

· , ·

, (

10 3 ), 

, 3

, , , 

, , , 

( 10 4 ) , 

, 

, , 

· · , 

· , 

( 12 2 ), 

, , , 

( 12 3 ) .

, , 

( 2

4, 5 ). ‘ ( )’ , , 

, , 

1

( 2 3 ).

( 23 )



�
�

( 24 ) , 

( 25, 26 ) .

( 27 ), 

( 28 1 ), 

, , , , 

( 28 2 ). 

( 28 3 ). 

, 

.

. 

. 2001 � �

. 

1960 , 1990

. 1970 (1976)

20

(Patient Self-Determination Act 1993) � . 

, 



�
�

.23) 

� (Bundesgesetz über 

Patiententverfügungen)�

. 

.

(Intensivtherapie) , , , , 

, 

. 

. (Intensivmedizin)

. 

. (Intensivbehandlung)

. 

, 

. 

23) 2 , , 43 .

24) Carina Rindler, “Abschlussarbeit zum Them 

'Therapiebegrenzung- Therapieabbruch auf der Intensivstation'”, 10. 09, 2009. S. 5~6 

(http://www.kabeg.at/fileadmin) Positionspapier der Sektion Ethik der DIVI, 

Therapiezieländerung und Therapiebegrezung in der Intensivmedizin 

(http://www.divi.de/images/Dokumenten/Empfehlungen) .



�
�

. 

. 

(Wohl)

. , 

.

(Therapiebegrenzung) . 

‘ (passive Sterbehilfe)’ . 

. 

. 

, . , 

. 

, 

. 

. � (Richtlinien der Bundesärztkammer 

für Sterbehilhe)� “

.” . 

( )

, 



�
	

, (Therapieabbruch)

. 

.25) 

. 

, . , 

, 

, , 

(Aromapflege)

. 

, 

.

6

, 

.

25) (Palliativbehandlung)

. 

.

26) Deutsches Referentzentrim für Ethik in den 

Biowissenschaften (http://www.drze.de/im-blickpunkt/Sterbehilfe) .



�
�

Landgericht( ) Kampten

, 

, 

. 1990. 9. 

(73 , ) 2 , 1992

, 

, , 

(Vormundschaftsgericht)

. 

“

. 

. 

. 

, , , 

. 

. 

, 3 .”

Kampten . 

.28) 

27) BGH 1 StR 357/94 - Urteil vom 13. September 1994 (LG Kempten) ; BGHSt 40, 257,

28) , “ ”, � �� 19 1 , 2007, 231 .



�
�

. 

, 

. 

(Hilfe beim Sterben) 

, 

. 

(Hilfe zum Sterben) 

. 

. 

1904

.29) 

, 

. 

. 

.

1995 4 Landgericht Kiel

. 

( )

. 

. 

, Kiel

29) , , 231

30) BGH 3 StR 79/96 - Urteil vom 15. November 1996 (LG Kiel) ; BGHSt 42, 301



�



.31) 

1996 11 15 ( )

. ‘Dolatin’ 

. 

, 

. 

. 

‘ ’ . 

. , 

. Kemptener 

. 

. 

31) , 

. 

(Mord)

. 

, 

(Totschlag) .

32) Beschluss des XII. Zivilsenats vom 17.3.2003 -XII ZB 2/03-



�
�

. 

Oberlandesgericht( ) Schleswig-Holstein

, 2003 Frankfurt Karlsruhe

. 

. 

. 

. 

. 

, 

, 

.

Oberladesgericht München Landgericht Traunstein

2005

. 

, 

. 

, 

. München

33) Beschluss des XII. Zivilsenats vom 8.6.2005 -XII ZR 177/03-



�
�

Traunstein

, 

. 2005 8

, 

. “

. 

.” . 

. 

, . 

“ ” . 

. 

(Betreuungsgericht)34) . 

.

2009. 4. 30. Landgericht Fulda 5

34) Vormundschaftsgericht Betreuungsgericht .

35) Urteil des 2. Strafsenats vom 25.6.2010 -2 StR 454/09- (Pressemitteilung Nr. 99/10 vom 

6.5.2010, Pressemitteilung Nr. 129/10 vom 25.6.2010, Pressemitteilung Nr. 27/10 vom 

5.2.2010)



���

. 

, 

, 

. 2010. 6. 25. 

, , 

, 

, , . 

, 

‘ ’

, 

. 

2009 2014

. 

. Landgericht Chemnitz

. 

. 2014. 9. 17. 

. 

36) Beschluss des XII. Zivilsenats vom 17.9.2014 -XII ZB 202/13- (Pressemitteilung Nr. 

144/14 vom 16.10.2014)



���

Chemnitz

, 

. 

.

1990 1896 ·

. 1901

. 

1904 “

”

, 

. 

( 1 ). 

. 

( 2 ). 

( 3 ). 



���

( 4 ). 

“ ” “ ” 

. 

, 

, 

( 4 , 

5 ). , �

(Kranken- und Kuranstaltengesetz)�

, 

. 

( 6 ). 5 . 

5 , 

. , 

5

( 7 ). 

. 

, 

, 

, 

, 

.37) 

37) Rindler, a.a.O., S. 18 



���

/

/ .

. 

. , 

.

. 

. 

. 

. 

. 

, 

. 

. 

. 

. , 



��	

, 

.

(Betreuung)

. 

. 

. 

38), 

.

, 

. 

, 

�

� � , 

. 

. 

38) Kriterien der Entscheidungsfindung, Deutsches Ärzteblatt, Heft 35-36,(03. 09. 2012)



���

. , 

1904

.39)  

. 

2 8 ‘ ’

. ‘

’ 9 . 

‘ ’ ‘ ’ . 

, 

‘ ’ . 

‘ (living will)’ ,40) 

‘ ’ ‘

’ . 

·

.41) 

39) 1 , , 43 .

40) , “ ”, �

�� 11 3 , , 2013, 33

41) “ ‘ ’”, 2017. 5. 29.



���

·

. , 

, , 

. , , 

.

, �

‘ ’

, 

·

, 

.42) ‘

’ , 

, 

.43)

, 

�

. 

, 

. 

42) 2015. 10. 21 , "

", "

"

.  

43) 2 , , 34 . 



��


. 

, �

. 

.

. 

18 “

. , 

1

. 

( )

1 , (

44) ) 

1 ” , 

. ‘

’

.45) 

. 

44) 2017. 3. 23. 10 1 , 

, .

45) , “ ‘ ’ ”, � �� 28 1 , 

2016, 23 .



���

. 

, 

. 

, 

. 

.46) 

.47) 

, 

. , 

. 

. 

. 

, 

, 

46) 15

, 

25,000 , 

50,000 .

47) , , 26 .



���

. , 

‘ ’ . 

2011. 3. 7. ·

2013. 7. 1. . 

, , 

. 

.48)49) 

.50) 

947 2 1 ‘

’ , 2

‘

’ 

, 3 ‘

’ , 4 ‘ 3

48) · , 9 , , 2014, 112-113 .

49) 

.; , “

”, 112 , 2009, 218 .  

50) , “ ”, , 2 1 , 

, 2007, 20-21 .



���

’ . 

, 

51)

.52) 

18

, 

. 

, 

. 974 2 4

‘

’

.53)54) 

51) 

.; , “ ”, 

35 , , 2011. 2, 74 , , “

”, 25 2 , , 2011, 

179-180 .

52) , 

, “ ”, 

56 , , 2011, 306 .

53) , “ - 947 2 ”, 13

1 , , 2012. 6, 143-145 , , “

- -”, 10 2 , 

, 2009. 12, 242-244 , , “

”, 2009 , 



���

. 

18

. 922

2

, 

, , , 

, 

.

. 

‘ ’

, 2016 2 3 �

�

, 2017 8 4 . 

, 

2009. 11, 58 .

54) 

, 

, 

.; , , 75 ; 

, “ ”, 

17 2 , , 2009. 12, 7-8 ; , “

”, 39 , , 

2010. 12, 369



���

. , 

, 

. ·

, 

.55) 2017. 3. 23. 

, 

, 8

32

1

1

, 

, 

, 

. 

.56) 

.

55) “ · , ”, 2017. 4. 25. ; 

“ ”, 2017. 4. 26.

56) 

.



���

, “ ”, 

13 2 , 2010.

, “ ”, 

12 1 , 2014. 3.

, “ ”, � �� 44 , 2005.

, “ ”, � �� 9 2 , 

, 2008. 12.

, “ ”, � �� 28 , 

2005.

, “ ”, 

17 2 , , 2009. 

12.

� � , “ ‘ ’( )

”, � �� 16-AB-01, 2016.

, “ ”, 

25 2 , , 2011.

, “ - 947 2 ”, 

13 1 , , 2012. 6.

, “

”, 2009 , 

2009. 1.

, “ ”, 

35 , , 2011. 2.

, “ 2009. 5. 21. 2009 17417 

-”, � �� 10 1 , 

, 2009.

, “ ”, 



��	

17 2 , , 2009. 12.

, “ ‘ ’ ”, � ��

28 1 , 2016.

, “ ”, � �� 11 , , 2003.

, “ , ”, �

�, , 2006.

, “ ”, � �� 19 1 , 

2007.

� , "

", � ��

10-30, , 2010.

, “ ”, � ��

20 2 , 2008.

, “

”, � �� 11 3 , , 2013. 

, “ - 

-”, 10 2 , 

, 2009. 12.

, “‘ ’ ”, � , 

�, 2001. 6.

, “ ”, � �� , 2000.

, “ , ”, � ��

9 2 , , 2008. 12.

, “ ”, � �� 10

4 , , 2012. 12

, “ ”, 

39 , , 2010. 12.

, “ ”, 

56 , , 2011.



���

, “ ”, 

- -, , 2004. 8.

� , “ : 

”, � �� 15 3 , 2012.

, , 4

11 .

Carina Rindler, Abschlussarbeit zum Them 'Therapiebegrenzung- 

Therapieabbruch auf der Intensivstation', 10. 09, 2009. 

(http://www.kabeg.at/fileadmin)

Deutsches Referentzentrim für Ethik in den Biowissenschaften 

(http://www.drze.de/im-blickpunkt/Sterbehilfe)

Kriterien der Entscheidungsfindung, Deutsches Ärzteblatt, Heft 35-36, 03. 

09. 2012.

Positionspapier der Sektion Ethik der DIVI, Therapiezieländerung und 

Therapiebegrezung in der Intensivmedizin 

(http://www.divi.de/images/Dokumenten/Empfehlungen)

Sternsward, Foley KM, Ferris FD. The public health strategy for palliative 

care, J Pain Symtom Manage 2007.

Vivienne Harpwood, Modern tort law(Sixth edition), CAVENDISH 

publishing, 2005.



���

< >

‘ ’

, 

, 

, 2016 2 3 �

� 2017

8 4 . 

, 

. , 

, 

. ·

. 10

�

�

, 

. �

. 

. 18

. 

. 

, 

. 



��


�

. 



Journal of Legislation Research / 52th Issue

���

A review of the problems of the Act on Health Care Decisions 

on Patients' and Hospice Palliative Care and Withdrawing 

Life-Sustaining Treatment

WON, Hye-Wook*57), BAEK, Kyoung-Hee**58)

2016. 03. 30 was �Act on Health Care Decisions on Patients' and 

Hospice Palliative Care and Withdrawing Life-Sustaining Treatment�� enacted 

and is expected to be enforced on 2017. 08. 04. So 'Act for Withdrawing 

Life-Sustaining Treatment' is one of the ways in which the society will cope 

with the new medical method of special health care due to the development 

of medical technology. 

In the case of medical care decisions, various problems are raised after the 

enactment of the law. 

A typical problem is the issue of the legal system and the subject of medical 

decision making. It is appropriate that the decision of health care decision, 

hospice and palliative care is different from each other, and therefore it is 

necessary to define the different characteristics of each decision. In the future, it 

is necessary to revise the legislation by distinguishing between the two. 

Article 18 of the Health Care Decision Act stipulates that health care 

decisions should not be made by the patient 's physician but may be 

discontinued at the physician' s request. However, there is a question about 

whether it is appropriate to decide the personal and private problems of life 

such as life according to the will of others. Therefore, in cases where it is 

difficult to judge the patient 's opinion clearly and the opinions of the family 

and the doctor are not consistent with the health care, it is necessary to 

amend the law so that it can be decided by the hospital ethics committee or 

court. If the patient's doctor is not identified or the patient can not express 
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his / her opinion, the procedure should be punished for the abuse of this 

procedure.




