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Program

Time Content

09:00 ~ 09:10

Chair: Kwang Dong Park (Senior Research fellow, Korea Legislation Research Institute)

Welcoming Remark

- Lee, Won (President, Korea Legislation Research Institute)

09:10 ~ 09:40 Photo Session & Break

Session 1: Main Issues of Korean Law in Global Perspective

Chair:  Kee Chang Kim (Rofessor, Korea University)  

09:40 ~ 10:20

Presentations

1. "Unconstitutional Constitutional Clauses?: Courts and Constitutionalism in Korea"

Speaker: Marie Seong-Hak Kim (Professor, St. Cloud State University)
Discussant: Woo Young Rhee (Professor, Seoul National University)

10:20 ~ 11:00
2. “A Comparative Legal Study on Constitution Court of Korea and Russia”

Speaker: Anna V. Bondarenko (Professor, Far Eastern Federal University)
Discussant: In Hyuk Son (Constitutional Researcher, Constitutional Court of Korea)

11:00 ~ 11:40
3. “International Human Rights and Constitution of Korea” 

Speaker: Sung Jin Yoo (Research Fellow, KLRI)
Discussant: Dae Won Kim (Professor, Seoul City University)

11:40 ~ 12:20

4. “Citizen Participation in the South Korean Legal Process”  

     - What the World Can Learn - 

Speaker: Matthew J. Willson (Professor, University of Akron)
Discussant: Tae Sang Kwon (Professor, Ewha Womens University)

12:20 ~13:40 Lunch

Session 2: Globalization of Korean Law in German, Australia, U.S. and China

Chair:  Michael Palmer (Professor, Shantou University)
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13:40 ~ 14:20

Presentations

5. “Korean Law in Germany: Current Status and Future Perspectives” 

Speaker: Moritz Bälz (Professor, Goethe University Frankfurt)
Discussant: Kwang Jun TSCHE (Professor, Kyunghee University)

14:20 ~ 15:00
6. “Asia, Korea and Law: A view From the South” 

Speaker: Veronica L. Taylor (Professor, Australian National University)
Discussant: Hyung Gun Kim (Research Fellow, KLRI)

15:00 ~ 15:40
7. “Teaching Comparative Korean Law in the U.S. and Korea” 

Speaker: Yong-Sung Jonathan Kang (Professor, Yonsei University)
Discussant: Jung Wook Hwang (Professor, Hankuk University of Foreign Studies)

15:40 ~ 16:20
8. “Chinese Legal Studies in Foreign Country”

Speaker: Jiangyu Wang (Professor, National University of Singapore) 
Discussant: Yeu Sun Kim (Professor, JeJu National University)

16:20 ~ 16:40 Coffee Break

Session 3: Development and Future of Korean Law

Chair: Kwang Jun TSCHE (Professor, Kyunghee University)

16:40 ~ 18:00

Panel Discussion

Seok Woo Lee (Professor, Inha University)
Dae Yong Kim (Head, Asia Team, CID, Korea Development Institute)
Jong Koo Park (Legislative Officer, Ministry of Government Legislation)
Min Cheung Cho (Attorney at Law, Korea International Cooperation Agency)
Woong Jo You (Legislative Researcher, National Assembly Research Service)
Hyun Soo Kim (Research Fellow, KLRI)
Yong Chul Park (Associate Professor, Sogang University)
Sang Mo Lee (Visiting Researcher, KLRI)

18:00 ~ 18:10

Chair: Kwang Dong Park (Senior Research fellow, Korea Legislation Research Institute)

Closing Remark

- Lee, Won (President, Korea Legislation Research Institute)

Dinner
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Unconstitutional Constitutional Clauses? 
Courts and Constitutionalism  

in Korea 

28 November 2014 
Marie Seong-Hak Kim 

St. Cloud State University 

1 

Research in Korean Law  

• Traditionally treated as an afterthought 

• “A model that worked” 
– Economic success 

– Political transformation 

• Constitutional history under authoritarian rule 

• The need for comparative, theoretical 
approach  

2 
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An unconstitutional constitution 
 

• A contradiction in terms? 
• Can a judge declare that a constitutional 

provision is unconstitutional because of its 
incompatibility with the general principles of 
the constitution?  

• A global trend of calling for judicial review of  
constitutional amendments 

• Is Korea moving in the same direction? 
 

3 

Transnational Constitutionalism 
 

• Constitutional jurisprudence on a 
transnational basis (natural law) 

• The emergence of a hierarchy in constitutional 
norms 

• A global trend to move toward an ever-
increasing role of the judiciary 

4 
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The Korean Context 

• Art. 53 of the 1972 Constitution:   
– The President has the power to take 

emergency measures; these measures are 
not subject to judicial review 

• Supreme Court (2010, 2013), Constitutional 
Court (2013):  
– Emergency Decrees are unconstitutional 
– the Supreme Court under Yusin 

Constitution should have conducted judicial 
review 
 

5 

Jurisprudential Turnabout 

• The Supreme Court (1975): the Emergency 
Decrees are not subject to judicial review; no 
grounds to rule them unconstitutional.  

• The Supreme Court (2010): Emergency 
Decrees are unconstitutional.   Article 53 was 
a constitutional norm that should have been 
overridden by other “superior” constitutional 
norms that contained fundamental rights.  

• “Unconstitutional constitution” 
 
 6 
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Unconstitutional  
Constitutional Clause? 

• Neither courts took the step of declaring that 
the Yusin Constitution was unconstitutional or 
Article 53 was unconstitutional, but by 
denying the constitutionality of the 
Emergency Decrees, they seemed to leave the 
door open for the theoretical possibility of 
“unconstitutional constitutional norms.” 

7 

Postwar Constitutional Jurisprudence  

• The Germany experience still matters 
– Positivistic legality of the Hitler regime led to the 

transmutation of natural law into constitutional 
norms 

– a classification of constitutional norms  

– the possibility of invalidating constitutional 
provisions became recognized 
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Limitations on Constitutional 
Amendment Power 

• Explicit limits 

– “Absolutely Unmodifiable Articles” in 
German Federal Constitution: Articles 1-20; 
Article 79 (3) 

–Article 89 of the French Constitution (1958): 
“The republican form of government shall 
not be the object of any amendment.”  

 

 

Limitations on Constitutional 
Amendment Power 

• Implicit limits 
– the concept of “supra-constitutional laws”  

• Kesavanda Bharati v. State of Kerala (Supreme 
Court of India, 1973) 
– The “basic structure” of the constitution doctrine 

• Portugal, Brazil, Italy, Austria, Czech Republic, 
Turkey, Greece, Pakistan, etc. 

• Expanding scope of substantive limits on the 
constitution by the Court  

 
10 
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Limits on Constituent Power 

• Distinction between original Constituent 
Power (le pouvoir constituant) and 
Constituted Power (le pouvoir constitué). 

• The latter subject to judicial control; the 
former? 

• Can supra-constitutional laws bind even 
constituent power?  

 
 

11 

Germany, the Trend-Setter 

• The Federal Constitutional Court, The Southwest Case, 
BverfG  (1951):  
– There are constitutional provisions that are so 

fundamental and to such an extent an expression of a law 
that precedes even the constitution that they also bind the 
framer of the constitution, and other constitutional 
provisions that do not rank so high may be null and void, 
because they contravene those principles. 

• The Federal Constitutional Court, BverfG (1991):  
– Even the original creator of a constitution (i.e., the 

"pouvoir constituant") [is bound] to heed "basic 
requirements of justice which include the principle of 
equality before the law and the prohibition of 
arbitrariness.  

12 
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The Korean Context 

• The theory of unconstitutional 
constitutional norms in the South Korean 
context 

• Is Korea moving in line with the global 
trend of acknowledging an 
“unconstitutional constitution”? 
 
 

13 

 
The 2010 and 2013 Decisions 

• Reasoning for finding the Emergency Decrees 
unconstitutional: violation of the 
“fundamental liberal democratic order” 

• Ab initio unconstitutional 

• The clear language of Art. 53(4) 

• Did the Supreme Court in the 1970s 
voluntarily abstain from judicial review 
power? 
 

 
14 
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Korea: Implications 

 
• Constitutional change: a new creation or an 

amendment? 
• “liberal democratic basic order” (Preamble); 

“democratic basic order” (Art. 7(3))  
• A transitional constitution toward the liberal 

democratic basic order?  
• Can a judicial body reject a constitution or 

constitutional amendments passed by the voters? 
 
 15 

Arguments for and against 

• Are there distinctions between superior and 
inferior constitutional norms? 

• No: all norms of one constitution are of equal 
value, and, as equal ingredients of the same 
constitution, must be constitutional 

• Yes: even an original constitution-maker may  
create injustice 

16 
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Constitutionalism in Korea 

• Post 1987 judicial activism 

• Substitution of judicial supremacy for 
legislative supremacy 

• A sign of the politicization of the judiciary? 

17 

Moving toward “judicial activism”? 
 

• Customary constitutional law (2004) 

• Possibility of the judiciary’s interference with 
the legislative process  

• What are the limits of the control of 
constitutionality by the court? 

  

18 
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Lessons to Draw from History 

• The idea that constitutional change is a 
political act (“political question” doctrine)  

• Understanding that judicial review of the 
legality of constitutional amendments may 
blunt the people’s vigilance 

• Limits originating from within the 
constitutional order may constrain possible 
political responses. 

19 

Conclusion 

• Need for comparative understanding of 
political-institutional reality 

• Practical solutions 

• Blind faith in the courts will not solve political 
problems 

 

 

20 
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Coda: Lessons for  
Less-Mature Democracies 

• Tension between constitutionalism and 
democratic principles 

• Contribution to the transition to and 
consolidation of democracy in post-
authoritarian polities 

 

21 
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2014 Korea Law Project Working Group 
Meeting  

 
 

A Comparative Legal Study on 
Constitution Court  

of Korea and Russia  
 
 
 
 

Anna V. Bondarenko (Far Eastern Federal 
University) 

Seoul, November 28, 2014 
 
    1 

Russian Federation 
 

1.Major changes in the RSFSR 
Constitution,  double system of superior 
governmental bodies was formed (1989 – 
1990)  

 
2.Institution of presidency is established; 
Commonwealth of Independent States is 
created (1990 – 1991)  

 
3.Russian Federation is formed; the 
Constitutional Court and new 
governmental bodies are established (1991 
– 1993) 
5 Constitutions were adopted – 1918  1924 
1937  1977  1993 
 

Developmental stages of 
constitutionalism in 

the Republic of Korea 
 

1.Foundations of democratic society 
during 1st and 2nd republics; introduction 
of basic constitutional norms (1948-1962) 

 
2.Restoration of democratic 
constitutional norms during 3-4th 
republics (1963-1981) 

 
3.Restoration of constitutionalism during 
6th Republic; establishment of the 
Constitutional Court – since 1987 
 
9 Constitutions were adopted 
1948 1952 1954 1960 1962  
1969 1972 1980 1987 

   2 
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Constitutional Court jurisdiction  
Republic of Korea 
Constitutional Court Act of August 5, 1988 
Art.2 
 
- making decisions on the constitutionality 
of statutes  
- settling competence disputes between 
state agencies  
- settling constitutional complaints  
- impeachment of the President  
- dissolution of a political party 

Russian Federation  
Federal Constitutional Law of July,21, 1994 
On Constitutional Court of R F , Art.3 
 
- making decisions on the 
constitutionality of statutes  
- settling competence disputes  
- making decisions on complaints 
- interpreting the Constitution of RF 
-confirming that the rules of advancing 
the charges of treason or other serious 
crime in the actions of the President were 
observed  
-checking the questions to be voted on 
during a referendum for conformity to 
the Constitution 
-initiating legislation within its 
jurisdiction 
-other jurisdictions granted by the RF 
Constitution, Federal Agreement, and 
federal  Constitutional Courts    3 

  
Adjudication on the constitutionality of statutes  

Article 2, 41 of Constitutional Court Act  
 
 
Within a procedure of concrete norm 
control: 
 
statutes (laws, adopted by the National 
Assembly, emergency presidential orders, 
treaties and universally accepted 
international laws), or their provisions 
applied or subject to application in a 
specific case in an ordinary court ex 
officio or on the initiative of one of the 
parties, provided that the request is filed 
through the Supreme Court.  
 
 
 
 

Article 3, 84 of Constitutional Court 
Law 
 
Within a procedure of abstract norm 
control:  
 
Federal laws, normative acts of the 
President, supreme governmental bodies, 
constitutions of republics, statues, acts and 
other normative acts of Russian 
Federation subjects, agreements between 
governmental bodies, and international 
agreements of the Russian Federation that 
have not entered into force  
 
Within a procedure of concrete norm 
control assessment on complaints. 

   4 
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Interpretation of Constitution 

Article 105 of the Constitutional Court 
Law:  
the right to file a request for interpretation 
of the Constitution with the Constitutional 
Court is granted to: 
President, Federal Council, State Duma, 
Government, legislative bodies of Russian 
Federation subjects 

Constitutional Court of the Republic of 
Korea has no separate jurisdiction of 
interpreting the Constitution and executes 
the interpretation if requested by ordinary 
courts within a procedure of specific 
compliance assessment when a specific 
case is processed in court.  

 
Dissolution of political parties  

 
 
 

 
Constitutional Court of Russia has no such 
jurisdiction. 
The decision about dissolution of a 
political party can be taken by the 
Supreme Court based on requests of 
authoritative governmental bodies.   

 
Constitutional Court of the Republic of 
Korea has such jurisdiction 
Article 55 of Constitutional Court Act:  
If a political party violates the 
constitutional order, the Government 
appeals to the Constitutional Court for a 
decision to dissolve this political party  

   5 

Adjudication on Impeachment 
 
Articles 107-109 of Constitutional Court 
Law: 
 
The Constitutional Court of the Russian 
Federation decides on the rules of 
advancing the charges against the 
President of RF of treason or other serious 
crime based on the request from the 
Council of the Federation and confirmed 
by the conclusion of the RF Supreme 
Court on the presence of the elements of 
crime in the actions of the RF President.   
 

 
Article 48 of Constitutional Court Act of 
the Republic of Korea:  
 
 
Constitutional Court makes decisions on 
impeaching top governmental officials on 
the initiative of the National Assembly   
 
 
 
 
 

   6 
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Adjudication on competence disputes 

Article 61, 62 of the Constitutional 
Court Act, the Constitutional Court of the 
Republic of Korea settles competence 
disputes:  
 
- between a governmental body and a local 
government on request of one of the 
parties;  
- between the National Assembly, the 
Government, ordinary courts, and National 
Election Commission;  
-between a governmental body and a local 
government (administration);  
- between the Government and a local 
government; 
- between local governments. 
 

Article 111 of Constitutional Court Law, 
the Constitutional Court of Russia settles 
competence disputes:  
 
 
- between federal governmental bodies; 
 

- between federal governmental bodies of 
the Russian Federation and governmental 
bodies of the Russian Federation subjects  
 

- between supreme governmental bodies of 
the Russian Federation subjects. 
 

   7 

 
Adjudication on the constitutional complaints  
 

 
Article 97 of the  Constitutional 
Court Law 
 
a constitutional complaint can be filed: 
 
- if a law violates constitutional rights 
and freedoms of citizens; 

 
- if a law is applied in a specific case 
completed by the court. 
 

 
Article 68 (1), (2) of Constitutional 
Court Act 
 
a constitutional complaint can be filed:  
 
-if the violation of basic rights was 
caused by exercising or non-exercising of 
the governmental power; complaints 
against decisions of ordinary courts 
cannot be filed  
  
 - if an ordinary court refuses to file a 
request for verification of the 
constitutionality of a law or its provision 
before they are applied in a specific case 

   8 
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Conclusion 

- Forming of the constitutional control bodies in their current state was 
predetermined by social, political, and economic conditions of the society. 
 

- The differences found in the process of comparative analysis reflect the 
differences in trends and levels of social and economic development, legal 
traditions and levels of democracy in Russia and in the Republic of Korea.  
 

- There are substantial reasons for further studies of the Courts operation in our 
countries in order to perfect and implement new legal means of more efficient 
functioning of the constitutional justice systems that will protect our basic 
rights and freedoms.   

   9 

  
      
-A comparative analysis of the constitutional and legal structure of different countries 
teaches the students to develop proper political and legal priorities and to evaluate 
both domestic and foreign constitutional laws.  
 

 
-Studying of the Constitutional law is extremely important for those students who 
either already work or are planning to work in public administration and local 
governments.  
 
 
-Due to the significance of the study object – constitutions and constitutional law - 
students come to understand the social significance of democratic political and legal 
institutions. 

   10 
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International Human Rights & 
the Constitution of Korea 

 
: human rights legalization, 

institutionalization, and globalization  
in Korea 

Sungjin Yoo  
Research Fellow 
28 Nov., 2014 

CONTENTS 

    Human Rights and Constitutional Rights    

    Human Rights in the Constitution of Korea     

     Human Rights legalization &  
                                                Institutionalization in Korea 
    

   The Human Rights Situation in Korea  
              within the International Human Rights Regime 
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I. Human Rights and Constitutional Rights 
1. Hum. Rights & int’l Instruments  

 
• All men are by nature equally free and independent 
and have certain inherent rights.   
(Virginia Declaration of Rights in 1776) 

• Natural, inalienable and sacred rights of man.  
(Declaration of the Rights of Man and of the Citizen in France)  

• All human beings are born free and equal in 
dignity and rights.  (Universal Declaration of Human 
Rights in 1948) 

 

Non-transferability Interdependence 

Indivisibility 

Natural 
rights 

Universality Human Rights 

2. Characteristics of Hum. Rights 
• The 1993 Vienna Declaration and Programme of Action held in Vienna, 
Austria stated that human rights have five characteristics: 

I. Human Rights and Constitutional Rights 
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I. Human Rights and Constitutional Rights 
3. Similarity and differences b/t Hum. R. & Const. R. 

Hum. Rights Const. Rights 

Similarity Originate out of  consideration for human dignity and rights  

Differences 

• Inherent rights in human nature  

=> Natural rights  

(Freedom, Equality) 

• Ethical rights 

• No limitation of time & space 

• National people’s basic rights under national const. 

Positive rights 

(right of freedom, rights to equality, political rights…) 

• Hum. R. confirmed, restructured, and developed by 

Const. 

• For national people and the nation 

Relationship 

b/t Hum. R. 

& Const. R. 

Abstractness and ambiguity of Hum. R.      Necessity of means of actualization and ac

hievement of it      Listing Hum. R. & requesting protection duty to nation(positive legali

zation)      Const. R. (the strongest way of legalization) 

Human rights 
protection & 
expansion 

Removal of 
abstractness & 
ambiguity 
a
aTransformed 

val of 
actness &
guity

Human righ
protection p &
expansion

Relationship b/t 
human rights & 
constitutional 
rights 

Human Rights 

Const. Rights 

I. Human Rights and Constitutional Rights 
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The 1st Const. 

Before  

Const. of 
1987 

Since the 1990s 

• Established in 1948 

• Included the Const. R. as we 
know them today and outlined 
the protection duty of the nation, 
but… 

• Decorative, nominal, 
& just institutional 
rights led by 
government 

 
<-  Resistance to 
national violence by 
Hum. R. victims & 
their families 

Formation of civil society & 
development of the 
independent area of Hum. R. 
 
-> Hum. R. discourse or Hum. 
R. in the public sphere 
-> development of actual Hum. 
R. from bottom-up since 
democratization period 

West 

Korea 

Actual realization of Hum. R.        Legalization or constitutionalization 

Legalization and constitutionalization         Actual realization of Hum. R.  

II. Human Rights in the Constitution of Korea  
1. Human Rights development in modern history of Korea 

Preamble & General  

Provision (art. 1 – art. 9) 
national syst. & basic orders => democratic republic, popular sovereignty, territory 

      2. Understanding Constitutional Rights in Korea 
      (1) Structure of  the Korean Constitution 

II. Human Rights in the Constitution of Korea  

Const. rights  

& duties  

(art. 10 – art. 39) 

Gov. str.(art. 40 - 118) 

Econ. orders(art. 119 -127) 

Const. amend.(art. 128 – 130) procedure of the constitutional amendment  

Socio-economic orders 

National Assembly, Executive branch, Judicial branch, and Constitutional court etc.  

- R. of human beings to enjoy dignity, right to pursue happiness => art. 10 

- R. to equality       art. 11 

- Each Const. R.       art. 12 – art. 36 

- Protection of unenumerated rights        art. 37, sec. 1 

     (cf. fundamental rights in the U.S.) 

- Restriction of Const. R.       art. 37, sec. 2 

- Basic duties       art. 38 – art. 39 (tax liability, duty of military service) 
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       2. Understanding Constitutional Rights in Korea 
         (2) Constitutional rights in Korea 

II. Human Rights in the Constitution of Korea  

Contents Art. No. 

Hum. dignity & right  Confirmation of hum. dignity & right to happiness 10 

Right to equality Prohibition of discrimination w/o rational reasons & relative equality 11 

Rights of  

Freedom  

Person. Liberty & Integrity 
Due pro.(rule of warrant, Miranda rule etc.), Prohibition against doub

le jeopardy 
12 -13 

Privacy rights Freedom & Privacy of Person. Life, Search, Seizure etc. 16 -18 

Spiritual freedom Conscience, Religion, Learning, Intellectual Rights 19 -20, 22 

Freedom of expression Speech, Press, Assembly, Association 21 

Social & econ. freedom Property, Residence, Movement, Occupation 14-15, 23 

Political rights Right to vote, Right to Public Office 24-25 

Right to claim 
Petition, R. to Trial, False Imprisonment, State & Official's Liability, 

Crim. victims right 
26 - 30 

Social Constitutional Rights 

R. to Education, R. to work, Labor's three primary rights, R. to have b

asic standard of human life, Environ. rights, R. to Marriage, Family, 

Mothers, Health 

31 -36 

Unenumerated rights Fundamental rights 37 

   • 1st view –  
The front part of art. 10: 
declaration of 
supernational & 
inherent Hum. R. 
      art. 37 section 1 
reaffirms  

 • 3rd view –  

Art. 10 exists 
independently & 
art. 37 sec. 1 
could create new 
rights 

 • 2nd view –  
New Const. R. could 
be created within the 
range of art. 10 

My opinion –  
The front part of art. 10 + art. 37 sec. 1 

     declare hum. dignity and recognize the possibility 
of creating new Const. R.      Along w/the latter part 
of art. 10(the nation’s obligation to protect Hum. R. 

2. Understanding Constitutional Rights in Korea 
(3) Unenumerated rights in the Korean Constitution 

II. Human Rights in the Constitution of Korea  

New Const. R. 
Ex) personality rights, rights 
of self-determination, general 
right to freedom of action, 
and right to know etc. 

Const. Court 
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III. Human Rights legalization & Institutionalization in Korea 
1. Legalized & Institutionalized Hum. R. in Korea 

• National Human Rights Commission Act  article 2 –  
Human right means any of human dignity, worth, liberty and rights 

which are guaranteed by the Constitution and Acts of the Republic of 
Korea, international human rights treaties to which the Republic of 
Korea is a party and international customary laws.  
 
• Act on The Prohibition of Discrimination Against Disabled Persons, 
Remedy Against Infringement of Their Right  
• Act on Prohibition of Age Discrimination In Employment and Elderly 
Employment Promotion 
• Act on Equal Employment and Support for Work-Family 
Reconciliation 
 
• Basic ordinances on human rights  
                                                 by local govern.(about 45 local govern.) 

Exclusive 
Nat’l organ. 

Filling up a 
gap b/t int’l 
Hum. R. laws 
& nat’l laws 

Bridge b/t 
the people 
and the 
govern. 

Investigating 
& Remedy 

Monitoring & 
Recommend 

Hum. R. 
Education 

- Established in 2001 
under  the Paris 
Principle 
 

- National Action 
Plan for Hum. R. 
promotion 

Nat’l HR Commission of 
Korea 

Nat’l HR 
Commission 

of Korea 

2. The National Human rights institution in Korea 

III. Human Rights legalization & Institutionalization in Korea 
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IV. The Hum. R Situation in Korea within the Int’l Hum. R Regime 

1. Globalizing Human Rights in Korea 

• Participation in the World Conference on Human Rights in 1993  
-  Vienna Declaration and Programme of Action adopted 
-  Obligation to protection and promotion of Hum. R. – Nat’l govern. 
-  Int’l Hum. R. promotion – importance of int’l cooperation 
  
• Korea  
- Requested use of int’l Hum. R. laws in nat’l trials 
- Used remedies procedures provided by int’l Hum. R. institutions 
 
(e.g., shadow reports, individual complaints & communications, 
actively participated in the creation and adoption of the Disability 
Rights Convention(2006), Local Government and Human Rights 
Resolution(2013) etc.) 

      2. Korean Ratification of international human rights laws  
Treaty Description 

(Treaty Name) 
Signature Date 

Ratification Dat

e, Accession(a), 

Succession(d) 

Convention against Torture and Other Cruel Inhuman or Degrading Treatment or Punishment(CAT) 09 Jan 1995 (a) 

International Covenant on Civil and Political Rights(CCPR) 10 Apr 1990 (a) 

Convention for the Protection of All Persons from Enforced Disappearance 

Convention on the Elimination of All Forms of Discrimination against Women(CEDAW) 25 May 1983 27 Dec 1984 

International Convention on the Elimination of All Forms of Racial Discrimination(CERD) 08 Aug 1978 05 Dec 1978 

International Covenant on Economic, Social and Cultural Rights(CESCR) 10 Apr 1990 (a) 

Int’l Conv. on the Protection of the Rights of All Migrant Workers & Members 

of Their Families 

Convention on the Rights of the Child(CRC) 25 Sep 1990 20 Nov 1991 

Optional Protocol to the Convention on the Rights of the Child on the involvement of children i

n armed conflict 
06 Sep 2000 24 Sep 2004 

Optional Protocol to the Convention on the Rights of the Child on the sale of children child pros

titution and child pornography(CRC-OP-SC) 
06 Sep 2000 24 Sep 2004 

Convention on the Rights of Persons with Disabilities(CRPD) 30 Mar 2007 11 Dec 2008 

IV. The Hum. R Situation in Korea within the Int’l Hum. R Regime 
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UN 

Charter 

Hum. R. 
Council 

Special 
Pro

Sp. Rapp. 
visit 

Ind. 
Comm. 

UPR 

Review 
All states 

Complaint 
Pro. 

Treaty 

Treaty bodies(10) 

Review 
Rep. 

Ind. 
Complaint 

       3. Universal Periodic Review 
         (1) Int’l  Hum. R.  Regime
Human Rights Committee (CCPR)  
Committee on Economic, Social and 

Cultural Rights (CESCR)  
Committee on the Elimination of 

Racial Discrimination (CERD)  
Committee on the Elimination of 

Discrimination against Women 
(CEDAW)  

Committee against Torture (CAT)  
Subcommittee on Prevention of 

Torture (SPT)  
Committee on the Rights of the 

Child (CRC)  
Committee on Migrant Workers 

(CMW)  
Committee on the Rights of Persons 

with Disabilities (CRPD)  
Committee on Enforced 

Disappearances (CED) 

IV. The Hum. R Situation in Korea within the Int’l Hum. R Regime 

3. Universal Periodic Review(UPR) 
(2) Universal Periodic Review 

• Created through the UN General Assembly on 15 March 
2006 
• Review process of the Hum. R. records of all UN 
Member States 
• Designed to ensure equal treatment for every country  
 
• The 1st periodic review –  end of 2007 – 2011 
• The 2nd periodic review – June, 2012 –  end of 2016 
 
• Review cycle - Every 4years and 5months 

IV. The Hum. R Situation in Korea within the Int’l Hum. R Regime 
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WG 
Review 

Report in 
the WG 

Adoption in 
the HRC 
Plenary 

 •Preparation 
of  the actual 
review 

• Actual 
conducting of 
the Review by a 
Working Group 
of the HRC 

• Preparation 
and adoption of 
the report in the 
WG 

 

• Adoption of the 
outcome in the 
HRC Plenary 

• Documents submitted  as part of the review 
1. State report 
2. OHCHR(Office of the High Commissioner for Hum. R.) compilation of information from treaty bodies and 
special procedures  reports and other official UN documents 
3. OHCHR summary of information provided by other relevant stakeholders, including NGOs 

3. Universal Periodic Review 
(3) Six steps of UPR 

Initial Docs. 

 •Preparation 
of the initial 
docs. on 
which the 
Review will 
be based 

• Implementation 
and follow-up to 
the review 

Follow-up Actual 
Review 

IV. The Hum. R Situation in Korea within the Int’l Hum. R Regime 

Positive 
achievements 

• National Action Plan 

• Efforts to promote Hum. R. standards internationally 

• Efforts for disabled person etc. 

Issues and 
Questions 

 
Recommendations  

• Death penalty 

• Alternatives to military service 

• Migrant workers etc. 

• Domestic violence 

• Reviewing the birth registration system 

• Ratification of human rights instruments  more etc. 

67 states participated in the Korea session in October, 
2012, and gave 70 recommendations 

3. Universal Periodic Review 
(4) Summary of the second UPR report of Korea(2012) 

IV. The Hum. R Situation in Korea within the Int’l Hum. R Regime 
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V. Conclusion 
• Universal Hum. R. vs. Const. R. 
 
• The development of Hum. R. protection in Korea 
- 1948 – 1987: nominal, decorative constitutional rights 
- After the 1990s: expansion and improvement of Hum. R. 
 
• Const. R. in Korea 
(art. 10 – 37 in the Const.) 
 
• Nat’l laws related with Hum. R. & National Hum. R. Inst. 
 
• Korean Hum. R. situation within the int’l Hum. R. regime 
(UPR in particular) 
  

“THANK YOU” 
 

Unbearable pity for the suffering of mankind
 - Bertrand Russell   
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KOREAN LAW & ITS DEVELOPMENT 
IN A GLOBALIZING WORLD 

Citizen Participation in Government 

Matthew J. Wilson 
Dean and Professor of Law  
Univ. of Akron School of Law 
Ohio (U.S.A.) 

GLOBALIZATION 
With the expansion of globalization, South Korea has the 

potential to play an even bigger role on an international stage.  
Its companies have increased their overseas presence and 

reputation.  Its culture has influenced people around the world.  
Interest in South Korean and its history is increasing.  Now is a 

prime time for the country to step forward and educate the world 
about its successes, its challenges, and its legal system.  , g , g y
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WHY IS IT IMPORTANT FOR OTHERS TO KNOW 
ABOUT SOUTH KOREAN LAW? 

Bridging mechanism to facilitate  
commercial dealings between parties 
from other countries. 

Ongoing movement for uniformity and 
harmonization of laws 

Helps in the acquisition of knowledge 

Exchanging ideas can lead to creation of 
lay and improvement of legal systems   

Helps understand culture, society, 
history, and economics of South Korea.  

 

• Citizen participation in government comes in various forms: 
campaigning, voting, jury service, petitions, demonstrating, public 
office, military service, and others.  There are many benefits associated 
with such participation including: 
– Facilitates transparency, which helps in checking government, 

preventing corruption, and shielding against oppression  
– Enables the citizen to better understand, appreciate, respect, and 

connect with government.  
– Builds trust  (“rule of law” versus “rule by law”)  
– Leads to a desire to engage in civic service and greater sense of 

community. 
– In a democratic society, it is important for citizens to “connect not 

just with each other, but also with the state in ways that are inspiring, 
empowering, educational, and habit forming.” 

– Spurs economic success 
4 

CITIZEN PARTICIPATION IN GOVERNMENT 
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CIVIC SERVICE IN THE JUDICIARY 

World-wide trends 
• Rich history: United States and U.K. 
• Rushing to embrace citizen participation in the 

judiciary 
– East Asia: Japan, Taiwan, China, and South Korea 
– Central and South America: Mexico, Venezuela, Bolivia, and 

Argentina 
– Central Asia: Uzbekistan, Kajikistan, Croatia, Russia, and other 

Soviet republics 
– Western Europe: Spain 

 
 

5 

CIVIC SERVICE IN THE JUDICIARY 
World-wide trends – over 50 countries 
• Rich history: United States and U.K. 
• Rushing to embrace citizen participation in the judiciary 

– East Asia: Japan, Taiwan, China, and South Korea 
– Central and South America: Mexico, Venezuela, Bolivia, and Argentina 
– Central Asia: Uzbekistan, Kajikistan, Russia, and other Soviet republics 
– Western Europe: Spain 

 
Goals  
• Insulation from government oppression and corruption 
• Transparency and trust 
• Education about the judicial system  
• Open the door to a sense of achievement, civic pride, democratic 

empowerment, and support for the system 
• Injection of common sense and practical observations into system 

dominated by sheltered judges 
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SOUTH KOREA - JURY TRIALS 
 
• South Korea’s dramatic transformation from dictatorship to democracy in the late 

1980s brought strong demands for democratizing the administration of justice. 
 
• In 1999, President Kim Dae-jung, who had himself been sentenced to 

imprisonment/death by martial law courts, appointed a committee that 
recommended citizen participation in the courts. 
 

• Rampant concern about the negative public sentiment against the judiciary.   
 

• In 2004, the Korean Judicial Reform Commission debated the use of citizen judges 
despite the absence of a public movement for lay participation together with the 
introduction of a new law school system and reform of criminal procedure rules.   
 

• In 2007, the National Assembly promulgated the Act on Citizen Participation in 
Criminal Trials  (Gukmin-eui Hyongsa Jaepan Chamyeo-e Gwanhan Beobryul)  
 

• “Trials with a jury” began in January 2008, in conjunction with a five-year period 
of experimentation with a consultative jury.  

7 

 
• Transformation to a democracy and democratic institutions 

– French political observer Alexis de Tocqueville concluded that “I do not 
know whether the jury is useful to those who are in litigation; but I am 
certain it is highly beneficial to those who decide the litigation; and I look 
upon it as one of the most efficacious means for the education of the people 
which society can employ.”  

 
• Structure 

– Global debate about ideal type of jury trial 
• All-citizen / mixed tribunal 
• Jury size (5, 7, 9) 
• Majority versus unanimity 

– Advisory function – Effect of non-binding determination?    
– Scope: why limit to only serious criminal cases?  
– Unanimity versus majority 
 
 

 
 

 8 

WORLD INTEREST IN S. KOREA’S EXPERIMENT 
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WORLD INTEREST IN SOUTH KOREA’S EXPERIMENT 
 
• Process 

– Defendant’s consent necessary -- ability to opt out of jury trial 
– Pre-trial procedure / criminal procedure 
– Length and speed of trial 
– Jury selection 
– “Proof beyond a reasonable doubt” / presumption of innocence 
– Respect for the jury determination / appeals?  
– Prosecutors ability to appeal 

 
• Constitutional considerations  

– Power of judges 
– Right to jury trial 

 
• Interaction between Citizens and Judges 

– Education (jury comfortable with procedure/judges role) 
– Citizen judges able to consult with presiding judge?  
– Requirement that jury hear views of presiding judge if they cannot 

reach unanimous verdict on first vote 

9 

10 

• Will the purposes of South Korea’s experiment be realized: 
– Enhance public confidence in the legitimacy and credibility of 

courts that were considered autocratic, secretive, frequently corrupt 
and always under the influence of official and business elites.  

– Bolster broader reforms designed to end Korea’s inquisitorial 
“paper trials”  

– Create open, adversarial, open hearings featuring in-court 
testimony subject to cross-examination before impartial 
professional and lay adjudicators 

 
• Political and cultural considerations  

– Politically charged trials 
– What features of the system are unique to  South Korea’s 

distinctive culture and contemporary society 
 

CITIZEN PARTICIPATION IN TRIALS 
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POSSIBLE TEACHING METHODS 
 

• Participatory Learning 
– Problem solving method 
– Writing seminar 
– Simulation (trial advocacy) 
– Designing a system 
 

• Learning about the judiciary and criminal procedure through 
the jury trial process 

 
• Comparative examination of systems 
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Prof. Dr. Moritz Bälz, LL.M., Goethe University, Frankfurt am Main 

       

2014 Korea Law Project  
Working Group Meeting  
Seoul, 28 November 2014 
 
Korean Law in Germany: 
Current Status and Future Perspectives 
 
 
 
 

Overview 

A. The Background: A Strong Base to Build On 

B. The Status Quo: Still in the Making 

C. Why Should We Study Korean Law? 

D. Obstacles to Overcome 

E. Future Perspectives 
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A. The Background:  
A Strong Base to Build on 

A Wealth of Historical and Personal Connections 
 

Legacy of the reception of German law in Korea (in part via 
Japanese law during the occupation) 

A rich tradition of comparative law research on German law 
by Korean scholars (esp. dissertations) 

Many personal contacts, joint conferences, university 
partnerships, etc. 

But: still rather one-sided, few Germans have more than a 
superficial knowledge of Korean law, can read Korean 

2 

B. The Status Quo:  
Still in the Making 

Freiburg 

Heidelberg 

Hagen 

Göttingen 

Göttingen University:  
Master in Chinese law  

Hagen Distance Learning University: 
Japanese law courses (to be extended to 
Korean law)  

Frankfurt University:  
Chair of Japanese law; additional 
expert on East Asian IP law, some  
courses on Chinese law) 

Heidelberg University:  
Start-up professorship Social Sciences 
(East Asian law) 

Freiburg University:  
Chair of International Economic Law 
(focus on East Asia) 

Max Planck Institute Hamburg: 
Japanese law department, Chinese law 
department (some Korean law expertise) 

Major Asian Law Capacities 

3 

Trier Trier University: 
Course in Japanese law 

Cologne 

University of Cologne: 
Associate Professor of Chinese Legal 
Culture 
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B. The Status Quo:  
Still in the Making 

Research and Teaching of Korean Law in Germany 
Substantial body of literature on Korean law in German: 

Dissertations, journal articles, Festschrift contributions 
But: few comprehensive treatises, lack of  

  teaching material  

 
 
 

Korean studies (Koreanistik) in Germany rather small, 
traditionally focusing on language, history, and culture 
German Korean Lawyers Association (DKJG) since 1986, 
about 150 members (http://www.dkjg.net/)  

4 

C. Why Should We 
Study Korean Law? 

Teaching and research of Korean law should be strengthened in Germany … 

 

… not primarily in order to enable people to practice Korean law 

 

… in order to better understand Korea 

its economy,  

its politics,  

its society 

practical use 
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C. Why Should We 
Study Korean Law? 

Teaching and research of Korean law should be strengthened in Germany … 

 

… because it is interesting, inter alia  

as factor in a country’s economic success and democratization 
process 

as the law of a country sharing the experience of being divided (and 
hopefully one day managing a reunification) 

as an example for the adoption, adaptation and further 
development of western legal concepts in a different context 

as a test object for theoretical models developed within the western 
context 

source of inspiration and educational tool 

 

 6 

D. Obstacles to 
Overcome 

Language barrier 

Lack of general knowledge about Korea 

Distorted perceptions of Korean law 

General situation of German universities 

Focus of legal research and education in Germany 

Competition by Japanese and Chinese law 
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E. Future Perspectives 

What to aim at: 

Continuity, comprehensiveness, Institutionalization 

Interdisciplinary approach 

Preserving the special Korean-German comparative law 

tradition, while transcending bilateral approaches: Korean-

European perspective, Korean-German-Japanese or Korean-

German-US comparisons etc. 

Promoting interest in particular among German students and 

doctoral candidates 

 
 8 

E. Future Perspectives 

How to get there? 

Pulling the existing strings together, building networks 

Cooperating with other Asian law centers 

Cooperating with Korean studies, last not least with regard to 

language training 

Building institutional capacities 

Establishing a (also-German) journal focused on Korea  

Building up library resources at some places 

Establishing a junior professorship / a chair of Korean law 
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      www.izo.uni-frankfurt.de 

 
 
 
 

Thank you very much for your attention! 
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Asia, Korea and Law:  
A View From the South 
 

 
Veronica L. Taylor 
Professor of Law 
Dean 
College of Asia and the Pacific, Australian National University 
 

What does the current era of teaching and 
researching Japanese and Asian law 
suggest about future trajectories for Korean 
law as a field? 

2 
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What students and employers demand from contemporary 
legal education 
• Dynamic, interactive pedagogy 
• Opportunities to acquire specialist knowledge 
• Experiential learning:  

– exposure to real clients, situations and simulations 

• International mobility (regional and multi-destination) 
• Direct exposure to other legal systems / international organizations 
• Interdisciplinary projects  

– linking law to other fields (environment, economics, medicine, technology, 
international relations) 

 3 

Challenges in preparing graduates for 
contemporary legal practice 
• Restructuring and diversification of legal services 

– Over-supply of graduates 
– Over-supply of conventional legal services in domestic markets 
– Emergence of multidisciplinary legal practices 
– Outsourcing  

• Rise of regulation 
– Diminishing function and prestige of law in public policy arenas 
– Need for ‘supra-legal’ knowledge 

• Spread of hybrid and pluralist legal systems worldwide 
– e.g. Islamic law, legal systems in most developing countries 

• Dependence upon technology for producing legal knowledge 
• Millennial generation’s learning styles 

 
4 
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How this translates in Australia 
• Australia’s ‘Asian century’  + ‘New Colombo plan’  

– (government support for undergraduate student mobility to Asia) 

• 32 (mainly public) law schools  
–  14,000 law graduates per year 
– Relatively high intensity of Asian awareness 

• Diverse post-graduate careers 
– ANU as largest law school (1500 students); 47% will go into non-law careers 

• Double degree programs at undergraduate level (70%) 
– law + economics, international relations, Asian Studies, medicine, environmental 

science etc. 

• Institutional support : Australia-Korea Foundation  + Korea Foundation 

5 

Korea’s diverse profile in law schools 
Australian National University   ANU Korea Institute  
 
Sydney    Centre for Asia and Pacific Law (CAPLUS)  
    Australia-Korea Internship Program (AKIP) 
 
Melbourne   Asian Law Centre  
 
U Queensland    Korean Law Program  
  
University of Western Australia  Korean Studies Program 
 
Griffith University   Griffith Asia Institute 

6 
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Perennial tensions: Korea’ v. ‘Asia’ 
 
 

 
Part of our desire to seriously engage with South East Asia stemmed from the 
hypothesis that our institutional knowledge of, and networks in, Japan, Korea 
and Taiwan, could be directly relevant for the legal and regulatory issues 
confronting Thailand, Indonesia and Vietnam, and this proved to be the case. 
Asia was becoming more globally integrated, politically, economically and 
legally. Thus it became much more accessible and relevant as a source of 
examples of legal and social issues of universal concern, whether 
environmental sustainability, asylum seeker and refugee flows… Korean law 
was ripe for expansion within the United States as ties between Korean, 
Korean American and other professors in American and Korean law schools 
expanded and the Korea Foundation stepped up its institutional support.  

Taylor (2014) ‘Navigating Law’s ‘Asian Century’ in Haley and Takenaka (eds) 
 Legal Innovations in Asia (Edward Elgar) 

 

 
7 

What do we mean by ‘Korean Law’? 
Taylor (1997) ‘Beyond Legal Orientalism’ in Taylor (ed) Asian Laws Through 
Australian Eyes (Law Book Co) 

– arguing that ‘Asian law’ is a fiction, but a useful one; that individual Asian legal 
systems need to be studied on their own terms; that the interactions between 
and among those systems are as important as descriptions of their domestic 
characteristics 

Ginsburg, Nottage, Sono (Eds.), (2001) The Multiple Worlds of Japanese Law: 
Disjunctions and Conjunctions (Wiley) 

– Arguing that personal intellectual formation of scholars and geo-political position 
shapes our views of the target country for comparison 

Ruskola (2014) Legal Orientalism (Harvard UP) (on US legal views of China) 
– Arguing that the discourses that shape our perception of foreign legal systems 

(in this case, China) are constructed, and often politically influenced 
8 
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The many worlds of ‘Korean Law’ 
• East Asian democratization story 
• East Asian development model 
• Legal technology innovator 
• Case study in reunification and (future) law and development 
• Regional trade and investment power 
• Co-regulator of complex problems in the region (refugees, 

climate, labor, green growth etc) 
• Free trade agreement partner 

9 

Models of Asian law knowledge diffusion (1) 
• Emissary (send professors abroad) 
• Silk Road strategy (language and law in Asia) 
• Capture (resource foreign professors abroad) 
• Implant (hire foreign professors at home) 
• Key node (partner with committed university centres) 
• Bibliographic (stock libraries and databases abroad) 
• Diaspora (young professors emigrate and work in 

specialist areas) 
 

 10 
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Models of Asian law knowledge diffusion (2) 
• Student mobility (exchanges, internships) 
• Joint course/joint degree (share programs and sites of learning) 
• Network (resource and coordinate multiple countries, people and 

institutions) 
• Collaborative (partner on substantive projects) 
• Associative (LSA; ASLI; Asian Law Association (Japan); Asian Soc 

Intl Law etc) 
• Technological (MOOCs; Youtube; online open access repositories; 

electronic journals etc)  

 11 

Is this a binary ‘soft power’ game? 
• China 
• ASEAN 
• Shari’a /Islamic Law 
• Indonesia 
• Mongolia 
• Vietnam 
• Malaysia 

12 
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Why Study (Comparative) 
Korean Law? 

 
Yong-Sung Jonathan Kang 

Yonsei Law School 
 
 
 
 

The Marginalization and  
Insularity of  Korean Legal Studies 

• The neglect of  Korean legal studies in the U.S. and 
internationally 

• Korean law is also rarely addressed in other areas of  the 
typical law school curriculum, including in broader courses 
on international and comparative law 

• Is this neglect justified?  Why study Korean law?  

• Korean law as “foreign law” vs. Comparative Korean law 
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Why Study Korean Law? 

• Economic Significance: 
• 15th largest economy in the world in terms of  nominal GDP, 

according to the World Bank and the IMF. 

• 12th largest economy by purchasing power parity. 

• Korea is the 7th largest merchandise exporter in the world, 
and the 9th largest importer, according to the WTO. 
• In terms of  commercial services. Korea is the 13th largest 

exporter and importer. 

Law & Development: Law’s Role in 
Korea’s Economic and Political Success  

• Phenomenal economic success, past & present 

• Balanced economic growth 
• Lowest Gini coefficient of  any country in Asia excluding Pakistan, 

according the CIA World Factbook 
• Lowest Gini coefficient (before taxes and transfers) in the OECD 

• Challenges to the traditional law & development orthodoxy of  
“legal origins” and the endowment model: 
• Heterodox model of  economic growth: Alice Amsden, Hajoon Chang, 

etc.   

• Combination of  economic growth with political transformation 
from authoritarianism 
• Democratization since 1987 
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Legal Transplants, Path Dependency  
and the Colonial Legacy 

• Together with Taiwan, Korea stands as a fascinating example of: 
• The Chinese legal tradition 
• Colonization by non-Western nation 
• A diverse array of  legal transplants: European, Japanese, and U.S. influences 

• Byong Ho Park: Five periods of  legal transplantation 
• Three Kingdoms Period: Codes of  Wei, Tsin, and T’ang 
• Koryŏ Dynasty: Codes of  T’ang, Sung and Yuan 
• Chosŏn Dynasty: Great Ming Code 
• Taehan Empire Period: Continental law 
• Post-liberation: Continental and Anglo-American law 

• In addition: Japanese law in the colonial period. 

• Modernity and tradition in law 

Democratization and Constitutionalism:  
The Role of  Law in Political Transformation 

• Democratization in Korea since 1987 
• Critical role of  law, lawyers and judges 

• The Constitutional Court: the role of  judges in political 
transformation 
• Established in 1988 and widely considered a critical  contributor to the development of constitutional  democracy in Korea. 
• Nine justices, serving six-year terms 
• Appointment by the President, with 3 each to be nominated by the President, the National Assembly, and the Chief Justice of  the Supreme Court 
• Supermajority rule: 6 votes required 
• Non-binary decisionmaking model: constitutional,  unconstitutional, “nonconforming,” unconstitutional as  applied, constitutional if interpreted in a particular way. 
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Constitutional Court Case Statistics  (as of October 31, 2014) 

Type Total 
Constitutionality 

of Statutes1) 
Impeachment 

Dissolution of a 
Political Party 

Compe-tence 
Dispute 

Constitutional Complaint 

Sub total §68 I §68 II 

Filed 26,487  846  1  1  82  25,557  20,795  4,762  
Settled 25,720  796  1     79  24,844  20,381  4,463  

Dismissed by Panel 13,260              13,260  11,097  2,163  

Decided 
by 

Full 
Bench 

Unconstitutional2) 493  238           255  80  175  

Unconformable3) 164  56           108  46  62  

Conditionally  
Unconstitutional4) 

69  18           51  19  32  

Conditionally 
Constitutional5) 

28  7           21     21  

Constitutional 1,960  296           1,664  4  1,660  

Upholding6) 496           16  480  480     

Rejected 6,691     1     20  6,670  6,670     

Dismissed 1,764  62        30  1,672  1,406  266  

Other 6              6  5  1  

Withdrawn 789  119        13  657  574  83  

Pending 767  50     1  3  713  414  299  

Challenges of  Teaching  
Comparative Korean Law 

• Parochialism 
• In the U.S.:  Lack of  engagement with other jurisdictions, 

encouraged by the globalization of  U.S. law 
• In Korea: Lack of  engagement and understanding of  foreign 

legal systems, as opposed to foreign legal rules 

• The reception of  both U.S. public and private law widely 
seen as pervasive, inevitable, and desirable 
• Constitutional law accompanied by U.S.-style judicial review 
• Securities regulation 
• Intellectual property regulation 
• Legal practice and legal education 
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Globalization and Americanization of  Law 

• Kagan: U.S. adversarial legalism is not transportable. 
Contrast to opposed to bureaucratic legalism (France?) and 
hierarchical exercises of  discretion (Germany? Japan?)  
• Different legal cultures (U.S. is anti-statist, many countries are not) 

• Political nature and broad powers of  U.S. courts 

• Adversarial legalism in the U.S. regulatory process 

• U.S. tort law system 

• Limited social provision and employee protections in U.S. law 

• Limited obligations of  U.S. tax law 

• U.S. criminal justice system’s adversarial legalism: punitive sanctions, 
permissive gun laws, plea bargaining, high levels of  incarceration, etc. 

Challenges of  Teaching  
Comparative Korean Law 

• Methodology 
• Comparative law is a discipline with great methodological 

diversity and challenges 

• Many of  the methods of  comparative law require, or would 
benefit from, training in other disciplines 

• Parallelism and the exposition of  foreign law is not 
comparative law 

• Need for historical and contextual understandings of  different 
legal systems in order to conduct meaningful comparative 
analysis 
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Challenges of  Teaching  
Comparative Korean Law 

• Training in foreign languages 
• The historical study of  Korean law ideally requires training in 

Chinese, Korean and Japanese. 

• Lack of  scholarly references and teaching materials 
• Lack of  legal materials on the core areas of  private law and 

the civil code, as opposed to specialized subject areas and 
constitutional law. 

 

Ch’ŏnhado     
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Korean Law in an International  
and Comparative Context 
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Chinese Legal Studies in 
Foreign Countries 

Wang Jiangyu 
Centre for Asian Legal Studies 

Faculty of Law  
National University of Singapore 

25 November 2014 

Outline 

• Study of Chinese law overseas: History 
• State of affairs 
• Reasons for the development of Chinese legal studies abroad 
• Relevance to promoting Korean law abroad 

Chinese Legal Studies Abroad 
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History of overseas study of 
Chinese law 

Chinese Legal Studies Abroad 

History of the study of Chinese law: U.S. as an example 

• The 1960s and before: the study of imperial Chinese 
law 
• The focus of the study was ancient Chinese law, 

especially the legal system of Tsing Dynasty. 
• Two ground keeping publications: 

• T’ung-Tsu Chu  Qu Tongzu), Law and Society in 
Traditional China (Paris: Mouton & Co., 1961). 

• Derk Bodde and Clarence Morris, Law in Imperial China 
(Harvard University Press, 1967) 

• Interest in contemporary Chinese law begun to grow 
but constrained by scarce resources 
• Pioneer researchers: Jerome Cohen, Stanley Lubman 
• Useful researches were usually conducted in Hong Kong (e.g. 

the China Service Centre of the Chinese University of Hong 
Kong) 

 
Chinese Legal Studies Abroad 
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Chinese Legal Studies Abroad 

• Clarence Morris of the 
University of Pennsylvania 
Law School begun to offer a 
course on Chinese legal 
thought in the Law School in 
1961, possibly the first 
course on Chinese law ever 
offered by an American law 
school. 

Chinese Legal Studies Abroad 

133



Clarence Morris’ contribution 
• A Chinese law course that 

interested students and 
faculty members 
• Translation of imperial 

Chinese cases 
• Publications on Chinese law 
• Organization of the first 

national get-together of 
people interested in Chinese 
law 
• Developed or helped 

developed the tools and 
research methodologies for 
the study of Chinese law. 
 Chinese Legal Studies Abroad 

• “Perhaps Clarence’s greatest contribution to the study of 
Chinese law was his basic humanistic approach. At a time 
when most Americans studying China, especially 
contemporary China, were strongly influenced by cold-war 
ideology, Clarence viewed Chinese law as a vital touchstone 
of a major non-Western civilization and a key to a better 
understanding of our own institutions. Along with his interest 
in law went a much broader interest in Chinese civilization as 
a whole. He read extensively about China, developed a taste 
for Chinese painting, acquired a creditable collection of 
Chinese jade, and is one of the few men I have ever known 
to learn to read classical Chinese on his own.”  W. Allyn 
Rickett (1973) 
 

Chinese Legal Studies Abroad 
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• The 1970s: 
• Sino-American détente in 1972, and China’s 
Opening Up after the Cultural Revolution, 
inspired further interest in the Chinese law 
•   

Chinese Legal Studies Abroad 

• 1980-2000: “Exploring an Uncharted Forest” 
• China’s Reform and Opening Up lead to the boom 

of new laws, cases and legal institutions 
• Scholarly activity began to focus on these new 

developments 
• 2000 – present: emergence of new research 
methods 
• Traditional methods: doctrinal, comparative, and 

documents based social-legal-political 
• New: empirical, law and economics, law and 

politics, etc. 
 

Chinese Legal Studies Abroad 
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Current state of affairs 

Chinese Legal Studies Abroad 

• Several dozens of centres, institutes, and 
programmes 
• Several hundreds scholars with established 

reputation 
• Number of students interested in Chinese law is 

rapidly inreasing 

Chinese Legal Studies Abroad 
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Centres, programms, institutes 

• The most well-known include 
• East Asian Legal Studies (Harvard Law) 
• Centre for Chinese Legal Studies (Columbia Law) 
• The China Centre (Yale) 
• Centre for Chinese Legal Studies (NUS Law) 
• Chinese Legal Studies Program (Michigan Law) 
• Centre for Asian Legal Studies (UBC) 
• East Asian Legal Studies Centre (U of Wisconsin Law) 
• Asian Law Centre (Melbourne Law) 
• UCLA Centre for Chinese Studies (UCLA) 
• China Studies Centre (Sydney) 
• Centre for Contemporary Chinese Studies (Melbourne Law) 
• … 

 

Chinese Legal Studies Abroad 

scholars 

• Clarence Morris 
• William Jones, Jerry Cohen, Stanley Lubman, etc. 
• William Alford, Donald Clarke 
• Randall Peerenboom, Ben Liebman, Jacques deLisle, etc. 
• The younger generation 

Chinese Legal Studies Abroad 
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Observations and relevance 

Chinese Legal Studies Abroad 

Factors underlying Chinese legal studies abroad 

1. Interests in Chinese culture/civilization: keep the 
species alive 

2. China’s economic reform, market size and growing 
impact on world order: reasons for rapid 
development 

3. The roles of Hong Kong, Taiwan and Macau 
4. China’s mysteriousness(complexities, 

contradictions, puzzles, etc.) has made it one of 
the most interesting topic in academic research 

Chinese Legal Studies Abroad 
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Relevance to Korea 

• The key is to create interest in Korean law, which 
first of all depends on the natural faculty/attributes 
that Korea can offer to others. 
• Government-driven approaches may be helpful. 
• Internationalization to make the Korean law “value-

added” in international business transactions 

Chinese Legal Studies Abroad 
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Latin America  
11 Partners 

 Since 2004, we are working with  45  partner countries  from  
 all over the world on more than  606  policy consulting topics p y g p

Latin America & 
Caribbean 

Middle East & 
North Africa 

Sub-Saharan 
Africa 

Asia CIS & Europe 

Belize Algeria DR Congo Bangladesh Azerbaijan 

Colombia Egypt Ethiopia Cambodia Hungary 

Costa Rica Kuwait Indonesia Kazakhstan 

Dominican Republic Saudi Arabia Lao PDR Russia 

Honduras Myanmar Turkey 

Mexico Pakistan Uzbekistan 

Brazil Mongolia Romania 

Panama Sri Lanka 

Philippines 

Vietnam 

China 

11 Countries 11 Countries 
Total: 45 countries 
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   Industrial Policy and Investment Promotion 88 14.5 % 30 

   STI and ICT Policy 86 14.2 % 25 

   Macroeconomic Policy and Development Strategy 83 13.7 % 28 

   Financial Policy and Financial System 63 10.4 % 13 

   Trade and Export Promotion 58 9.6 % 14 

   Sustainable Development  
   (Incl. Rural Development and  Energy) 

56 9.2 % 19 

   Public Finance and SOEs Management 54 8.9 % 18 

   Human Resource Development 46 7.6 % 20 

   SMEs Development 33 5.4 % 15 

   Agriculture and Fisheries 25 4.1 % 11 

   Laws, Regulations, Tourism, etc. 14 2.3 % 9 

TOTAL 606 Topics - 46 Countries 
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“Without KSP, Cambodia would be 
without economic industrialization” 
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