






i

!

. 

. 

. 2014

.

2014 5

. 

2016

. 

.

2014 12 , 

.

.

2014 12



ii

? .

2014

. 

. 1990

, 

. 

, 

. 

. 

. 

. 

, 

. 

. 

.

2014 12



iii

,

, 

. 

(

) 2014 “ - 

-” .

.

21

.

. 1945

.  

. 

, 

. 

. 

·

. , 

, 4



iv

. 

, 

, 

.

. 

. 

.

1 1 3 10

. 

. 

2014 

. 

, 

. 

.

2014 12 12

, 



v

: ······································································ 1

1
·························································· 21

··················································································································· 35

··················································································································· 39

2
································· 43

··················································································································· 89

·················································································································· ( )

3

············································ 93

·················································································································· ( )

·················································································································· ( )

4
······················································································ 115

·················································································································· ( )

··················································································································· 129



vi

5
············································································· 131

················································································································· 163

··················································································································· 167

································································· 169

··················································································································· 207

·················································································································· ( )

··················································································· 213

·················································································································· ( )

··················································································································· 233

·································································· 237

·················································································································· ( )

·················································································································· ( )



1)

. 

. 

. 

. 

. 

(Samuel Huntington), (Joseph Nye), 

(Francis Fukuyama) , ‘ ’1)/‘
2)’. ‘ 3)’, ‘ 4)’ . . 

‘ ’ . 

. ( ‘)

. 

‘ 2%’

‘ ’ , ‘ ’ 4

 * 
 1) Samuel P. Huntington, The Clash of Civilizations and the Remaking of World Order, Simon & 

Schuster, 1996
 2) Lawrence E. Harrison & Samuel P. Huntington (eds), Culture Matters, Basic Books, 2000. 

22 (Jeffrey Sachs) 
.

 3) Joseph Nye, Soft Power, Perseus Books Group, 2005. 
 4) Francis Fukuyama, Trust, Free Press, 1996.



2

. ‘ ’5) ‘ ’

. 

. 

1.5% 2018 2%

, 

. , 20

(MECENAT )

.

‘ ’ . 

. , 

. 

.

‘ ’ . 

, , , 

‘ ’ . (deep rootedness) . 

‘ ( )’ (Friedrich Karl von Savigny)

. 19 , (Volksgeist)

.

‘

’ . ‘ ’ ‘ ’ 2

3 . 

. ‘ ’

. 

, , ‘

(multiculturalism)’ ‘ ’

. 

‘ ’ . 

. 

 5) 12134 , 2013. 12. 30 



/ 3

‘ ( )’ 

.

‘ ’ . 

. ‘ ’

20 . 

7 6) . ( )

, ‘ ’ ‘ ’ 7)

( ) . 

( ) . 100

, , 

. 

. 

(John Reitz)

(a part of the seamless whole of human culture) .8) 

, (law 

and culture at the crossroads) . 

( ) . 

, 

, . 

, 

(cross citation) 

. (fading state borders)

. 

. 

. 

. ‘ ’ 

 6) 1919 4 11
7 “

.”
 7) ‘ ’ ‘ ’, ‘ ’, ‘ ’, ‘ ’ .
 8) John C. Reitz, How to Do Comparative Law, AJCL, vol.46, 617-636.



4

. 

, 

. 

. . 

. . 

. 

. 

. 

, . 

, , . 

‘ (Wo u. Wann)’ ‘ (diversity)’

. .

. , 

21

. 

“

‘ ’ .”9) . 

. 

. 

. 

 9) “Culture begins at the point at which humans surpass whatever is simply given in their natural 
inheritance.”, Andrew Edgar & Peter Sedgwick, Key Concepts in Cultural Theory, Routledge, 1999, 
p. 102



/ 5

cultra

2 . 

(civilization) 

. 

3 ( 9, 11, 69 )

. 

2013

. 35 1 (

, 

), 9 2 5 ( 1

. , 

. 5. ). 

, , , 

.

1 3 (

) .

“ ‘ ’ , , , , 

.”10) . 

“ .”

“

”11) . 12

, 2 , ‘ ’ ‘ ’ ‘

’ .

[ : ]

. , 

, , , , , 

10) 5)
11) P. Meyer-Bisch (ed.), UNESCO, Fribourg, 2007 : www.unifr.ch/iiedh



6

. 

[ : ]

, , 

. 

. 

[ : ]

.

. FCS (Framework for Cultural 

Statistics) , 

. , (Interculturality)

. 

. 

, , 

. 

. 

(developing) (expansionary) (all inclusive)

.

, ‘ ’

. ‘culture’ , 

, 

. culture civilisation

. 

. , 

.



/ 7

Kultur

. ‘ ‘ , 

’ ‘ 

. 19 , 

1 . , 

. 

(Kulturstaat) .

culture 

‘ ’ . culture , 

civilisation . ‘ ’ 

. 

1 . ‘ ’ ‘

’ . 

. 2013 3

. “ , ”

. 

(open-ended) . 

‘ ‘

, 

. , , , , 

(foci)
12) .

‘ ’

. 1) 1919 4 11

12) Roger Cotterrell, Law, Culture and Society, Ashgate, 2006, p.97



8

7 “ ( ) 

”, 2) 1941 11 25 “ ”, 3) 

1944 4 22 “ , , 

”

‘ ’ 9 . 

9 . 

.

‘ ’

. 1919 “ ”

, 1944 “ , , , ”

. (Talcott 

Parsons) , . 

, , 

, 

. ‘ ’ ‘ ’

. , 

, , 

. 

. 

. . 

9 “ ” 

. ‘ ’

‘ ’

. 

“ ( ) ”13)

, . “

13) , , , 1973, 78 , ------, , , 1963, 104



/ 9

.”14)

1980

. 

‘ ’

. ‘ 81’

. .

(E.R. Huber) (Dieter Grimm)

1980 1987 10

. , 

, . 

.

‘ ’ ‘ ’ 

. OO , OO . 

. OO 15) 

. 

. 

19 30

‘ ’ . 

, , 

. 

(Kulturstaat) . 

“ , 

”16) 19 20

. 1

. 

.

14) , 79
15) Obrigkeitsstaat, Beamtenstaat, Burgerstaat, Nationalstaat, Rechtsstaat, Gesamtstaat, Volksstaat, 

Parteienstaat, Fuebrerstaat, Sozialstaat, Wohlfahrtstaat, Machtstaat, Militaerstaat, Klassenstaat, 
Polizeistaat, Personenverbandsstaat, Gewaehrleistungsstaat

16) , , , 2007, 25



10

. 

9 69

. , 

, .

. 

. ‘ ’

1990

20a

.

1983 (Bericht der Sachverstaendig-

enkommission) ‘ ’

. Kulturstaat 

. .

(legal culture) , 

. 

.17) 

. , , 

. 

. 

. 

, , . 

. 

17) L. Friedman, The Legal System: A Social Science Perspective, Russell Sage Foundation, 1975, 
pp.193-194.



/ 11

. 

, 

(aggregate) . 

. 

. 

, (residue)

. 

, . 

. 

. 

. 

‘ ’ 

. .18)

. 

. , 

. . 

. 

, 

. 

. 

. 

18) C. Geertz, The Interpretation of Cultures, Basic Books, 1973, pp.4-5



12

.19) 

, . 

. 

‘ ’

. 

. ‘ ’ . 

‘ ’ . 

2 ‘ ’ ‘ ’ ‘ ’

. ( ), 

. 

( )

. ‘ ’ 

(overemphasis of similarities, overemphasis of differences)

.20) ( ) 

. 

. 

‘ (Postmodern 

Comparative Law)’ . 

, 

. , 

. 20

, 

. W. . 

, 

. . 

, , ‘

19) Gyula Eoersi, Comparative Civil Law, Akademiai Kiado, 1979, p.17
20) Mathias Siems, Comparative Law, Cambridge University Press, 2014, pp80-94



/ 13

(Law embedded in Culture; Culture-embedded Law)’ . 1950

. 

.21) 

. 

‘ (law-as-culture)’

. 

. ‘ ’ .

. 

‘ ’ , (John Grisham), 

(Agatha Christie)

, . 

. 

. , 

.

(popular culture)

, ‘ ’

‘ ’ . 18-19 ( )

, ‘

’ (high culture)

21) Austin Sarat and Jonathan Simon (ed), Cultural Analysis, Culture Studies and the Law, Duke 
University Press, 2003, pp1-2



14

. 

.

20 2 . 

(quantum leap forward) ‘ (massification)’22)

. 19 , 

, 

. 

. 

, , 

‘ ’ . 

. 

‘ ’23) . 

. 

‘ (Citizen Kane) (Orson Welles)’ ‘ (A Man for All 

Seasons) (Fred Zinnemann)’ . 

. 3 24) , 

, 

. 

. 

SNS 

. SNS

.

2009 . 5

UCC

. 

22) Richard K. Sherwin (ed.) Popular Culture and Law, Ashgate Publishing Ltd., 2006, p.554
23) Franco Moretti, The Comfort of Civilization, 12 Representations 115, at 115-116 (1985)
24) : : 



/ 15

. ‘ ’

‘ ’ . 

2000 EU 

FTA FTA . 

. 

1 2

, 

‘ ’

.25)

‘ ’

. 

. 

.26) 

. 

. 4

. 

22 ‘ ’

. . 

‘ ’ . 

TV , K-pop, 1

. ‘ 2 ’ ‘ ’

, 

, 

. 

25) 2010.10.13 2010 35260 
26) 3 : ‘ ’ ( ), ‘

’ ( ), ‘
’ ( ).



16

, , IT

. e-

. 

‘ ’ ‘ ’

‘ ’

. 

. 

, 

.

(Cultural Defense)

. 

.27) 

.

. 

(1996 ) : ‘ ’ LA

. 71 , 

.(2007 ) : 

8

.(2009) 

, 

27) , , 
: , , 36 1 , , 

2003, 271 ; , , , 38 3 , 
, 2006, 359 .



/ 17

. 

. 

. 

( ) , , 

, , 

. 

. 

20 , 

. 

, , 

. 

. 

170

. 

‘ ’ 16

. 

, 

.28) 70

. 

. 

20 , 15 ‘ ’

(cliche), .29) 

28) 2011.10.28 2011 210 ( , 
)



18

, . 

. 

. 20

.30) 

, , , , 

( ) ‘ ’

. ‘ ’ 

. 

. 

, 

. 

‘ (erosion)’,31) ‘

(retreat)’32), ‘ (decline),’33) ‘ (disaggregation)’,34) (

hollowing out)’35) 

. 

‘ ’

. ‘ ’ ‘ ’ 

. 

, 

. , ( ) ( )

, (governance)

. 

. (transgovernmentalism)

29) D. Held et al, Global Transformations : Politics, Economics and Culture, Polity Press, 1999, p.1
30) Francis Fukuyama, The End of History and the Last Man, Free Press, 1992 : -----, The “End of 

History” 20 Years Later, New Perspectives Quarterly vol. 27, 2010, pp.7-10, 2010
31) B. Santos and C. Rodriguez-Garavito (eds.), Law and Globalization from Below : Towards a 

Cosmopolitan Legality, Cambridge Univ. Press, 2005, p.5
32) Susan Strange, The Retreat of the State, Cambridge Univ. Press, 1996, p. i
33) Ugo Mattei, An Opportunity Not to Be Missed ; The Future of Comparative Law in the United 

States, 46 AJCL709 at 710 (1998)
34) Paul S. Berman, The New Legal Pluralism, 5 ARLSS 225, at 236 (2009)
35) Neil Coe et al, Economic Geography, Blackwell, 2010, p.216



/ 19

. , 

. 

. 

, 

. 

. 

. 

. ‘ ’ ‘ ’ .36) 

. ‘ ( )’

. 

(M. Weber) ‘ (stahlhartes 

Gehaeuse)’ . 

. 

21 . 

. 

(culture universalism)

. 

. 

. 

‘ ‘ ’ ’

(glocalization) . 

. TV , , , 

, , , , , 

( )

.

, 

36) ( ), , , 2014, 86-87



20

‘ ’

4 . 

(soft-law) . 

, , , 

? , 

‘ ’ . 

, 

. 



1

1)

. 

. 

. 

. 

. 

, 

 * 



22

. 1987 ‘ ’ , 

. 

‘ ’ . 

4 ‘ ’ 7

‘ ’ . ‘ ’, ‘

’, ‘ ’, ‘ ’ .1) ‘

’ ‘ ’

. 

‘ ’ .

‘ ’ . 

. 

. 21

.

‘ ’

. 

, 

. 

. 

.

 1) (http://www.pcce.go.kr/02_culture/sub02_intro.html) .



/ 23

, ‘

’

.2) 

. , , , , 

, , , 

. 

.3) 

, 

.4) (C. Geertz)

“ ‘ ’

, 

” .5) 2013

12 30 ‘ ’ 3 “ ‘ ’ , 

, , , 

”

 2) ‘ ’ cultura culture Kultur
Cicero ‘cultura animi’ . 

‘civilization’ . 
1782 Johann Gottfried Herder ‘ ’ ‘

’
, 

(Einheit) . 
 3) 1871 (Sir E. B. Tylor) 

‘ ’ “ , , , 
, , ” . 

(M. Mead) “ ” . 
(R. Williams) “ , , 

, ” , 
(C. Geertz) “ ”

. 
 4) ( ), , , 2002, 9 .
 5) ( ), , , 1987, 194 .



24

. “

, ” , , , , 

.6) 

.

, 

. 19

, 

‘ ( ) ’ .7) 

‘ ’

. ‘ ’ 

.8)

( )

‘ ’ 

, 

.9) 

, ‘ ( ) ’

 6) , “ ”, 18 , 1990, 174 ; , , 2011, 
, 341 .

 7) ‘ ’
. 

6 , , 
11 , 11

. , 2016
. 

, , , 5 , 
. 

 8) “ , , 
” , 

. 
 9) , , 165

. 



/ 25

. 

. 

( ) 

‘ ’

, 

. 

.10) 

.

, ‘ ’ ‘ ’

. 

‘ (Verbindungsthese)’ ‘ (Autonomiethese)’ . 

. ‘ (Kulturstaat)’

. 

, , ( )

.11) 

.12)

( )
13) 14) 

10) “ , , , 
, ” . 

11) U. Volkmann, Kultur im Verfassungsstaat, DVBl. 2005, S. 1061 f.
12) , , , 2014, 142 .
13) , , , 1998, 205 ; , ( ), , 2004, 409 ; 

, , , 2010, 143 ; , , , 2014, 290 ; , 
, , 2009, 201 ; , , , 2007, 283 ; , I 

, , 2002, 319 ; , , 139 ; , , , 
2012, 176 ; , , 341 ; , , , 2014, 175 ; 

, , , 2002, 168 .
14) , , , 139



26

.15) 

.16) ‘ ( )’ 

. 19

J. G. Fichte (Kulturstaat) 

. 

,17) 

‘ ’

.18) ( )

. 

(Bürgerrecht auf Kultur) (Kulturver-

fasssungsrecht) .19) 

.20) 

, 

, 

.

1980 ( 5 )

. 9 . 

, 

15) , , 
170 . 
M. Nauke, Der Kulturbegriff in der Rechtsprechung des Bundesverfassungsgerichts, mauke., 2000; 
M. Bauer, Kultur und Sport im Bundesverfassungsgericht, Peter Lang, 1999 .

16) 2004. 5. 27. 2003 1 , 
17) , , , 2014, 242 .
18) , , , 2013, 189 .
19) P. Häberle, Vom Kulturstaat zum Kulturverfassungsrecht, in: Ders. (Hrsg.), Kulturstaatlichkeit und 

Kulturverfassungsrecht, 1982.
20) U. Volkmann, , S. 1066 .



/ 27

.21) 

“

, . 

. , 

. 

. 

, 

. , 

” .22) 

9 ‘ ’ ‘ ’ “... 

, , 

, 

, 36 1

9 ” 23) 

‘ ’ . 

, 

.24) 

.25)

9

.26) 

21) , , 171 ; , 190 .
22) 2004. 5. 27. 2003 1 , 16-1, 670, 678 .
23) 2005. 2. 3. 2001 9 , 17-1, 1, 16-17 .
24) , , 343 .
25) 2005. 2. 3. 2001 9 ( ); 2005. 12. 23. 2003 5 ( 781 1

) . 2003 5 “
”

, 
. 

26) , “ ”, 2014. 9. 18. , 11 ; , 
2014. 10. 2. 15 . (

) ‘ ( )’ , 



28

, ( )

.27) 

, 

. 

, , 

.28) , 

( ) .29) 

. , 

.30) 

1) 

9

. 

10 ‘ ’

2 “
” . 

( ) , 

. 
27) . “...( ) 

, . 
, . ( )

. .” , “[ ] ”, 2014. 11. 
22. . .

28) , , 162 .
29) U. Volkmann, a.a.O., S. 1064 f.
30) B. Losch, Recht und Kultur, Koeln, 2006.



/ 29

. 

‘ ’ 

.31)

34 ‘ ’

, 

.32) 

. 11 2

“ , 

”

, . 

( )

. 1972

‘ (numerus-clausus-Urteil)’ 33) (Soziales 

Teilhaberecht) ‘ ’ .34)

, , 

, , . 

, . 

.

2) 

. 

. 

31) , , 139 .
32) 

. , , 547 .
33) BVerfGE 33, 303. “

‘ ’
”

. , , 170 . W. Cremer, 
Freiheitsgrundrechte, Mohr Siebeck, 2003, S. 369 ff. . 

34) , , 174 . 



30

( ) , 

. 

.35) 

(Kruzfix-Urteil) 36) , 

. 

‘ ’ .

. , 

. , 

. , 

. , 

. , 

.37)

. ‘ (cultural diversity)’

. 

. 

(francophon) (Quebec)

(cultural rights) . (EU)

. 

, 

. 

(Verfassungsvertrag) III-280 , 

(EG-Vertrag) 151 38) .39)

35) G. Britz, Kulturelle Rechte und Verfassung, 2000, S. 5 .
36) BVerfGE 93, 1 ff.
37) G. Britz, , S. 174 f.
38) 1 - “ , 

.



/ 31

. (B ) 27 1994

. 

27 . “ , 

, 

.” 1992

. 

, 

. 

, 

.

6.25 , 60

. 

.40) (1949 ), 

2 -“ , 
.

- 
- 
- 
- 

3 - “ 3 , , 
.

4 - “ , 
.

5 . 
39) T. von Danwitz, Die Kultur in der Verfassungsordnung der Europäischen Union, NJW 2005, S. 530.



32

(1950 ), (1950 ) , (1952 ), (1957 ), 

(1961 ), (1962 ), (1962 ), (1962 ), 

(1965 ), (1965 ), (1967 ) , 1961

. 1970

, , , 

. 3S(Sports, Screen, Sex)

80

“ ”

.41)

‘ ’ , 

2013 12 30 ‘ ’ . 

, , , , 

( 4 ) , 

( 5 ) . 5

, 

. ‘

’

, , , 

. 

. 

. 

2004

2006 , 2006

. 

‘ ’ , 

40) , , , 2009, 58 .
41) , , 58 . 5

‘ 81’ 1981 5 28 6 1
5 , ‘ ’ .



/ 33

.

2014 1 28 ‘ ’ . 

, 

, 

, 

. 

. 

, 

. 

. 

2013 140

. 

2

. 

.42) 

.43) , 

. ‘ ’

, , 

, 

.44) ‘ ’

, 

.

42) , , 249 .
43) ‘ ’, ‘ ’ 

.
44) , , , 2012, 

27 .



34

. 

, 

. 

“ ”

.45) 

. 

.

. 

, 

TV, 

. 

‘ ’ . 

. 

.

45) ( )

, . 
1890

10 ‘ ( )’ . 
. , 

- , , 2006, 57 . 3 1968
. 

“
” , 25 1993

. 



1)

, 

. 

. 

. 

. 

, 

. 

. 

. “ ”

, 

, 

. 

. 9 “ ” “

”

, . 

, , 

, 

, , 

 * 



36

. 

“

”

9

11 1 2 , 

69 , , , 

. 

. 

, “ ”

.

, 

, , 

. , , , , , , 

, 

. 

.

, 

, 

.

“ ”

, . 

, 

. 

. , 

. 



37

, 

.

, , 

, , 

, 

. 

.

, , , 

, , , , 

, , , , 

, , 

, , , . 

, 

. 

. 

, 

, 

, 

. , 

, 

.   

, 

. 

. 

, , 

. 

,1) 



38

,2) 

,3) 

,4) 5)

. 

, ‘ ’ , 

, 

.

 1) “ ”, , 2014.08.11. 
http://www.yonhapnews.co.kr/bulletin/2014/08/11/0200000000AKR20140811107300054.HTML?from=sea
rch

 2) “ 5 18 ‘ ’ ”, , 2014.05.13. 
http://news.khan.co.kr/kh_news/khan_art_view.html?artid=201405131523201&code=940202

 3) “ 22 ”, , 2014.09.29. http://economy.hankooki.com/lpage/in
dustry/201409/e20140929171304120180.htm

 4) “ ‘ ’”, , 2014.05.01. 
http://www.xportsnews.com/?ac=article_view&entry_id=440221

 5) “CGV ‘ ’”, , 2014.10.27.http://ww
w.segye.com/content/html/2014/10/27/20141027001033.html?OutUrl=naver



1)

, 

. 

, 

.

“

” ( 2 ), 

, 

. 

, 

.

“ ”

“ ” “ ”

. 

.

1. “ ( )

, 

 * 



40

.” ( 7 )

2. “

.”, “

.” 

( 11 )

, ‘ ‘ ’

, 

‘ ’

?’, ‘

‘ ’ , 

, ‘ ’

?’ 

.

.

(1) ( ) . 

‘ , 

?’ ‘

?’ , 

‘ ’

‘ ’ ( , )

, ‘ ’



41

.

(2) . , “ ” 5 - 

“ ”, 9 “

.”, 11 “[ ] 

.”, 69 “

” - . “ ”

. 

. 11

, 

, , 

. 9 69 “ ”

“ ” “ ” . 

“ ” “ ”

, “ ” “ ”

. 

“ ” , “ ”

“ ” “ ” ?

(3) “ ”

. ‘ ’ , 

, 

‘ ’

, (

) 

? ?



2

1)

< >

( ) . 

‘ ’

. , 

. 

( 19 ), ( 20 ), 

( 22 ) .

. 

‘ ’

. 

, , . 

, 

. 

. 

.

, , 

. 

. , , 

. 

, ,  

, . , 

, .

, 

- , 

 * 



44

. , 

, 

, ‘ ’ , 

. , 

, , 

, .

. 

. , 

. 

. 

. 

. 

. 

. 

( ) . 

‘

’ , ‘ ’, ‘

’ ‘ ’ . 

. 

. 21

. , 

. 

. 21

. , , , 

. 

. 



/ 45

. 

. 

. 

. 

‘ ’

. 

. 

. , 

.

‘

’ . ( / )

, “

( , , , ) ” .1) 

(Culture) “ , , , , 

”

( 3 ). 

1995 = = , 1995 2001 =

, 2002 2005 = , 2006 =

.2) 

2006 5 ‘ ’ , 

‘ ’ , , 

.

 1) , 4 ( , 2014), 350 ; , 9 ( , 2014), 146 ; 
, “ ”, 43 1 ( , 2014. 10), 

2
 2) , “ ”, 42 4 ( , 2014. 

6), 152



46

, . 

( : ) (Cultural 

diversity) “

, , 

, , , , , 

” ( 2 1 ). 2 (

) “ , , 

”

. 

‘ ’(Bodiversity)

, , , 

.3) 

.4)

(Cultural publicness) ? ‘ ’ . 

, 

( ) ( ) , 

, ‘

’(black box) , 

.5) 

. , 

. 

 3) , , 149 4) 
 4) , “ ”, 29 (

, 2012), 143
 5) , ( , 1997), 76-77



/ 47

.6)

( ) “

” “

” .7) 

( )

, 

‘ ’

.8) 

. 

(public good) . (Locke)

(Nozick)

, (Rawls) , 

. 

. 

.9) (Official), 

(Common), (Open), , 

, ,10) 

‘ ’

.11) , . 

“

” .

 6) , , 84-85
 7) , ( , 1991) 
 8) , ( , 2009), 15-16
 9) , “ : ”, 48 2 , 147
10) 3 , , . , 

, 21
11) , , 34 . ‘ ’ ‘ ’ .



48

. 

.12) , 

.13)

. ( ) “

” , (

9 ). “ ” , 9 “

”

. “ ”( 31 5 )

.14) 

( 19 ), ( 20 ), ( 21 ), 

( 22 ) . 36 1

“ ” .15) 

, 

( 9 ), 

( 69 ), , ( 31 2

3 ) ( 31 5 ) 

( 31 4 ), , 

( 19

), ( 20 ), ( 22 ) 

12) 2004. 5. 27. 2003 1
13) , ( , 1993), 14
14) , 20 ( , 2010), 118-119
15) 2004. 5. 27. 2003 1



/ 49

.16)

. 

‘

’ .17) 

, , 

.18)

.19) , 

(Hegel)

. 

‘ ’

.20) 

. 

, 

. ‘ ’ 

‘ ’ ‘ ’

.21) 4

‘ ’

. ‘ ’

. . 

16) , 6 ( , 2010), 172-173
17) ‘ ’ ‘ “ , 

, 4 . , 8 ( , 2013), 245
18) , , 3
19) , , 171
20) 2004. 5. 27. , 2003 1 
21) , , 172



50

.22) 

. 

. 

, 

. 

, . 

, . 

( )

. 

. 

. , 

, . 

, 

.23) 

.

‘ ’ , 

, 

, 

.24) 

22) , , 5
23) - ( ), “ ”, 35 2 ( , 2006. 12), 

514



/ 51

‘ ’ 

‘ ’ 

. , ‘

’ , 

. , 

.25)

1) , 2) , 3) 

.26) 1) 

, 2) , 3) . 

, , , 

, 

, 

.

, , 

.

(1) 

(governmental) . 

24) , , 9
25) , , 9
26) , “ ”, 18 3 ( 11. 12), 133-141



52

( ) , 

. 

, 

.27) 

.28) 

, 

, .29) 

(2) 

1) 

. 

.

2) 

. 

1990

. 

31 8,823 0.38% 1,218

, 

.30) 

. 

‘ ’

27) , , 121-122
28) , ( , 2003), 74
29) , “ ”, : ( , 2009), 

70-79
30) , ( , 2008), 87



/ 53

.

. 

. 

.

‘ ’ . 

“ ”

, “

” . 

. , 

.31) 

“

” . 2014 2015

. 

2014

2014 ( ) 2014 (4 3,384 ) 840

4 4,224 . 2014 ( , 355.8 )

1.24% . , (52 53

), (11.4 131 ), (200

, ), (10 152 ), (10 20

), (10 , ), (50 75 ), 

(266 1,087 ), (105 819

) . 

‘ ’

.

 

31) , , 85



54

2015

2015 4 4224

10.2% 4 8752 . 

1.24% 1.30% . 

2 4766 , 2 3986 . ‘

’ , , , DB , 

, .

, , . 

317 , 2.3% 1 3280 . 

. 

. ‘ - 

’ 100 . 

251 339 . 

710 1216 . 

190 .

3 ‘ ’

, , 6

.

6

. , 

. 5 9772 10.4% , 

1.52% 1.59% . 

(5.7%) . 

. 

96 “ ”

. .  

( ) ( 2 ). 



/ 55

( 75 , 95 ).

, 

( ) . 

26 9 . 

, 

. 1948 1968

1989 , 1993 , 1998

2008 . 1990

, 

.32)

. , 

21

. 

, , , . 1

, , , , 

, , , 

. , 

. 6 1990

. 

. 

, 

.33)

. 

, (

35 1 ). 1 ( 2 ). 

( 3 ). 1

1 , , 

( 4 ).

32) , , 12
33) , , 78-79



56

, 

. . 

1 , 1 (

11 1 ). , , 

( 2 ). 5

( 3 ). 

( ) , 

, , 

, 

( 1 ). 

( 2 ). ( )

. . 

. 

.34)

‘ ’ ‘ ’ ‘ ’

.35) ‘ ’

. 

( : - )

. . 

. “ , , 

, , 

” ( 3 ). 

.36)

34) , ( , 2014), 885
35) , “ ”, 2013 12 27
36) 1 2014 1 30 “[ ] ” “” 



/ 57

. 

, . 

.

. 

.37)

, 

, , , , , . 

. 

.

. 

( ) , 

.

. 

. 

, .38)

, 

, 

( ; ) 

.

, , 

, , , . 

(1) 

‘ ’

. 

37) , 2 ( , 2014), 51
38) , , 53



58

‘ ’

. 

.39)

, , , 

, 

. 

.40) 

(2) 

1) 

. 

. “ , , , , , , 

”( 4 )

. 

, 

. 

, 

, , , 

.41) , 

. 

. , 

.

39) , , 123
40) , , 124
41) , 1980

- : , 
, / , , ( ) , , , /

, : , , , , , , , / , 
- 

. 



/ 59

2) 

. 

, 

. 

. , 

(

11 1 ). 

( 2 ). 

( 3 ). 

10 , 10

( 12 1 ).

. 

, 

( 15 3). 

. , , 

( 15 4 1 ). 

, 

( 1 ). , 

, 

( 5 1 ). 

, ( 2 ).

. 

, 

.



60

. , 

( )

( ) , 

( 15 1 ).

‘ ’

( 3 4 ).

. 

, 

.

. , 

( 12 1 ). 

( 3 ).

, 

( 3 1 ). , 

, , , , , 

( 2 ) . , 

( 15 1 ), ( 16 1 ), 

( 2 ), 

( 17 ), 

( 18 1 ), 

( 2 ), 

( 21 1

), 

( 22 ), , , 

( 23 ), 

( 24 ) .



/ 61

. - 

- , 

, .

“

” ( 8 ). 

“

” ( 6 ).

. , “

(1. 

, 2. 

, , , , 

, 3. 

, 4. 

, 5. 

, 6. )

( 26 ).

. 

, , 

, 

. 

“ , 

” ( 10 1 ). 

( 2 ).

“

( ” “ ) ” ( 3 ). 

“

” ( 5 ).

“

” ( 14 1 ).

“



62

” ( 6 ).

(1) 

. 

. 

. 

.42)

, 

. 

. 

.

(2) 

1) 

. 

. 

1) 

- 

, 2) , 3) 

42) , , 124-125



/ 63

.

2) 

, 

, 

, , 

, . 

( )

. 

. 

.43)

3.0 . 3.0

, 

. 3.0 , , , , , 

. 

, 

, . 

, , , 

, , 

, , , 

.44)

. , 

43) , , 444
44) , “ 3.0 ”, 66 ( , 2014. 8), 327-328



64

( )

( 1 ).

. 

, 

( 1 ). 

.

, 

( 1 ).

( 3 1 ). 

( 2 ). 

( 3 ). 

( 4 ).

, , . , 

, .45)

. 

‘ ’

, , 

. 

.46) 

45) , , 408
46) Hartmut Maurer( ), 16 ( , 2010), 380-381



/ 65

( 1 ). 

( 52 ).

( : )

( “

” ) ( 53 1 ). 

. 

( 2 ). 

( 3 ).

, 

, 

( 1 ).

, 

( 3 1 ). 

( 2 ). 

, 

( 4 1 ). , 

1

, ( 2 ).

( 5 1 ). , 

( 2 ). ( 3

).

( 6 1 ). 

( 7 1 ). 



66

, , ( 9

1 ).

(1) ‘ ’ 

. , , , 

, , 

. 

1954 , 1970 , 1972 , 2001

, 2003

.

1991 ‘ ’ , 

1995 ‘ (Our Creative Diversity)’ . 

.47) 

(2) 

1) 

1980 ‘ ’ 

. 

2001 ‘ ’ 2005 10 20 (2007 3 18 )

( ) . 2010

2 25 2010 6

47) , , 320-321



/ 67

. 

2) 2001 ‘ ’

2001 ‘ ’ ( 1 ), 

, 

( 4 ). 

( 7 ), ( 8 ), 

( 10 ), 

, , ( 11 ) . 

20 .48)

. , 

, .49)

3) 2005

. 

. 

(soft law) 

.50)

. 

. 

. 

48) , “ : ”, 
50 1 (2010), 275

49) , , 275
50) , , 322



68

, 

, 

.51)

6 34 , 4

. , 

, 5 6

. 

. 

. , , 

( 12 , 13 ), 

, ( 13 , 14 ), 

( 18 ) . , 

, , . 

20 . 

, 

. 

, . 

. 

. 

. .52) 

, . , 

. , . 

, 

. 

51) , “ - -”, 16 , 406
52) , , 395 , 399



/ 69

, , 

, , , 

, , , 

, . . 

(1) 

2 “

, , , , , 

, , 

, , , 

.”

, .

“

(1. 

, 2. 

, 3. , 

, 4. , 5. 

, 6. )

.” , ( 7 ).

(2) 

2014 11 29 ( 12691 , 2014.5.28., ). 

( “ ” )

.

, 

. 



70

, 

, , 

.

“ ”

, 

, , , , , , 

( 2 1 ).

1) 

, 

, 

( 3 1 ). 

, , 

( 2 ). 

, 

( 4 ).

2) 

( “ ” ) 4 ( 6 1 ). 

(1. , 2. 

( . , . 

, . 

, . , . 

, . , . 

), 3. 

, 4. 

) ( 2 ).

3) 

1. , 2. 

, 3. 8 , 4. 9



/ 71

, 5. 

, 6. 

, 7. 

( 7 1 ). 

4) 

, 

( “ ” )

( 8 1 ). 

( 9 1 ). 

9

( 10 1 ). 

1

, 

( 2 ).

5) 

5 21

, 1 ( 11 1 ). 

( 2 ).

, , , 

( 12 1 ). 

( 2 ).

, 

( 13 1 ). 

( 14 1 ).

(3) 



72

1) 

, , 

. 

. 

. 

. 

.53) 

( , multiculturalism) ‘ ’ ‘ ( )’ ‘ (

)’ ‘ ’ . 1970

, 1980

. 

, , 

. 

.

1957 1960

. 

.

. 1997 7 14

( : ), 2007 7 18

, 2008 9 22 .54)

2) 

53) , “ : ”, 
2011 ( ), 37-38

54) , “ ”, 
, 2013. 2. 28. , 5-6



/ 73

, , , 

( 1 ). “ ”

( “ ” ) , , , 

( 2 1 ).

, , , 

, , . 

. 

, ( 4 , 

6 ), 3 , , 

. 

.55)

, , (

) , , 

, , 

.

3) 

( 1 ). 

( ). . 

. 

. 

( 3 ). 

, , 

( 18 ).

55) , “ ”, 36 4 ( , 
2008. 6), 204-208



74

4) 

( 1 ).

“ ” ( . 2 3

2 4 , 

. 3 4 2 4

)

( 2 1 ). “ ” ( . 

2 3 , . 4

) .)

( 2 ).

( 3 1 ). 

3 2( ), 3 4(

), 5 ( ), 6 (

), 7 ( ), 8 (

), 9 ( ), 10 ( ), 11 2(

), 12 ( ), 13

2( ), 14 2( ) 

. 

(4) 

( )

. , 

. , 

.

2003 2 , 2 27

, 1 10% 

. 1

. 2007 10 20 (



/ 75

) 18 , 10% 

.

2014 11 10%

. 11 21 10% 5% , 

15% .

. 

(OECD) 34 16 (47%) . 

, , .56)

. 1981 ‘ ’ ‘

’ . 1953

, . 

2 , 5% . 

, 9% . 

7

‘ ’ .

1888 2002

. 2001 15% . 

.

, OECD 18 (53%)

. . 20

97% . 

. .

2020 7012 ~2 4066

( ) “

( ) 

”( KDI) .57)

56) 2014 11 19 “‘ 2 
’ A Z ” 

57) , “[ ] ” 2014 11 26



76

. . 

. 

. 

2003 2247 2013 1625 . 66 (20

) 2017 887 330 (100 ) 

. . 1

94% . 10 . 

. .58) 

.

. 

.

(5) 

“ ( ) , 

” . “

( )” , 

, , .59) 

, , , 

, . 

. 

, , 

. 

. ( )

. 

58) 2014 11 14 “ ” 
59) , “ ”, 41 1 (

, 2012. 10), 230



/ 77

. 

, 

.

, 

. .

( )

. 

.

(1) - 

. 

, 

. 

. . 

. 

“



78

, , 

” . 

2014 1

. 

2013 12

.60) 

( ) , 

, 

. 

. 

, 

( ) .61) 

2014 1 , 

‘ ’ , , , , 

, , 

. 

.62) 

 

(2) 

. , 

. 

.63)

60) , , 165
61) , , 165
62) , “[ ] ”, 2014 10 6

63) , , 245



/ 79

70% 

. 

.

, 

. 

. 

. 

.

. 

(1) 

. 

? ‘ “ 

. 

. . 

“

” . 

. 

(2) 

1) 

1970 (NEA)

‘ ’ , 2003

. 

40 1 6



80

.

2) 

, 30% , 

1,000 300 . 

, 

30 . 

.64) 

3) 

. 2017

. , 20% 

, 15% 

. 

( )

.

. , 

. ‘

’ . 

.65) , 

64) 2011 2013 3 ‘
’ , 1

308 (467 7 ) , 

242 (80 5 ) . , 242 34 (15 )
3

. 2014 9 24 “
- 3 2011 34 15 -” 

65) 2012 2 7 ‘ ’ 2
2013 1 2 , 2014 6

2 11
. 2014 9 24 “

- 3 2011 34 15 -” 



/ 81

. 

. 

. 

.66) 

.67)

(3) ‘ ’

. 

. . 

. . 

. 

. 

‘ ’

2014 1 . ‘ ’

, , . 

1 883

9 1474 . . 9

1474 905 , 569 . 

438 , 

(418 ), (275 ), (175 ) . 

66) ( ) . , 1
. 

1 . 
10~11

. , 3
, 2 . 

. , 

. ‘
’ ‘ ’ . , “[ ] ‘

’ ”, 2014 6 4 ‘ ’ 
67) , “[ ] ‘ ’ ”, 2014 6 4

‘ ’ 



82

‘ ’ , ‘ ’

. ‘ ’ . 

, ‘ ’ ‘

’ . 6~8

. , ‘ ’

. , ‘ ’

. 1 5

‘ ’ ‘ ’ ‘ ’ ‘ ’ ‘ ’ ‘ ’

. ‘ ’ ‘ ’ . ‘ ’

. 

.68) 

(4) 

‘ ’ . 

. 

. 

. 

. ‘ ’

‘ ’ ‘ ’ . , “

”( 1 ). 

( 10 ). 

‘ ’

, 

. 

. 

68) 2014 10 16 “ ‘ ’ 10
” 



/ 83

. 

. 

. 

. 

, 

. 

.

(1) 

. , 

. 

. 

. 

.

(2) 

. 

, . 

. . 

. 

. 7

6 ‘ ’ . 

. 

.69) 22

. 

69) , “ ‘ ’ ” 2014 11 28



84

, UCC 

. 2001 9 , 

. 

. -GfK 6 1

. GfK 50

. 

. 

(3) 

, 

. 

. .70)

, 

. 

, . 

. 

.71) 

.

(4) 

. , , , , 

, . 

. 

. 

. 

. 

70) , , 243
71) , , 244



/ 85

‘ ’ , 

.72) 

. 

, ( )

. (Social town) 

. 

, 

, , 

. . 

(Renaud Donnediru de Vabres)

. 

, .

  . , 

2014 10 6,047 . 

.73) 

.74) 

. 

.75) 

72) , “[ ] ” 2014 8 18

73) 2014 7 24 “[ ] , ” 
74) . 

2014 7 28 8 12
6 . , 

. 

. 
. 

. 
, 

. 2014 7 29 “
” 

75) , , 226



86

.

‘ ’

. 

, . 

.

. ,

, 

.

, , , 

. 

. ‘ ’

, , 

.

. . 

.



/ 87

, “ ”, 4 , 

, 2013.3

, “ : ”, 

50 1 , 2010

, , , 1993

, “ : ”, 

2011 , 

, “ ”, 

, 2013. 2. 28. 

, 2 , , 2014

, “ ”, 42 4 , , 

2014. 6

, 20 , , 2010

, , , 2014

, “ - -”, 16

, 4 , , 2014

, , , 1997

, “ ”, 36 4 , 

, 2008. 6

, “ ”, 18 3 , 2011. 12

, “ ”, 43 1 , , 

2014. 10

, “ : ”, 48 2

, , , 2003

- ( ), “ ”, 35 2 , , 2006. 

12

, 9 , , 2014

, “ 3.0 ”, 66 , , 2014. 8

, “ ”, 41 1 , 

, 2012. 10



88

, 8 , , 2013

, , , 2008

, , , 2009

Hartmut Maurer( ), 16 , , 2010

, “ ”, 29 , 

, 2012

, 6 , , 2010

, “ ”, : , , 

2009



1)

1. 

. 

. 

2. ‘ ’

. “

”

, ( : )

“

, , 

, , , , , 

.” . , , 

. , 

. , , , , 

, , , 

. , 2006

= .

3. 1995 =

 * 



90

= , 1995 2001 = , 2002 2005 =

, 2006

. 

1999.2.8. 1 ( ) “

”

. 3

“ ”

. 2 1)

, 
2) . 

3) , 

.

4. . 

 1) “ ” ( “ ” )
( ) ( , 

) .
 2) . 

. 

. 

. 

. 

. (
)

. , 

. 

. , 
, , 

. . , 
2 2 .

. 
 3) , , , 

, , .



91

, 

. 

.

?  

, . 

, 

, 

. 

 

5. . 

, 

. 

‘ ’ . 

. , 

, 

. 

. “

”, 1980 “

” . 

“ ” , 

. 

. 

“ ”

. 

. 



92

. 

.

“ ”

. 

. 

. 

. 

.

.



3

1)

. 

. , , 

. 

. 

. 

. 

, , 

, . 

20

. , 

, . 

, 

. 

. 

 * , 



94

, , 
1). 

‘ ’, ‘ ’ ‘cultura agri’2)

. , (

)3) “ ”

, .4) 

‘ ’ ‘ ’ 

.5) , , , , 

, 6). 

, , ‘ ’7) , 

‘ ’

.8) , , , 

 1) . 
, , , , 4 1 , 

, 2004, 101 . 
 2) , , , 25 5 , , 1998, 84 ; , 

, , 50 , , 2010, 276 . 
 3) ‘ ’ , 

. , , , , 2007. 1. 13.( , 
: 

, , 2008, 6 2 ). 
 4) , : , , 1995, 5 ( , , , 

2012, 15 ). 
 5) Germelmann, Claas Friedrich, Kultur und staatliches 

Handeln, Mohr Siebeck, 2013, S. 7f.
 6) 

“ , ”
(U. Steiner) . , , 84

. 
 7) Germelmann, a.a.O., S. 5f. . 
 8) , , 16 . , 

, 277 . , . 
, , 6-13 . 



/ 95

“

” , , , , 

(U. Steiner) 9)

. 

, 

, (Musealisierung), (Kommerzialisierung), 

(Globalisierung)10), (Digitalisierung) .11) 

, , 

. , 

. 

, . 

. 

. 

, 

.12) 

, 

. (Benjamin)

, 

, . 

. 

1

. 

. 

, . 

. 

, 

 9) U.Steiner, Kulturauftrag im staatlichen Gemeinwesen, VVDStRL Heft 42(1984), S.8f.( , 
, 85 ). 

. , , 7 , , 2007, 205 . 
10) , , , 104-105 . 
11) Lenski, Sophie-Charlotte, Offentliches Kulturrecht Materielle und immaterielle Kulturwerke 

zwischen Schutz, Förderung und Wertschöpfung -, Mohr Siebeck, 2012, S. 3ff. 
12) Lenski, a.a.O., S. 6-7. 



96

. (Original)

, 

.13) 

(1) 

, 

. ‘

’ (Horkheimer) (Adorno)

‘ ’14) ‘ ’

.15) 

, , 
16), 

.17)

, 

.18) 

‘ ’

.19) 

13) Lenski, a.a.O., S. 7-8. 
14) Horkheimer, Max/Adorno, Theodor, Dialektik der Aufklärung, Fischer Taschenbuch Verlag, F(M), 

1969(1947), , , , 1995, 169 (
, , 18 , 15 ).

15) , , , 107 ; , , 18 ; , , 
13-14 ; , , , , 4 1 , 

, 2004, 107 . 
16) , , 18 ; , , 14 . 
17) (Marx)

, , 
- , , 94 , 

, 2005, 85 . 
18) , , , 102-104 ; , , 14

. 



/ 97

, “ ”

“

, . . 

, . , . , . 

, . , . 

( )

, . , 

, . 

, . 

, , , , . 

( , 2 2

.), . 

” . 

‘ ’ “

( ) ” . 

, 
20), 

. 

(2) 

21), 22)

, , 

19) , , , 107 ; , , 24 . UNESCO
“ ‘

( , , 15 ). 
20) , , 39 . 
21) , , , 111-112 , 

, (window effect)(
) , , , 25

, , , 
. 

22) ,  :  , 
, 14 , , 2003, 177-179 . 



98

, , , 

, , , 

. 

, , , , 

1 , , , , 

, , , 

2 . 

, 

, , 

.23)

(1) 

, 

, 

.24) 

.25) ‘ ’ (U. 

Steiner) (“ ”)

.26) 

23) , , 179 . 
24) , , 7 , , 2007, 205 . , 

, 
. , , , 2007, 146 . 

25) - , , , 18 , , 1990, 
161-178 ; , , , 1993; , 

, , 25 5 , , 1998, 83-92 ; , 
, , 6 1 , , 2006, 

275-302 ; , , , 14 3 , 
, 2008, 247-272 ; , - 

-, , 43 2 , , 2009, 484-503 ; . 



/ 99

27)

20

, , 3 . 

, ‘ ’ 

.28) 

(2) 

9 “

.” (Kulturförderpflicht) 

, ( 10 ) ( 34

1 ) , 

.29)

, 
30) (

)31), 

, 

26) , , 84 . 
27) . , 

, 85 ( 12 J.G.Fichte, Die Grundzuge des gegenwartigen Zeitalters, 1806, in: 
I.H.Fichte (Hrsg.), Samtliche Werke Bd. VII, 1846, S.189, 200ff. ). 

28) , , 147 . 
29) , , 148-149 . 
30) (Gebot der Neutralität) . Lenski, a.a.O., S. 

57. 
31) 2004.05.27., 2003 1,2004 4( ) “

, 
. 

. 
, 

. 
. 

, 
. 

, .”
.



100

( ), 

( ) .32)

(3) 

(Kulturrecht) . 

, , , 

, , , 
33), 

, , , , 

, , , 

.34) .35) 

(Staatsziel)

. 

.36) 

1

. , .37) 

(Leistungsrecht) , 

.38) 9

. .39)

32) , , 206 ; , , 88-90 . 
33) , , 208 . 
34) Germelmann, a.a.O., S. 135-152 . 
35) , , , 21 , , 2007, 65 . 

19 , 
- , 2004, 43-47 . 

36) Lenski, a.a.O., S. 67. 
37) Lenski, a.a.O., S. 77-89. 
38) Lenski, a.a.O., S. 90-92. 
39) 2005.2.3., 2001 9,10,11,12,13,14,15,2004



/ 101

. 
40) , 

.41) , 

. 

, , , , 

. , , 

, . 

, , , 

. , , , 

, , , 

, , , 

.42) 

, , 

, 

5( ) ( ) “ 9 ‘
’, ‘ ’ , , 

”... “ 9
‘ ’, ‘ ’ . 

. . 

, 
”

. 
40) , , 

32 4 , , 2004, 244 . 
41) 2004.5.27., 2003 1,2004 4( ) (“

, , , 
, 

, 
.”) . 

42) , , 21
, , 3 3 , 

, 2009, 21 . 
, , 

, , , 2 , 
, 2012, 36 . 



102

. 

(1) - - 

1) 

( , Agency for Cultural Affairs)43)

. 1968 6 15

. 2014 ( )

, 

, , , 

.44) 

( )

.45) ( )

3 2 .46)

, , 

, , , 

, , , 

43) http://ja.wikipedia.org/wiki/%E6%96%87%E5%8C%96%E5%BA%81(2014.11.27. )
44) “ ”, , 2014, 1

. “ ”, , 2014, 6
. http://www.bunka.go.jp/bunka_gyousei/sosiki/index.html(2014.11.30

)
45) 27 4

. 
46) 3 2 ( )

( )
. 

26 . 



/ 103

.47)

2) 

) 

( 1 ) 1999 . 3

, 

, 

. 

) 48)49) 

47) . http://www.bunka.go.jp/bunka_gyousei/index.html
48) , 3

PDCA , 
. 

. 1 (2002 ), 2 (2007 )
. 2010 2

, 2011
( 3 ) 3

. 2014 3 4
. 3 . ) , 

) ( , 
, 

, , , 
, ), ) (

, , , , 
, , , 

, , ) . “ ”, , 
2014, 2-5

   3 PDCA

PDCA( , , , ) 

. 3

. 2011
2012

. “ ”,
, 2014, 5 , 3 PDCA

   2010 2014 3 28  
. 



104

“ ” 

(2001) . “

”

( 1 ), ( 3 ) ( 4 ) . 

) 

1 ( ), 2 ( ), 3 ( , ), 

4 ( ) 4

, 

, , 

, 

( 1 ), 2002 .  

) 

, 

, 

, 

, 

( 1 ), 2004 .50) 

2020
1 . “

”, , 2014, 5
49) 1 2 3

. http://www.bunka.go.jp/bunka_gyousei/housin/index.html(2014.11.30.
)

50) 1 ( , 2 ( ), 3 ( ), 4 (
) , 

. 



/ 105

) 3 ( , )

2

, 

.51)

) 

( ), , 

( 1 ) . ( 1 ), 

( 2 ), ( 3 ), ( 4 ), ( 5 ), 

( 6 ), ( 7 ), ( 8 ) . 

) 

. ( 1 ), ( 2 ), 

( 3 ), ( 4 ) . 

) 52)

. 

, 

.53) 

51) , 
52) 

.



106

( 1 ).

3) 

) 

, , , 

, , , , 

. 

. 

, , 

. 

. 

, 

.54) 1997

.55) , , 

. 

) 

. , , , ( ), 

(

53) “ ”, 25 8 6 , , , 
7, 2

54) “ ”, , 2014, 20
55) . 

http://j-mediaarts.jp/?locale=ja(2014.11.29. ). , , 
, 4

. 2014 71 3,853
. 

. “ ”, , 
2014, 20 ; 



/ 107

.), , 

( 2 ). , , , , , 

. , 

. 

, , 

. 

. 2 10 2

, 

. 

, 

, , , , , , , 

, , , , 

( 2 ). 

(

)

. , , , 

( , ) ( 2 2 ). 

(2) 

1) 

( )

. (

) ( ) . 



108

.56) 

1949

1975 1982 , ( ), 

( ), ( ) 

. , 

, . 

( ), ( ) 8 . 

. 

.

1 ( )

2 ( )
3 ( )
4
5
6
7
8
9

10

< 1> 

: , 2012 .

, 

, 

.57)

56) , , , 2012 12 , 5
57) 2013 1 33 ; 



/ 109

2) 

2009 “

( )” . 2014

“

” “ ” . 

, , , , , , , 

. 

( ), ( ) , 

. 

, , , , , , 

( , 2011), 

( , 2009), ( , 

2011), ( , 2001), ( , 1987), 

( , 2009), (2006 ), 

( ,  2010) . 

, 2010

“ ( )” . 

, 

, ( 2 ).

6 39 , 1 2

, 3

, 4

, 5 , 6

.

. 

, 

. , , 

2011 9 27



110

. 

.58)

(1) 

, . 

, , , 

, , , 

, , 

, , , 

, , , 

, , , 

, 

, , 

, 

, 

.

, , 

, , , , 

, , . 

58) 2010 . 
, 

- -, , 
7 2 , , 2013, 229-252 ; , 

, , 37 , , 2011, 33-58
; , , , , 1 1 , 

, 2014, 85-103 ; , ( ), , 
4 , , 2012, 205-232 ; , 

, China , 13 , , 2012, 
53-84 . ( , 

, ), ( ) . 



/ 111

, , 

, ( ) , , 

. 

(2) 

2004 , 

, , , 

, , 

, 

.59)

(ICT)

, 

, 2009

.60) 2011

82 6 4 2006 5.6% , 2011

41 5 2006 24.8% , 

.61) 

, 

, , 

, 

, 

.62)

, 

, , 

, (ICT) 

59) , 10 , , 2004, 3 ( , 
, , 2 , , 

2012, 56 ). 
60) , , 56 . 
61) , , 2012( , , 57 ). 
62) , , 2008( , , 59

). 



112

.63)

, 

. , 

.

64), 65), 66), 67), 

63) , , 59-60 . 
64) , , 

, 26-2, , 2012, 177 ( ), 182 (
), 184 ( ); , 

- , 
51 4 , , 2010, 193-218 , 195 ( ), 204 (

), 209 ( ); , , 
, 13 1 , 2012, 401-430 ; , 

, , 28 3 _ , 2011, 43-75 , 
48 ( ), 53 ( ); , 

, , 64 , , 2014, 145-175 , 152 (
); , - 

- , , 31
, 2006, 309-333 ; , (

), , 8 4 , , 2006, 7-33 ; , 
, , 15 , 

, 2005, 5-55 . 
65) , , , 

26 3 , , 2013, 197-205 , 198 ( , 
), 200 ( ), 201 (

).
66) , , , 37 , , 2012, 

11-28 , 13 ( ), 16 (
), 19 ( ); , 

, , 6 1 , , 2012, 61-88 , 64 ( ), 71
( ); , , , 
21-3, , 2013, 119-147 , 120 ( - , 

, 122 - , ), 124 ( ), 127
( ), 131 ( - ), 134 ( . 1. , 
137 . 2. . 139 ( ); , 

, , 21 3 , , 2014, 555-592 , 559 (



/ 113

68), 69) . 

, , , , 

, 

, 

, . 
70) , 

, 

(regulatorisches Trilemma) .71) 

, 

, 

. 

, 

), 567 ( ), 579 (
); , , , 64 , 

, 2014, 145-175 , 157 ( ); , 
, , 16 , , 2005, 

139-156 , 141 ( ), 143 (
, , , 

).
67) , ‘ ’ , IT , 6 , 

IT , 2012, 215-238 , 216 ( . 1 ), 219 (
, , - ), 222 ( ), 

224 ( ), 232 ( ). 
68) [ ], , 

, , 113 , , 2009, 149 (
), 173 (

).
69) , , , 26 3 , 

, 2013, 145-154 , 148 ( ), 150 (
), 152 ( , , 

, , , 
). 

70) , , 15
1 , , 2009, 497-526 . 

71) , -, , 
41 4 , , 2013, 163-164 . 



114

. 

(Regulierung)

.72) 

, , , , 

, 

, 

- ( )

. , 

, , , 

. 

72) , , 171 . ‘
’

. 



4

1)

. 

. 

. 9

. 

. 

2 ‘ ’ ‘

’

, , , . 

( 3 ) , 

( 13 ), 

( 35 , 40 , 55 , 56 ), ( 39

, 60 ), , ( 42

), ( 44 ) 

. 9 “

” 1 “

, 

”

9 1)

 * /
 1) 2003. 1. 30. 2001 64, 15-1, 48, 62



116

.

, 

. 

,2) 

, 

.3) 

, 

,4) 

, , 

.5) 

,6) 

‘ ’ 

.7)

 2) 2000. 6. 29. 98 67, 12-1, 801, 
 3) 2003. 1. 30. 2001 64, 15-1, 48 

.
 4) 2007. 7. 26. 2003 377, 19-2, 90. 

, 
 5) 2009. 7. 30. 2007 870, 21-2 , 348 
 6) 2010. 10. 28. 2008 74, 22-2 , 41; 2011. 7. 28. 2009 244, 23-2

, 33 
 7) 2012. 6. 27. 2011 34, 24-1 , 714 



/ 117

. 

8) 9 , 69

, , 

9) 
10) , 

11) 12)

. 

, 

. 

9

.

‘ ’ ,13) 

.14) 15)

 8) , , 3 , 1994, 
, 53 ; , , 44 , 

, 2009, 235 ; , , 
10 2 , , 2010, 1 ; , 

, 31 , , 2011, 1 ; , , 
, 2012

 9) , , 44 3 , , 2003, 1

10) , 5, , 2005
11) , , 34 3 , , 2006, 421 ; 

, , 11 2 , 
, 2011, 323 .

12) , , 31 , , 2008, 77
13) , ( ), , 2005, 426 ; , ( ), , 2009, 254 ; 

, , , 2010, 143 ; , , , 2011, 171 ; , , 
, 2014, 290



118

. 

, 

. 

, 

. , , 

, 

. , 

, 

, 

. 

, 

.

. “

” “

” , 9 “ ”

69 “ ” , 

( 22 ), ( 22 ), ( 20 ), ( 31 ) 

. 
16) 17), 18)

14) , , 18 , 1990, 161 ; 
, , 4 , , 1992, 3 ; 

, , 14 3 , , 
2008, 299 .

15) , , 185-223 , , 
413-432 .



/ 119

, ,19) 

, .20) 

.

“ . 

“ ” 

, 

( 9 ). 

, , , 

, 

, 

. ( ) 

, . 

. 

, 

. 

. 

, 

. 

, 

.”21)

“

16) 1991. 2. 11. 90 27, 3, 11; 1994. 2. 24. 93 192, 6-1, 173
17) 1992. 10. 1. 92 68 , 4, 659; 1992. 11. 12. 89 88, 4, 739; ; 

2000. 4. 27. 98 16 , 12-1, 427
18) 2003. 2. 27. 2000 26, 15-1, 176; 2003. 12. 18. 2002 14 , 15-2

, 466 
19) 2002. 4. 25. 2001 200, 14-1, 382
20) 1994. 2. 24. 92 43, 6-1, 72; 1997. 5. 29. 94 5, 9-1, 519 
21) 2004. 5. 27. 2003 1 , 16-1, 670, 679 



120

, ”

“ 6 25

, 

” 

,22) 9

9

.23) 

.24)

9

. ‘ ’

11 ‘ ’

, ‘ ’ 

9 69

. 

, , , 

. 

, , 

. 

34

. 

22) 2000. 6. 29. 98 67, 12-1, 801, 807-808
23) 2010. 10. 28. 2008 74, 22-2 , 41, 51; 2011. 7. 28. 2009 244, 

23-2 , 33, 47.
24) , , 431 ; , . 288-304; , (2011), 5-6 ; , 

, 55 ; , , 632-633 ; , , 237-239 .



/ 121

. 

, 

.

. 

‘ ’ 

9 .

25)

. 9

69 , 

‘ ’26) ‘

’27) . 

‘ ’

.28) 9

25) . 
, , , 2000, 11-37 .

26) , , 129
27) , , 125
28) , , 171



122

.29)

, ‘

’ . 20

. 

, 

‘ ’

.30) 

. 

, 

.

(people) (nation)

. , , 

, “ , , 

”

.31) . 

. 

.32) 

, 

.33) 

. 

. , , 

, 

29) , , 44 1 , 2003, 92-93 ; 
, 44 1 , 2003, 9-11 .

30) E.J. , 1780 , , 2005, 179 .
31) , 20-21 . 
32) Bernard Yack, “Popular Sovereignty and Nationalism”, Political Theory, Vol.29, No.4, (2001), pp. 

520-521.
33) Ibid, pp. 521-523.



/ 123

‘ ’ .34)

, 

, , 

, ‘ (Multicultural Society)’

.35) 2007 UN “

, 

” 36)

. ‘ ’

, ‘ ’

.37)

9 ‘ ’ ‘ ’ 

.38) 

, 

.39) ‘ ’

, 

. 9 ‘ ’ 

. 

, 

.

“ 9

34) , , 
55 4 , , 2014, 12-13 , .

35) , , 16 2 , , 2010, 1 ; , 
, 16 2 , , 2010, 105 ; , 

, 48 , , 
2010, 1 ; , , 41 2 , 

, 2012, 1 .
36) , , 9 .
37) , , 2 .
38) , , 17 .
39) , , 14-15 .



124

” 40)

, “ 9 ‘ ’, ‘ ’

” “

,” “

‘

’ 9 ‘ ’

” 41) 

. 

. , 

. 

. 

. , 

. 

. 

.

‘ ’ ‘ ’

. , 

, , 

. 

, 

40) 1997. 7. 16. 95 6 , 9-2, 1, 19 
41) 2005. 2. 3. 2001 9 , 17-1, 1, 17-18.



/ 125

. 

. 

.

, 

, . ‘ (Cultural Property)’ 

‘ (Cultural Heritage)’ , 

. ‘

’ . 2 2

‘ 2 1

.’

.42) 1972. 11. 23. 

‘ ’(1988. 12. 14. ) 

“

” “

”

. 

1 ‘ ’ ‘

’ ‘ ’

. 

. 

. , 

, , , 

.43) 

. ‘ ’

.44) 

42) , (2011), 3 .
43) , , , 2004, 239 .



126

(Common Heritage of Mankind)

.

. 

3

. 

‘ ’ 

11 1

, 20 , 23

. 

. 

. 

‘ (trust)’ .45) 

(fiduciary duty)46) . 

, 

, 

. 

. 

44) , 222 .
45) Kemal Baslar, The Concept of the Common Heritage of Mankind in International Law, Martinus 

Nijhoff Publishers, 1998, p. 65
46) 

. ,  ( , 2012), p. 992. 



/ 127

. 

, 

. 

. 

.

9

. 9 , 69

, 9

. 69 9

, , 

. 9

. 

, 

, 

, 

. 9

, , , , 

. 

, 

.

. 



128

, 

. 

. 

, 

. 

, 

. , 

9

.



1)

.

. 

, ‘ ’

‘ ’

, .

. 1817 , 

. 

, 1933

, 

. 2005 Enquête-Kommission 20b

“

, 

. 

. 

“ (BVerfGE 36, 321, 331)”

5 , 

. Hartz 

, 

, 

.

 * 



130

, 

, 

.

, 

. , 9 , 69 , 

. “

” 2013.12.30.

2014.3.31. . 3 “ “ ” , 

, , , 

. 

4

, 5

, 

.

. (

) , 

. 

11

. . 

, 

. 

, 

, 

.



5

1)

. 

20 , , , 

. 

, , , , , 

. , , , 

. 

. 

, . , 

, 

, 

. 

. 20

, , , . 

. 

. ‘ ’, ‘ ’ 

. 

. 

. , 

. 

, 

. , 

 * /



132

. 

. 

, , 

( ) ( )

. 

 

: , , , , , , 

. 

. 

. 

. 

. 

. , , , , 

. 

. 

.1) 

. 

. , , 

, 

. 

. , 

( )

 1) .



/ 133

.2) 

. 

, 

, 

. 

, , , 

. 

.

, 

. 

. 

, 

, 

. 

, 3), , , 

, 

. , 
4) 

. 

. 

, 

 2) , 1990 12 18 UN ‘
’

, . 
. 

 3) 
. 

( )
. 

 4) , , : , 20 , 65 ; /
J. , , ( ), 2013 . 



134

, . 

1) 

(Globalization) ( : 

, ) , , 

, , .5) 

(Internationalization)

. ‘ ’ ‘ ’

. 

.6) 
7)(Entnationalstaatlichung)

8), 

(die nationale Kultur)

. , , 

.

. 

. 

. , 

 5) , , 68 .
 6) Armin von Bogdandy, Demokratie, Globalizierung, Zukunft des Völkerrechts. ZaöRV 2003, S. 856.
 7) 

, ( ) , 
( )
. , , ( ), Imagine 2003, 46 . 

. 
 8) / J. , , ( ), 2013. 500-502 .



/ 135

.9) , 

, 

19-20

.10) 

. , 

. , 

.11) 

. , 

. 

.12) , ‘ ’(Konstitutionaliseirung 

des Völkerrechts)

13) . 

. 

, 

.14)

(Globalization) 21

 9) R. Rilling, ‘American Empire’ als Wille und Vorstellung. Die neue große Strategie der Regierung 
Bush, in: RLS-Standpunlkte 5 (2003) 1 ff.(Armin von Bogdandy, a.a.O., ZaöRV 2003, S. 861 
rezit.). 

10) A. Anghie, Time Present and Time Past: Globalization, International Financial Institutions, and the 
Third World, N.Y.U. Journal of International Law and Politics 32, pp. 246(Armin von Bogdandy, 
a.a.O., ZaöRV 2003, S. 862 rezit.). 

11) J. t. Mathew, Power Shift, Foreign Affairs 1997, pp. 50(Armin von Bogdandy, a.a.O., ZaöRV 2003, 
S. 863 )

12) W. Meng, Gedanken zur Frage unmittelbarer Anwendung von WTO-Recht in der EG, in: FS für 
Rudolf Bernhardt, 1995, S. 1063, S. 1080 ff.

13) Ekkerhart Stein, International Integration and Democracy: No Love at First Sight, AJIL 95 (2001), 
S. 489.

14) Siehe, A. von Bogdany, a.a.O., S. 855. 



136

. 

, , . 

, . 

, , 

. 

. 

, 3

. 3 , 

, 

. , , 

3

. 

‘ ’

. , 

. . 

2) ( ) 

1980

, 19

. 

. , , 

, .15) 

. , 

. 

15) / J. , , 500-502 



/ 137

. , 

, 

. 

.16) 

. 

, , . 

.17) 

, , 

. 

. , 

, . , 

. , . , 

. , 

.18) 

. 

1990 , 1997 IMF, 2008

. 1990

, , 

. 

( )

. 

. 

16) / J. , , 259 . 
17) 

. 
18) / J. , , 243 .



138

1) 

(ethnic group)

. 

. , 

, , 

. 

.19) 

.20) 

(Assimilation)

.21) 

(multiculturalism)

, 

. 

. 

. . 

, 

. 

. , , 

19) , ‘ ’, 21 24 1 , 251 ‘
, , 

’ . 
20) , ‘ , 249 .
21) . 

. 

. 



/ 139

. 

. 

. 

, 1970-1990 , , 

, .22) 

. , 

. 

.23) , 

, 

. 

2) 

. 

. 

. 1970

. 

. 

(ethnic)

.24) 

22) / J. , , ( ), 2013. 420 .
23) 2001 9.11. , 

‘
’ . 

24) (C. Talyor) (W. Kymlicka)
. Charles Taylor, Multiculturalism, Amy 

Gutmann(ed.), Princeton Univ. Press 1994; Will Kymlicka, Multicultural Citizenship, ( ), 



140

. 

. 

.25) 

.26) 

.27) 
28)

. 

, 

.29) 

‘ ’ ‘ ’

.30) 

.31) 

, , 

, 

.32)

‘ ’ ‘ ’

, 

( ) ( ) , , , 

.33) 

, 2010 . 
25) ,‘ ’, 36 , 217 ; , , 257

. 
26) , , 227 . 
27) Will Kymlicka, , 400 .; , ‘ (Kymlicka)

’, 44 1 , 60 . 
28) , , . 
29) Will Kymlicka, , 400 . 
30) Will Kymlicka, , 400 . 
31) , , 63 .
32) , , 63 .
33) - , ‘ ’, ( ), 46



/ 141

, 

‘ ’

, 

.34) 

3) 

(1) 

, 

2001 11 31 ‘

’(Universal Declaration on Cultural Diversity) . 1

“ . 

. 

, , . 

.” “ ”

. 2005 33 , 2007 3 18

. 

. 

‘ ’, ‘

’, ‘

’ ‘

’ ‘ ’

.35)

2 , 407 . 
34) , , 64 . 
35) , , 

, 2007, 23 .



142

‘ ’(2014.5.28. , 2014.11.29. 

) . ‘ ’ “ ”

, , , 

, , , , “

( 2 1 ). ” “ , , 

, 

( 2 2 ). 

. 

(2) 

. ‘

.’( 1 )

. 

. 

. 

. 

. 

. , 

. 



/ 143

. 2

. 

. 

. 

, . 

. , 

2,3

. 

. 

. . 

, , 

, , 36)

. , , 

, 

.37) 

, 

, . 

. 

, , 

, . 

36) / J. , , 416 .
37) 2000 ‘ ’

. 



144

1) 

, 

. 
39) 

1990 .40)41) 1990

.42) , 

, 

‘ ’ . 1990 1992

. 

38) 2008 , ‘ ’, 
1 , 108 ; 2013 , ‘

’, 15 1 (2014) ; , . 
39) 

. 
( ). , ‘ ’, 

43 2 ; , ‘ ‘
’ ’, 2009 49 .

40) 1997
. 1979 UN ‘

’(Convention on the Elimination of All Forms of Discrimination 
against Women) . 1984

9 9
( , , , 

2010, 67 ). (1997 )
. 2000.8.31. 97 12. 

41) 1997 , 

. 
42) 3D . 

, 
. 



/ 145

. 

, 

. 

. 

. 

. ‘ ’

. 

2) 

.43) 

9 . 

. 

‘ ’ ‘ ’ ‘

’ , .44) 

.45) .46) 

. ‘ ’ ‘ ’
47) 

43) , ‘ ’, 134 ; , ‘
’, 16 2 ; , ‘ ’, 16

2 ; , ‘ ’, 23 . 
44) ,‘ ’, 13 1 .
45) , . 
46) , ‘ ’, 46 . 
47) 11298 , 2012. 10. , 2013.7.1. .



146

. 

. ‘ ’

, . ‘ ’

2010

. 

3 .48) 

, 

. 

.49) 

, , 

.50) 

1) 

. 2000

. 1990
51) 

48) , ‘ ’, 28 ; , ‘
, 2003 : ’, 5 1 .

49) ‘ ’
‘ ’ . 

. 

. 
50) , , 25 2 ; , ‘

’, 27 1 . 
51) 2007.8.30. 2004 670; 

1995. 12. 22. 95 2050 ; 1997. 10. 10. 97 10352 ; 2005. 11. 
10. 2005 50034 . 



/ 147

. 

.52) 

, 

.53) . 

.54) 

, ‘ ’ . 

. 

‘ ’ . 

‘ ’

. 

2) 

. 

, 

.55) 

. 

, 

. 

, , 

52) 18 .
53) 2008 . 
54) 

. , 
. 

. 
55) 2011.9.29. 2007 1083 ‘

’
3 . 



148

.56) . 

.57) 

‘ ’58) ‘

’ . 

. 

. 

‘ ’ ‘ ’ . 

‘ ’ ‘ ’

. ‘ ’

. 
59)

. 

56) 2010.6.10. 2010 574 ; 2009.12.18. 2009 2577 . 
57) 2008.7.24. 2007 3930; 2012.4.26. 2010 27448( ) .
58) “

” “ ‘ ’ , 
” .http://media.daum.net/socie

ty/others/newsview?newsid=20141006151406319. . 
59) 39 40 , 

. 



/ 149

. , 

, . 

. 

. 

. 

.60)

. 

. , 

, 

. 

, 

. 

. 

. 

. 

, 

. 

. 

1) 

‘ ’

60) / J. , , 365 . 



150

. 

( )

. , 

, , , 

. 

. 
61) 62)

. 

. , 

. 

. 

, ‘ ’, ‘ ’ ‘ ’

.63) ‘ ’

‘ ’

. ‘ ’ , ‘ ’

, ‘ ’ . 

.64) 

2) 

(1) 

. 7

2 ‘ .’ . 

61) Charles Taylor, Multiculturalism, Amy Gutmann(ed.), Princeton Univ. Press 1994. 
62) Will Kymlicka, Multicultural Citizenship, ( ), , 2010.
63) ‘ ’ 18 ‘ ’ . 
64) , ‘ ’, 16 2 , 116 .



/ 151

5 5 2 ‘

’ . 6

2 ‘ ’

. ‘

’ .65) 

.66) 6 1 2

. 

. , 6

1

2

. 

. 

. 

( ). 

.67) 

‘ (1984 )’, ‘ (1978

)’, ‘,’ ‘

(1990 ), ’ILO 68)(1991 ) 

( 6 1 ). 

.69) 

65) , ‘ ’, , 55 1 , 
525 . 

66) , , 2014, 342 ; , , 2014, 314 .
67) , , 341 .
68) (ILO) 105

, 6 1
. 1998.7.16. 97 23.

69) , , 342 . 



152

6 1 2 , 

. 

6 1 .70) 

6

. 

. 

.71) 

(2) 

9 ‘ ’

. 69 ‘ ’

. ‘ ’ ‘

’ . 

.72) 

, 

.73) 

‘ ’

. , , 74)

70) , ‘ ’- , , -, 43 (2014), 38
‘ , ’

, 
. 

71) ‘ ’ . Armin von 
Bogdandy, Demokratie, Globalizierung, Zukunft des Völkerrechts. ZaöRV 2003, S. 853ff.; 

, , , 14 3 . 
72) , , 292 ; , , 351 ; , ‘

, 14 3 , 304 ; 20045.27. 2003 1 . 
73) , , 352 . 
74) 2000.4.7. 98 16. 



/ 153

. ‘ ’

. 

. 

. 

9 ‘ ’, ‘

’ .75)

. 

. 

, 

. 

9

. 

9 ‘ ’ ‘ ’

. ‘ ’ ‘ ’

. 

‘ ’ , , ‘ ’

, . 

. 9
76) ‘ ’ ‘ ’

75) “ 9 “ ”, “ ”
, , 

.” ( 2005.2.3. 2001 9 ). 
. ‘ ’

‘ ’ . 



154

. 9

. , 

9 . 

‘ ’ ‘ ’ ‘

’

. , 

. 9

.77) 

9

(1980 )

. 1980

. (1987 )

, . 

1990 , 

. , 

, IMF . 

170

. 

(3) 

76) “ ‘ ’ ‘ ’
. 

, 
”. (

2005.2.3.2001 9 ). 
. 

77) , ‘ ’, 41 2 , 15 ; , 
‘ ’, 21 1 , 165 . 



/ 155

.78) 

. , . 

.79) 

. 

80) . 

.81) 

, 

.82) 

‘ ’

.83) 

.84) 

. 

78) ‘
’ 

. 2011.9.29. 2007 1083 
( ).

79) 2011.9.29. 2007 1083 ; 2001.11.29. 99 494; 2000.8.31. 97 12. 
80) , 905 . 

.; , ‘ ’, 26 , 20
, 

81) , , 386 .
82) , , 387 . 
83) , ‘ ’, 19 , 307 . 
84) 

, 
. . , , , 

, ( ), , 
. 



156

. 

. 

6 2 1

. 6

. 

. 

2) 

(1) 

. 

(emigration), 

(immigration) . 

(migration) . 

( ) 

.85) 

. 

, .86)

, , 

. (3 ) 

.87) 

, 

85) , ‘ “ ” ’, 45, 265-266 .
86) , ‘ ’, ( ) 31 1 , 67

.
87) UN 1 ‘ . 



/ 157

‘ ’, 

‘ ’, 

‘ ’ . ‘

’ . 

‘ ’ . 

‘ ’ . ‘ ’

. 

(2) 

. 

, 

. 

, , 

.88)

. 

. 

, 

6 , 

9

. 

89) 

, .90) 

88) , ‘ ’, 134 , 285 . 
89) . 
90) , , 

, 
. , ‘ ’, 



158

‘ ’

.91) 

, 

. 

‘ ’

, 

. ‘ ’

. , ‘ ’ 

‘ ’

, 

. 

. 

‘ ’ , ‘

’ ‘ ’

. 

.92) 

. 

(F-5)

. 

. 

.93) 

, 

, . 

36 , 380 ; / J. , , 183 , 317 . 
91) / J. , , 513 . 
92) / J. , , 439 - “ , 

. 

. 
.” . 

93) / J. , , 513



/ 159

. 

, , . 

. 

. 

( ). 

.94) 

, , 

, 

. , 

.95) 

, 

. 

. . 

. 

, 

. 

.96) 

94) ‘ ’ . 
95) , , ‘ ’

Km , 
. , 

, . , 
. . Will 

Kymlicka, Multicultural Citizenship, ( ), , 399 . 
96) / J. , , 147-148 .



160

. 

, 

. 

. 

. 

. (?)

. 



/ 161

Armin von Bogdandy, Demokratie, Globalizierung, Zukunft des Völkerrechts. ZaöRV 2003.

Charles Taylor, Multiculturalism, Amy Gutmann(ed.), Pronceton Univ. Press 1994. 

Ekkerhart Stein, International Integration and Democracy: No Love at First Sight, AJIL 95 

(2001)

W. Meng, Gedanken zur Frage unmittelbarer Anwendung von WTO-Recht in der EG, in: FS 

für Rudolf Bernhardt, 1995.

Will Kymlicka, Multicultural Citzenship, ( ), , 2010.

Zygmunt Bauman/Carlo Bordoni, State of Crises, ( ), ‘ ’, 2014.

, ‘ ’, 26 .

, ‘ ’, 36 .

, , ( ), 2003. 

, ‘ ’, 16 2 .

, ‘ ‘ ’ ’, 

2009 , 49 .

, ‘ : ’, 20 .

, ‘ ’, 16 2 . 

, , , , , 2010.

, ‘ ’, 27 1 .

, , , 14 3 .

- , ‘ ’, ( ), 

46 2 ,

, ‘ ’, 21 1 .

, ‘ ’, 23 .

, (Kymlicka) , 44

1 .

,‘ , 2003 : ’, 5

1

, , 2014.

/ J. , , ( ), 2013.

, ‘ ’, 693 (2014.6). 



162

, ‘ ’, 19

, ‘ ’, 16 2 .

, ‘ ’, 46 . 

, ‘ ’, 15 1 (2014). 

, ‘ ’, 16 2 . 

, ‘ ’, 1 .

, ‘ ’, 28 .

, ‘ ’, 21 24 1

, (

, 2007).

( ), , 2004.

, ‘ ’, 43 2 .

, ‘ ’, 13 1 . 

, , 25 2 .

, ‘ ’, 134 .

, ‘ ’, 41 2

, ‘ ’, ( ) 31 1 . 

, , 2014.

, ‘ ’- , , -, 43 (2014).



1)

, 

‘ ’

, 

. 

, 1990

, ‘

’ ‘ ’

. 

, 

( 1 ), , 

( 11 ), ( 12 ) 

. 

( 1 ), 

, , , 

. 

( 18 , 

5 )1) . 

 * 
 1)  18 ( ) 

, , 
.



164

. 

5 5 , ‘

’ . 1 (2008-2012)

, , 

. 2012 2 (2013-2017)

, , , 

, .2) 1

, , , 

, 

, 

. 

, 

. , 

, 

, ‘

’ . 

. 6 “

” , 

. 

5 ( ) 

.  < 2011.4.4., 
2013.3.22.>

2 , 
2 2

.  < 2011.4.4., 2013.3.23.>
 2) “ - 2 ”, 2012. 

11. 28 . 



165

9

. “

.” ,‘ ’ ‘ ’

. , ‘ ’

, 

. 

. 

. 

, , 

. 

, 

9 “ , 

” ( 10 ) .3) , 

‘ ’ ‘ ’ , 

.4) 

, 

. 

.5) , 

. , 

, .6) 

,‘ ’ ‘ ’ ‘ ’

. , 

 3) , , 689 (2014 7 ), 206, 221-222 .
 4) , , 195 . 
 5) < 5 > ‘ ’, , 2012. 12. 22 ; “

500 .. ”, , 2014. 10. 15 .  
 6) < 5 > ‘ ’, , 2012. 12. 22 . 



166

. , 

, . 

. , 

, 

. , , 

, , 

. 

, , 

. , 

. 

. , ‘

’ ‘ ’ , 

‘ ’ , ‘ ’

. , 

. ( )

, 

. 

, 

‘ ’

. 

. , 

, , , 

. , 

, 

. 

.  



1)

. 

.

. 

.

.

, , 

, 

( ) 

. 

, 

‘ ’

. 

, 

 * , 



168

. 

. 

. 2 2

. 

.

, 

6 . 

. 

6 .

. , 

6 . 6

. 10

, 

.

. .



1)

. 

. 

. 

. 

. , 

. , 

, 1970 33 , 39 , 

1992 , 1993 27 , 48 , 

1993 292 , 1994 10 21 32 , 17

, 1995 101 , 145 , 1995 6 29

502 , 2000 3 , 

2003 2 18 190 , 2005 10 6

9 , 5 , 2012 9 27 5 18 , 2014 2 17

10 , 2014 4 16

300 , 172

.1) 

 * 
 1) 2014 LPG (4 21 ) 2 , 2 , 

(5 26 ) 8 , 61 , (5



170

( ) , 

, . 

U. Beck (Risikogesellschaft) , 

.2)

2014 , 

. 3)

“ ” “ ”, “ ” 

“ ” . 

. 

. 

, 

. 

. 

“2011 3 11 179

”, “

” “ ”, “ 2008 44 , 2009 43 , 2010

48 , 2011 27 , 2012 49 , 2013 4 ” , 

, , 

( , , )

28 ) 21 , 7 , 22 (6 21 ) 5
, 6 , (7 17 ) 5 , 

(10 17 ) 16 11 . 
 2) ( : 

) . “ ” , 
, , “ ” “ ”

. 
. 2

“ ” .(U. Beck, 
Risikogesellschaft- Auf dem weg in eine andere Moderne-, (Suhrkamp Verlag, 1986); , 

- - ( , 1997), 49~170 ).
 3) , ( , 2007/11), 122~152 ; , “

”, 38 ( , 1998), 26~40 ; , 
( , 2005/12); 7 , ( , 

2003), 48~58 .



/ 171

, .

. 

, 

. 

, , , , , 4), , 

, , , 

.5) 

, . 

T. Hobbes John Loke, Jean-Jaques Rousseau

. , 

. . 

. 

, 

.6)

 4) 2011
. 2011 6 26 44 . 

. 
, U. Beck

.
 5) , “ ”, 24 ( , 

2004/12), 429~454 ; , ( , 2003), 14~41 ; , 
( , 2005), 17~258 ; , -

( , 2000), 1~378 ; , , 2009; , 
, 22 (2008.12.) 133 ; , 

, 20 (2008.04), 67 ; , 
, 22 (2008.2.) 289 ; , 

, 28 1 (2006.5.), 657 .
 6) W. Brugger, Freiheit und Sicherheit-Eine staatstheoretische Skizze mit praktischen Beispielen, 2004, 



172

, 

. 

. , ( , 

, ) . 10 “

, ” . 

“ ”

. 10 , 

, , 

.7) , 

. 

, 

, . 

“ ”

“ ” . 

. 

, .8) 

, , 34 6

“ ”

S. 56ff., 86ff.; ders., Gewährleistung von Freiheit und Sicherheit im Lichte unterscheidlicher staats- 
und Verfassungsverständnisse, in: (VVDStRL 63, 2003), S. 101(111ff); H. Welzel, Naturrecht und 
materiale Gerechtigkeit, 4. Aufl., (Göttigen, 1990), S. 116.

 7) 1958 1 15 (Lüth )
, 

( )
(P. Unruh, Zur Dogmatik der grundrechtlichen Schutzflichten, 1997, S. 37ff.).

 8) H. H. Klein [ ] , 
.(ders, Die grundrechtliche Schutzpflicht, DVBI, 1994/5, S 

489f.; D. Murswiek, Umweltschutz-Staatszielbestimmung oder Grundsatznorm?, (ZRP, 1988), 14ff.; J. 
Dietlein, Die Lehre von den Grundrechtlichen Schutzpflichten, (Berlin, 1992), 51ff., 155ff.; A. 
Pietrzak, Die Schutzpflicht im verfassungsrechtlichen Kontext, (Jus, 1994), S. 748f(749).; W. Köck, 
Risikovorsorge als Staatsaufgabe, (AöR 121, 1996), S. 1ff(14).; M. Gellermann, Grundrechte in 
einfachgesetzlichem Gewande, (Tübingen,2000), S. 236f.; C. Calliess, Rechtsstaat und Umweltstaat, 
(Tübingen, 2001), S. 312ff.; ders, Sicherheit im freiheitlichen Rechtsstaat, (ZRP, 2002), S. 1ff(3); P. 
Unruh, Zur Dogmatik der grundrechtlichen Schutzpflichen, 1996, S. 37ff.; P. Preu, 
Freiheitsgefährdung durch die Lehre von den grundrechtlichen Schutzpflichten, (JZ, 1991), S. 265ff.).



/ 173

. 

, 

.9) 

. 

, , 

. 1 1 2

.10) 

1 (

2 2 1 ) , “

” 1 1 2 .11) 

, , , 

. 2
12) 1 1 . 

. 1 1 2

, 

. 

3

.13) 

, J. Isensee “ ”

. 

, 

. 

 9) “
” 36 3 . 

, , 
3 ( , , )

. , 3
. 

10) BVerfGE 49, 89(142).
11) BVerfGE 39, 1(41).
12) BVerfGE 88, 203.
13) D. Murswiek, Die staatliche Verantwortung für die Risiken der Technik- Verfassungsrechtliche 

Grundlagen und immissionsschutzrechtliche Ausformung, (Berlin, 1985), S. 125.



174

.14) J. Isensee 

, . 

, .15) 

. 

. J. Isensee 

.16) J. Isensee “ ”

, “ ” . 

37 2 , , 

“

, 

” “ ” . 

, 

.17) 

14) J. Isensee, Das Grundrecht als Abwehrrrecht und staatliche Schutzpflicht, in : ders., / Kirchhof(Hrsg.), HdbStR 
Bd. V, 1992, §111, S. 185.

15) . 
. “ ”

, 
.(U. Volkmann, Sicherheit und Risiko als Probleme des Rechtsstaats, (JZ, 2004), S. 697.; M. Möstl, 

Die staatliche Garantie für die öffentliche Sicherheit und Ordnung, (2002, Tübingen), S, 7f.; W. Brugger, 
Gewährleistung von Freiheit und Sicherheit im Lichte unterschiedlicher Staats- und Verfassungsverständnisse, 
(VVDStRL 63, 2004), S. 101ff.).

16) J. Isensee, Das Grundrecht auf Sicherheit, 1983, S. 33f.; ders., Das Grundrecht als Abwehrrrecht und 
staatliche Schutzpflicht, in : ders., / Kirchhof(Hrsg.), HdbStR Bd. V, 1992, §111, S. 186f.; 

(BVerfGE 49, 24(56f.)) . 
, .

17) . 
(1997. 1. 60. 90 110 ), (2008. 7. 31. 2006

711), (2008. 12. 26. 2008 419) . 
, “

”, 33 1 ( , 2009/2), 32 .



/ 175

, ( , , )

(Untermaßverbot) , (Übermaßverbot)

. , , 

, 

. , 

.18) 

“ ” - ( )

(Über-und Untermaßverbot in der Konstellation “Schutz durch Eingriff”)
A B , 

.( )
A

.( )

B

.( )
a) .( )

b) (A

) , 

(B )

.( )

b) (B

) , 

(A )

.( )19)

c) A , B 

.(

= )

c) B

, A

.( = )

18) , F. Werner “ ”
. 

. 

, 
( , , , , , , , , , , 

, ) . 
, , , .

19) (Effektive) . 
( ) (

) .(G. Krings, Grund und Grenzen 
grundrechtlicher Schutzansprüche -Die subjektivrechtliche Rekonstruktion der grund rechtlicher 
Schutzpflichten und ihre Auswirkung auf die verfassungsrechtliche Fundierung des 
Verbrauchervertragsrechts-, Berlin, 2003, S. 303ff.; L. Michael, Die drei Argumentationsstrukturen 
des Grundsatz der Verhältnismäßigkeit-Zur Dogmatik des Über- und Untermaßverbotes und der 
Gleichheitssätze, JuS, 2001, S. 148ff.).



176

, , 

. , 

M. Möstl “ ” “ - ( ) ”

.20)

1 “ ”

, , 

.21) 2 , 

. 

2 , 

. 

. 

, , , , 

20) M. Möstl, Die staatliche Garantie für die öffentliche Sicherheit und Ordnung-Sicherheits gewährleistung im 
Verfassungsstaat, im Bundesstaat und in der Europäischen Union, 2002, S. 99ff(112).; ders, Probleme der 
verfassungsprozessualen Geltend machung gesetzgeberischer Schutzpflichten, DÖV, 1998, S. 
1029ff.(1039f.).

21) , , 
, “

” “ ” . , 

. , 
, 

, 

.(P.-T. Stoll, Sicherheit als Aufgabe von Saaat und 
Gesellschaft-Verfassungsordnung, Umwelt- und Technikrecht im Umgang mit Unsicherheit und Risiko, 
Tübingen, 2003, S. 319f.)



/ 177

. 

. 

. 

“

” . 

, , , 

, 

.22) 

, 

, “ ( )

. 

, 

, 

( ) . 

, 

“ ”

. 

. 

22) ( ) , ( ), ( ), 
23 , 2,121 (79%), 

2,202(65%), 1,848 (62%), 27 (12%), 7,171 (76%) 13,423
. , 

2016 2022 , 
2024 2038 , 

, . 
2 16 “ ” “

” , “
( )” , “ ( )”

.



178

40 50 , 280 330 , 

2007 61 , 2008 68 , 2009 46 , 2006

6,948 , 2007 5,725 , 2008 8,592

. 

, , 

. , , , 

, , 

. 

, 

. , LPG 78.7%

, LPG 94% . 1994

1995

. , 

. 

, 

(SMS: Safety Management Sytstem) . 

, . 

, 

. 

( , , 

3 ( , , ) , 

, 3 ( , , )

.

(1) 

1) 



/ 179

(2011. 10. 26 , 2011. 7. 25 , 10911 ) 11

121 . , 1 , 2

, 3 ( 1

, 2 , 3

), 4

( 1 , 2 ), 

5 , 6 , 7

, 8 , 9

, 10 , 11 .



180



/ 181



182

2) 

( 1 ). 

3 5

, , 

, 

, , 

( 3 , 4 ). 

( 5

). (

“ ” )

( 6 1 ). , 

, 

( 6 2 3 4 ). 

( 10 19 ), ( 20

29 ), ( 30 34 ) 

, 

( 35 44 ), ( 45 52 ), 

( 53 62 ), 6 ( 63 77 ) 



/ 183

, ( 78 83 ), ( 84

88 ), ( 89 98 ), ( 99 112 ), ( 113

121 ) 11 121 .

, 6 , 69

10 3 ( ) 6 , 15 , 19

49 , “ ”

. , , 

. 

, , 

. 6

, 

.23) -> 

-> , (30 ) “

” , 

, , , 

. 

(2) 

( )

( 1 ). 2 1 2 18

, ( “

” ) ( “ ” )

. 

( 6 ), ( 6 2), ( 7 ), 

23) , (2018 ), (2019 ), (2021 ) 
51 8000 , 36

2000 . 2016

.



184

( 8 ) . 3

( 9 ), ( 10 ), 

( 11 ), ( 12 ), ( 13 ), 

( 14 ), ( 15 ), ( 16 ), 

( 17 ) . 4

, 5

( 28 ), ( 29 ), ( 30 ), ( 31 ), 

( 32 ), ( 33 ) . 

6 ( 34 ), ( 35 ), 

( 36 ), ( 37 ), ( 38 ), 7 (

39 45 ) 7 45 .

, 6 2 “ ” , 

1

. 

, 

( 2 ). 3 1 15

, 

, 

( 4 ). 5

 3 , 

. 

, 

10 , ( 2 ), ( 3 ), ( 4 )

, ( ) , 

, ( ) , ( ) 

, ( ) ( 2

) , ( ) 

. ( 5 ), 

( 6 ), ( 7 ), “

6 2 2 10 2014 12 31

. , 2014 12 31



/ 185

” . ( 9 ), ( 10 )

.

, 

, 

.

(1) 

1961 12 31 [ 953 ] 2 30

. 

. 1963 2 26 [ 1280 ] 1976 12

31 1999 1 29 2 13

. 

. 1995 12 30 [ 5132 ] 8

. 

. 

1974 1 4 [ 2674 ] 1999 9 7 2007 12 21 2

15 . 

. 

. 

(2) 

(



186

) , , 

. 

, , . 

. 

, , , 

. 

, 600 75 (

100 ) (

)

. 

. , (600V ) , 75

, 20 , 

2 3 ( ) , 

4 3 , , 

, 2 1

3 5

20 , 2 4 , 

2 10 , 

, , 

2 3 6 , 3

, , 

.24)

7 1

. 

53

( 7 2 ). 

, , , 

48

24) , ( , 2009), 16 17 .



/ 187

( 7 3 ).

25)

( 61 1 ). 61 1

26)

( 61 3 ). 61 4

1 3

. 

( 62 1

). 62 2 62 1

, 

.27) 62 2

( ) 63

( ) (

62 3 ). 

63 “ 61 62

25)

. , , 
. 

. 
. 

26)

, 
. , 

. 
. 

.( , , 
(2008/6), 221 ). 

27) 28 3
. 



188

” “ ” , 

“

” “

” . 66

“ ” , 

, 

, 

, 

67

“ ”

( 66 3).

1961 12 31 [ 953 ] 2

30 ( )

( )

( ) . 

, 

, 

( )

.

5 5 . 75

(

)

( )
20 20

. , 1,000

20
20

20 20

20 20



/ 189

(1) 3

1960 , , 

1962 16 12

. 1971 12 15

1971 , 

1973 2 7 , 

, , . 

1983 12 31

, , 

3 . 

(2) 3

, 



190

. , , , 

. 

. 

. 

4

. 

15 2

. 
28), , , , 

. 

“

” . 

, 

, , , “

” .29) 

, , , . 

, 

. 32 1

19 2 1 ( )

1

15 . 

“ ” . 

28) 3 1994 1995
“ (SMS: Safety Management System)” , 

, , 
1995 ( ) “ (PSM: Process 

Safety Management) ” . 
29) (LNG: Liquefied Natural Gas)

-162
, .



/ 191

.

“ ” 30)

, “

.31) 

. 

, 

. 9

, 

, ( ) . 

, 

. , , 

, , , 

. 27 3 1 17 2 2

27 2 1 15

5 . 

, 

, , , 

. 

30) 3 1 “
. 

” “ ” , “ ”
“ ”

.
31) 3 2 “

. 
” , 

“ ” 34 , 

“ ”
.



192

3 , 

, 

, 

. 70 24 , 

8 , 103 52 , 15

, 3 , 

.

( , , 3 )

, , 3 , , 

6 “ ” . 69

10 3 ( ) 6 , 15

, 19 49 , “ ”

. , 

, , 

. 

. 

, , 

. 

6

, 

.32) 

32) , (2018 ), (2019 ), 
(2021 ) 51 8000



/ 193

-> -> 

, (30 ) “ ” 

, , , , 

. 

, 

, 

.

 ( )

( )

( ) , 

, 

, 

( )

.

3 , 

, 

, . 70

24 , 8 , 103 52 , 

15 , 3

. 

“ ”

, 36 2000 . 2016

.



194

00

00 ( ) 

.

.

00

. 1978

30 . ( )

“

” . , 

(Atomgesetz) 7 3 “ , 

, . 

9 a . (Atomgesetz) 19 3

7 1

, 

” . 4

. A2 , , 

, , 

. A1

A2 . 

( ) . . 

. 

30 , 

. 

( )



/ 195

00 ( ) 

. 
. 

.

00 ( ) 00 1
“ ”

.
1. 
2. 

3. 

4. 
 

29 ( ) 

. 
. 

, 

.
1

.

1. 

2. 

3. 

4. 

5. 

6. 



196

7. 

.

3

1

.

30 ( ) 

.
1. 28 1

2. 29 1

3. 

, 

.

1 2

1 2



/ 197

.

, 

( 2

1

. , 

)

.

2

.

2013 10 30 “

” , 

. 

, 

. 

, 

.33)

33) <http://www.segye.com/content/html/2014/11/18/20141118004445.html?OutUrl=daum> 2014 11 18

, 2055
, . , 500m 

, , 



198

6

, 

3

. 

. 

2031

.34) 

3 , 

33 , 16 , 

16 1 .35) 16

8 , 2 , 2 , 

2 2 . 16 8

8 . 

. 

, . 

. 

. 

( )
. ( )

, ”
“ ”

. 2055
2050~2060

2045 . 
34) , “

”, 16 3 ( , 2014/9), 183~212 .
35) 

, (CNDP Conseil National du Débat Public)
(Loi Barnier, 1995 ) . 

, 5 . 1
2 25 . , ( 1 ), (6

), (Conseil d'Etat, 1 ), (1 ), (1
), (1 ), (1 ), 

(2 ), (1 ), (2 ), 
(2 ), (2 ), (2 ) 25 (instance collégiale)

. 



/ 199

, 

.36)

, . 

. , , 

, 

. 

, 

. . 

“ ”

“ ” ( ) , 

“ ” (

) . 

.

36) 2003 CoRWM (Committee on Radioactive Waste Management)
, 12
PSE 3 . 

NWMO(Nuclear Waste Management Organization) 1 , 2
, 3 , 4

, 500 , 
18,000 , , “ ” 5 30

.



200

, 

( )

, 

, 

 

[ ]

, 

“ ”-“ ”

. “ ( )” 1 , 2

, 3 , 4 , 5

, 6 , 7

, 8 , 9 .



/ 201

70 24 , 8 , 103

52 , 15 , 3

. 3

, 

, 

( ) ( )

. 

, 

“ ” . 

“ ”

.

 ( ) 



202

3 , , , 

, 37)

37) F. Ossenbühl “ ” , 
. 

, 
, . 

, , 
, . 

; F. Ossenbühl, Die Verfassungsrechtliche Zulässigkeit der Verweisung als Mittel der 



/ 203

, 3 , 

“ ”

“ ” “ ”

“ ” “ ” .

2014 4 16

“ ” . 11 18

, 

11 19 0 . “17 3 18 ” “17 5

16 ” , “ ” “ ” , “ ” “

” . “ ”

, 

1 45 , “ 1 , 3 (1 2 (

)), 4 . 

“ -> -> -> ->

” “ ” , “ ” “ ” , 

“ ” “ ” , 

, 

. 2 ( ) ( )

, 4 “ ”, “ ”, “ ”, “ ” , , 

“ ”

“ ” .

14 3 1 “ ”

Gesetzgebungstechnik, DVBl, 1967, S. 401ff.; H.-U. Karpen, Die Verweisung als Mittel der 
Gesetzgebungstechnik, (Berlin, 1970), S. 30.; W. Brugger, Rechtsprobleme der Verweisung im 
Hinblick auf Publikation, Demokratie und Rechtsstaat, VerwArch(78), 1987, S. 1ff(39).; T. Clemens, 
Die Verweisung von einer Rechtsnorm auf andere Vorschrifteninsbesondere ihre 
Verfassungsmäßigkeit, AöR111(1986), S. 63ff.



204

, “

, , , , 

, , , 

( 2 3

2 1 7

) ( “ ” ) 

” . 

 

6

, , , 

 

, 

, 

, 

, 

18 , 

, 

, , 

14 4 “

, 

, , , 

, 

, , 

, , 

, , 

” . 

, 

( )

“ ” “ ”

“ ” 

(



/ 205

) 

.



1)

. 

1. 

. 

. J. Isensee 

. 

.

.

2. : 

 * 



208

. 

1

.

3. : 

. 

- . ‘ ’

.

1. 

Gefahr Risiko

. 

gefahr , Risiko

. 

Risiko Gefahr .

2. 

Gefahr

. Gefahr , , 

( ) . 

Risiko . 



209

. 

, 

? 

. 

3. , ?

. 

.

. 

. 

.  

1. 

.

2. 



210

.

, 

“ ” 

. 

3. , 

.

. 

1. 

. . 

1 , 

.

. 

.

2. 



211

. 

- 

, 

.

3. 

. 

, , 

.

.

, 

, 

. 

. 

. . 



1)

, , 

. 

. 

34 6

.

. J. Isensee ‘ ’ . 

. 

, . 

. 

. 

, 

. 

, . 

.

. , 

.

( , Staatszielbestimmung)

, 

* 



. 

, 9 “

.”, 31 5 “

.” . 5 , 32

1 , 4

, 5 , 34 2 , 

3 , 4 , 35 3

, 36 2 , 3 , 123 2

, 3 , 4

, 5 , 127

. 34 6 “

.”

.

, 

. 

, 

. 

. 

. 

. 

.

. 

. 

. .

, 

. 

. 

, . 



. 

, , , 

. 

. . 

.

.

30

, ( )

. 30

. 

. 

20 , 30 , 40 , 60 . 

, 

. 30 20

, 60

, 60 40 , 50

.

, 

.

, 

, 

. 

7

, 

. , 

, 

. 

. 

.



1)

. 

. 

. 

. 

. 

. 

. 2008 . 1994

, 1995

. , 

, 

. 

, 

. 

. 

, 

14

. 1

. 

. 

 * 



214

(profound uncertainties)
1)

. 

, 

. . 

. 2001 9 11 , 2010

, 2011 , , 

. 

. , 

, , , , , , 

. , 

, . 

. , 

, .2) 

‘ ’ . 

, 

. 

. 

. 

. . 

 1) Larry D. Silver, THE COMMON LAW OF ENVIRONMENTAL RISK AND SOME RECENT 
APPLICATIONS, Harvard Environmental Law Review 1986, p. 64. 

 2) Larry D. Silver(fn 1), p. 61. 



/ 215

, , 

.3) 

, , , 

. , , 

. 

, , 

. 

, 

. 

. 

. 

, , , 

.4) (known risk) (unknown 

risk) , (modest uncertainties)

(profound uncertainties) . 

, 
5)

. 

.6)

. 

. (Risikogesellschaft)

. 

, , 

.7) 

. 

( ) . 

 3) , “ -”, , 
2013, 3 . 

 4) Larry D. Silver(fn 1), p. 62. 
 5) Larry D. Silver(fn 1), p. 63. 
 6) / , , 2012. 12. 35 .
 7) , “ -”, 32 , 

2006. 9, 343 .



216

. 

, 

, 

.8) 

. 

. 

. 

, 

, , , , 

, , 

. 

.9)

.10) 

. 

,11) 

. 

.12)

 8) ( 7), 345 . 
 9) ( 6), 34 . 
10) , “ ”, 9 , 

2011. 6, 336 . 
11) ( 3), 2 . 
12) , “ ”, 11 2004, 

99 . 



/ 217

.13) safety security .14) safety , 

, , , , , , , 

, security

. 

(1) 

1) (Thomas Hobbes)

. . 

. 

. 

. 

2) (John Locke)

. 

. 

. . 

. 

. 

, 

. , 

. 

13) , “ ”, 14 2 , 2013, 228 . 
14) , “ ”, 7 1 , 

2007. 6, 219 . 



218

‘ ’ . 

. 

. 

, , . 

. 

, .15) 

. “

” ‘ ’ . 

10 , 34 6 , 36 3

. 10

1 . 

, 

.16) 

. , 

.17) 

. ‘ ’

. 

. 

15) Isensee, Das Grundrecht auf Sicherheit, 1983, S. 33ff., ( 14), 227 .
16) ( 14), 14 . 
17) , “ ”, 15 3 , 2014, 30 . 



/ 219

. , 

.18) 

, . 

, 

. 

. 

.19) 

.20)

. , 

.21) 

. 

.22) 

, 

.23) 

. 

, 3
24) . . 

18) Jeremy Waldron, SAFETY AND SECURITY, Nebraska Law Review 2006, p. 455.
19) Paul Rosenzweig, CIVIL LIBERTY AND THE RESPONSE TO TERRORISM, Duquesne Law 

Review Summer 2004, p. 721. 
20) Paul Rosenzweig(fn 19), p. 722.
21) , “ ”, 14 , 2013. 12, 231 .
22) , “

-”, 42 2008. 11, 667 . 
23) ( 6), 133 . 
24) ( 21), 229 .



220

(Isensee) .25) 

(Alexy)

.26) 

, 

.27) , , 
28) . 

. 

.29) 

. . 

(Iowa Constitution) . 

, 

, . 

. 

. , 

. 

. 

. ‘ ’

, 

‘ ’

25) J. Isensee, Das Grundrecht auf Sichcherheit, 1983. S. 3ff., ( 13), 234 . 
26) R. Alexy, Theorie der Grundrechte(Frankrurt a. M, 1986), S. 411, , “

”, 8 1 , 2003, 79 . 
27) K. Stern, Das Staatsrecht der Bundesrepublik Deutschland, Bd , S. 1776.
28) Robert C. Cloud, Safety and security on campus: Priority number one in higher education, West’s 

Education Law Reporter September 26, 2013, p. 470. 
29) ( 17), 13 . 



/ 221

. ‘ ’

‘ ’ ‘ ’

. ‘ ’

. 

(negative right) ,30) 

. 

, 

.31) ‘ ’

. 

, 

.32) 

. . 

, 

. 

.33) 

30) Joseph R. Grodin, REDISCOVERING THE STATE CONSTITUTIONAL RIGHT TO HAPPINESS 
AND SAFETY, Hastings Constitutional Law Quarterly Fall, 1997, p. 22.

31) Joseph R. Grodin(fn 30), p. 29. 
32) 2009. 5. 28. 2007 369. 

. 

. , , 
( ) , 

. 
, “ ”

. “ ”

. 
“ ”, “ , , 

” .



222

, . 

, 

, 

. 

. 

. 19 . 

. 

. 20 . 

. 

. 20 .34) 

, 

. . 

. 

. .35) 

. 

(precautionary principle) 36)

. 

. 

. 

.37) 

33) ( 17), 14 . 
34) Françis Ewald, THE RETURN OF THE CRAFTY GENIUS: AN OUTLINE OF A PHILOSOPHY 

OF PRECAUTION, Connecticut Insurance Law Journal 1999-2000, p. 47. 
35) Françis Ewald(fn 34), p. 48. 
36) Françis Ewald(fn 34), p. 73.



/ 223

. , “

(better safe than sorry)” . 

, 

. 

. 

. 

. 

.

. 

. 

.38) 

. , 
39) ‘

’

. 

. 

. 

37) Cass R. Sunstein, PRECAUTIONS AGAINST WHAT? THE AVAILABILITY HEURISTIC AND 
CROSS-CULTURAL RISK PERCEPTION, Alabama Law Review Fall 2005 p. 79. 

38) BVerfGE, 49, 24, 56f.
39) , “ ”, 18 1 , 2012, 22

. 



224

. 

. 

. 

. 

. . 

. 

, . 

,40) 

.41) 

. 

, 

.42) 

. 

. , 

. 

.43) 

3

, . 

3

. 10

. 10 ‘ ’

, .44) 

40) ( 22), 655 .
41) , “ ”, 38 1 , 2009. 10, 314

. 
42) ( 22), 656 . 
43) BVerfGE 39, 1, 42.
44) ( 17), 17 . 



/ 225

. 

‘

’ . 

. 

, 

. 

10 , 37 1 , 34 6 , 34

. 

. 

, 

. 

. 

‘ ’ ‘ ’

.45) 

. 

, , , .46) 

. 

, 

.47) 

‘ ’ .

. 

45) Joseph R. Grodin(fn 30), 24. 
46) State v. Cromwell, 9 N.W.2d 914, 918(N.D. 1943). 
47) Joseph R. Grodin(fn 30), 16.



226

.48) , 

, (governmental purpose provisions) .49) 

.50) 

, 

. , 

. Sommermann

6 . 1) . 2) 

, . 3) 

. 4) . 5) 

. 6) .51)

, 10 , 
52), 53), 54) 

.55) (Rhode Island) “

, , .” . 

. , -

. 7 1 “

”, 2 “ .”, 3 “

48) , “ ”, 17 2 , 30 . 
49) Joseph R. Grodin(fn 30), p. 2. 
50) , “ ”, 4 2 , 220 . 
51) K. P. Sommermann, Staatsziele und Staatszielbestimmungen, 1997, S. 210, 326, 356, 359, 374, 377, 

380. , “ ”, 2 , 2007, 167
. 

52) 34 2 , 34 3
. 31

.
53) 35 , 

. 
. 

54) 123 4
. 5

, .
55) ( 48), 48 . 



/ 227

.” 34 “ 

.”

. 

. 

. 

1 . 

, 

.56) . 

. 

, 

. 

Sommermann . 

, 

, 

.57)

, , 

, 

. 

. 

56) Sepe v. Danker, 68 A.2d 101, 105(R. I. 1949).
57) Sommermann, S. 442. ( 51), 178



228

, . 

. 

( ), , 

, .58) 

. 

.59) 

. 

. 

.60) 

. , 

. 

. 

. 

. 

, . 

, , , , , 

.61)

. 2003 10

. 2004 . “‘ ’

”

. 4

, 

, 

58) ( 7), 346 . 
59) Celia Wells, Derek Morgan and Oliver Quick, DISASTERS: A CHALLENGE FOR THE LAW, 

Washburn Law Journal Spring, 2000 International Torts: A Comparative Study, p. 508.
60) Celia Wells, Derek Morgan and Oliver Quick(fn 60), p. 511. 
61) 22 2. 



/ 229

. 

, 

. 

. 

,62) 

.63)

, 

, 

, 

, , 

. 

, , , .64) 

, 

. 

. 

. 9 11 

, 

62) 8 1 . 
63) 8 2 . 
64) 3 3 . 



230

. 1950 (the Federal 

Disaster Act) , 

. 

1979 (Federal Emergency Management 

Agency: FEMA) . 2001 9 11

(Department of Homeland Security) , FEMA

. FEMA

, FEMA, , .65) 

66) , 

.67) 

. 

, . 

. 

. 

‘ ’

, ‘ ’

. 4 68)

. 9

, 

, 22

. 

. 

, 

65) / , “ ”, 9
7 , 2013. 7, 38 .

66) ( 39), 22 . 
67) ( 21), 244 . 
68) 4 . 

, 
, 

.



/ 231

, . , 

. 

. 

. 

, 

. ‘

’

. 

, .

. . 

. 

. 

. 

, . 

, 

, 

, 

. 



1)

. . 

. 

4 , 

, 

, , 

, 

. , 

. 

, , 

.

, , , 

. 

, 

, , , , , 

 * , 



234

.1) 

. 

. 

. 

.2) 

. 

. . , , 

, . 

, . . 

. 

, . 

. 

.

 1) , , 2014 SBS , p.48
; Nuclear Disaster in Japan Was Avoidable, Critics Contend By MARTIN 

FACKLER, March 9, 2012, New York Times , 2004

. 
 2) , , , , 

, , , 
, , , , 

, , , , 
, 119 , , , , 

, , 
, , , ,

, , , , , 
, , , , 

, , , , , 
, , , 
, , , , 

, , , 5
, , 

, , 
, , , . 



235

, 

. 

, , , 

, 

. 

. 

. 

, 

. 

. 

. 

. 

. 

, . 

. 

. 

. , , 

, 

. 1 , 2 , 

, . 

, , 

.

, 

, 



236

. 

. 

. 

, 

. , 

. 

. 





238



/ 239



240



/ 241



242



/ 243



244



/ 245



246



/ 247



248



/ 249



250



/ 251


