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Abstract

I. Background and Purpose

O In recent years, as the people's desire for economic democratization and fair
economic order has increased, interest and demand for the role of the Fair Trade

Commission has increased.

- However, in a situation where the number of reported cases of fair trade events
is rapidly increasing by about 4,000 cases per year, the Fair Trade Commission
is experiencing a problem that it can not deal with all reported cases due to limited

resources and manpower.

O Even if there is an unfairly taking advantage of one's position in trade, if the
Fair Trade Commission does not account for it, it cannot be relieved by the
current fair trade law enforcement system, it is not easy for a private person to
receive relief through direct litigation by means of civil remedies such as the

right to claim for damages.

II. Main contents

» Status Fair Trade Law Enforcement System and Necessity of Improvement

O Although the number of reports to the Fair Trade Commission has increased rapidly
every year on the unfairly taking advantage of one's position in trade due to the
increase in people's sense of law, with the Fair Trade Commission's limited manpower

and resources, it is almost impossible to process all cases quickly.
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O There is also a way for a person to file a direct claim for damages, but in this case,
it is difficult to prove the damage caused by the violation and the occurrence of the

damage.

- Since there are many cases in which damages actions are neglected or the liability
of the business is lightly accepted and due to the low expectations on the outcome
of the litigation, there is a continuing case of abandoning civil relief in the first

place.

O 'The Parens Patriae Action' in the United States and the 'Korean Discovery System'
introduced in our patent law in 2016 are needed to be introduced into our Fair Trade

Act in order to eradicate unfair trade practices and to provide quick relief for victims.

» Parens Patriae Action Introduction for Antitrust Case
O Significance of Parens Patriae Action

- Parens Patriae Action is a lawsuit filed by the State on behalf of all citizens in
cases involving "quasi-sovereign interests" such as civil health, welfare, human

rights, safety, environment, fair trade, consumer protection.

- In Parens Patriae Action, the State issues damages actions on behalf of the victim
and if win the case, assigns compensation to the victims who have not applied

for opt-out, or to the state treasury.



O Parens Patriae Action in the US Anti-Monopoly Act

- In the United States, the Parens Patriae Action is recognized by the Common Law,
so even if there is no legal basis, the State will raise a Parens Patriae Action for
all citizens if there is a "quasi-sovereign interest". However, such Parens Patriae

Action is only recognized under strict requirements.

- In order to enable treble damages to be activated in antitrust cases, the US
Congress amended the Clayton Act in 1976 to establish the basis for the Parens

Patriae Action in violation of the Sherman Act in Article 4C.

- Unlike the Parens Patriae Action under the normal law, the Parens Patriae Action
under the Clayton Act allowed the State Government to file a Parens Patriae

Action against a claim for damages that could be raised as a class action.

O In case of introducing the Parens Patriae Action in addition to the class action lawsuit
in Korea, it is necessary to introduce Parens Patriac Action only in case of damage

to many consumers or victims.

- Parens Patriac Action needs to be acknowledged only on the basis of 'the effect
on the economic order of the whole country' or 'public interest, similar to the
'sub-national interests' required as a requirement for permitting the Parens Patriae

Action in the United States.
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» Introduction of Korean Discovery System for Antitrust Case
O Significance of Korean Discovery System

- Article 132 of the amended Patent Act, which came into effect on June 30, 2016, limits
the number of persons who can view the documents to ensures the confidentiality at
the same time, if it is not complied with the order to submit the court documents

without justifiable reasons, the claims of the plaintiff can be quoted as it is.

- And even corporate secrets, if it corresponds to the data required for the

calculation of the damage amount, it is obligatory to submit it in effect.

O Overseas Discovery System
- Discovery System under the US Federal Rules of Civil Procedure

- The US Discovery System is defined in the Federal Rules of Civil Procedure
Title V, Rule §§ 26-37, a separate discovery process, separate from the main

litigation, requires all relevant evidence to be disclosed.

It is not limited to a patent litigation, but is a common system applied to all
civil proceedings, seeking ease of evidence acquisition and fairness by securing

access to evidence or information.
- Documents submission order system under the Japanese Patent Act

- The Japanese Patent Act stipulates a document submission order system as a
special rule for the Civil Procedure Act, the plaintiff's claim regarding document

writing can be regarded as true by the opponent's penalty for impermissibility.



- Information and documents provision system under the German Patent Act.

+ Under the German Patent Act, patent holders may request infringers to submit
product sources, sales channels, financial data, and various transaction data if
necessary to demonstrate infringement of patents. If a patent infringer does not
provide information completely or intentionally, the patentee shall be liable for

damages.

O Introduction of Korean Discovery System for Antitrust Case

- In case of Antitrust Case, it is difficult for the victim to prove the existence of
damage and the amount of damages due to the bias of the evidence possessed

by the most of the evidence.

- Accordingly, the introduction of the Korean Discovery system similar to Article
132 of the Patent Act necessitated the other party's business operator to submit

the necessary data to prove the damage.

- In the case of adopting a Korean discovery system in Antitrust Case, it is possible
to think about the method of inserting a separate clause next to the liability for
damages provisions or the clause of liability for damages in each individual law
such as Monopoly Regulation and Fair Trade Act, Fair Transactions in
Subcontracting Act, Fair Transactions in Franchise Business Act, Act on Fair
Transactions in Large Franchise and Retail Business, Fair Agency Transactions

Act, Act on Fair Labeling and Advertising, Product Liability Act, etc.
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M. Expected benefits

O The introduction of the Parens Patriac Action system in the Antitrust Case where

damage to many consumers or victims can be used to help private relief.

O The introduction of the Korean Discovery System on Monopoly Regulation and Fair
Trade Act and Fair Transactions in Subcontracting Act, Fair Transactions in Franchise
Business Act, Act on Fair Transactions in Large Franchise and Retail Business, Fair

Agency Transactions Act etc. can help to prove damages in private damages actions.

» Key Words : Antitrust Case, Private Relief, Damages Actions, Parens Patriae
Action, Class Action, Korean Discovery System
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19) Hel3, AA, Fgolad Ao dgtat A, AP, 2016, 100H.

20) 7“‘41£ AR, T3l AL g /R, AMIAAATY, 201601M= ‘Tl THEL ] A
(Parens Patriae Action)’©]2t1l H21 I},

21) o]2Al, “H|=] HEHAE F7FFHLF(parens patriac action)”, [ FHEAN104)s, 199994 = =7t
Aol RET Stk

22) A, TA | 8- B HoliAl 23t Wit Ay, TEAHANEE] AT-GHBE A, LHAR T Y,
2006004 FHELE olﬂoﬂ ‘FARAS oI E REY Qo

23) F2A}, 919 AF-GARIA, 1997,
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24) FRA}, 919 AFEGAEIA, 1997,

25) Hawaii v . Standard Oil Co. of California, 405 US 251, 257 (1972); State Teachers Retirement Bd. v. Fluor
Corp., 73 FR.D. 569, 572 (S.D.N.Y. 1976).

26) |73, “FAAHE| Qlo] ul=o] B4 (Parens Patriae Action)o]] THeF 17, THEIALA5E 13),,
At ‘ﬁ StAT-E, 2005, 169H.

27) ol&Al, 919 =, 2739,

28) $19] =1, 2731,
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32) HZME S| FH4S WRIT7HMissouri v. Illinois, 180 U.S. 208 (1910)], LAH 7ha9] HiE
[Georgia v. Tennessee Copper Co., 206 U.S. 230 (1907)]% Z-2 Ao FAA40] QIHH vt O'E]-. HH3 -
AA%, 9lo] 1A, 1019H.)

33) AEis - 7S 9] HuA, 1019

34) Alfred L. Snapp & Son, Inc. v . Puerto Pico, 458 US 592 (1982).

35) Richard P. Ieyoub & Theodore Eisenberg, “State Attorney General Actions, the Tobacco Litigation, and the
Doctrine of Parens Patriae”, "Tulane Law Review(vol.74)s, 2000, p.1865; ©]<3, $19] =5, 154FHA A2l-&

36) Beth S. Schipper, “Note, Civil RICO and Parens Patriac: Lowering Litigation Barriers Through State
Intervention”, "William & Mary Law Review(vol.24);, 1983, p.449; o]71&, 99] =&, 154HA A AL

37) Lynn Mather, “Theorizing about Trial Courts: Lawyers, Policymaking, and Tobacco Litigation”, "Law & Social
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ZAehe AAAR] ol F7H4 olelg T YoBE s oloe HEd)

S8 RAAES AT 5 AT STFsHATt

Inquiry(vol.23)s, 1998, p.910; o] F%, 99| =8 154Ho|A Aol-g.

38) Texas v. American Tobacco Co., 14 F. Supp. 2d 956 (E. D. Tex. 1997).

39) AR, “FALEAEE] gt 21 e, F2A A HAEAA AAEE AT - AR H2E Au, =
HAIATE, 2017.10.13, 139,

40) A4, 919 AA a8 A, 139

41) Georgia et rel. Hart v. Tennessee Copper Co., 206 U.S. 230 (1907).
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SR, Ferjotn Aok, 2004, 1348,

43) Alaska Sport Fishing Ass'n v. Exxon Corp., 34 F.3d 769 (9th Cir. 1994)(per curiam).
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45) New York ex rel. Abrams v. General Motors Corp., 547 F. Supp. 703 (S.D.N.Y. 1982).

46) Minnesota ex rel. Humphrey v. Ri-Mel, Inc., 417 N.W.2d 102 (Minn. Ct. App. 1987).

47) A4, 919 A A3 Aed, 147

48) In re Trujillo, 135 B.R. 674 (Bankr. D. Colo. 1992).

49) A4S, 19 AA Pas A, 149,

50) Georgia v. Pennsylvania R.R., 324 U.S. 439, 447 (1945).

51) o3, “FHANHEk] Qlo] n]=o] B AL (Parens Patriae Action)o] tigh A4, $Jo] =1 159H.
52) ol7tE, Y9 =&, 160H.
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24 Hasol a7 fAsHL Qe v AU ALET 2] (Federal Rules of Civil
Procedure), A2320] A2 @ & YRS ot Yeady &2 a9E izt
Sohal AZH7] w56

H
(Hart-Scott-Rodino Antitrust Improvements Act of 1976),= A|Asto] S&|o]EH Al4Cx

(15 USC. §150°] WSRA0] gt 28450 2A78S st

53) Philadelphia Housing Authority v. American Radiator & Standard Sanitary Corp., 309 F. Supp. 1057, 1062 (E.D.
Pa. 1969); Hawaii v . Standard Oil Co. of California, 405 US 251, 257 (1972); In re Multidistrict Vehicle Air
Pollution M.D.L. No. 31, 481 F2d 122, 131 (9th Cir .), cert denied, 414 U.S. 1045 (1973); California v. Frito-Lay,
Inc., 474 F.2d 774 (9th Cir. 1973).

54) California v. Frito-Lay, Inc., 474 F.2d 774 (9th Cir. 1973).

55) ol7tE, Y9 =&, 1659.
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= Abdel digt Haage 2E ekl e EdlelEW Al4cxE(15 USC
§15cr= F 4709 F (a), (b), (0), (= =T 3ot 7<ﬂ4c7< (a)OML + HTTZHM

SH0|EY H4Cx2| RS Afof Cist R2Hx
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15 U.S. Code § 15¢ (Clayton Act § 4C) - T HFEAT| O3 A4 (Actions by

State attorneys general)

(a) 382 (Parens patrine); 2783 TS T-A monetary relie); 54 damages); ol
e BHEO] o]9(prejudgment interest)

(1) % HREATE 1] e BEAS s QA %Oﬂ o] o|gog o
7FoH= AFAQ1S Yl A H(sections 1 to 7 of this title) H5F It 244 oA
£ el A5 R TAAESE AI7IS 4= SATHAny attorney general of a State may bring
a civil action in the name of such State, as parens patriac on behalf of natural persons
residing in such State, in any district court of the United States having jurisdiction of the
defendant, to secure monetary relief as provided in this section for injury sustained by such

natural persons to their property by reason of any violation of sections 1 to 7 of this title).

- (5= -

=02, A4CZE (b)ollA+= TA(Notice), A12] A1 (exclusion election), Z|F T2 final
judgment)= THASEY Stk A4CR (o)dAE= A5 FHA EE O (Dismissal or
compromise of actionyS 15t 91.0H, A4CE (d)of|A= HIA} H|-B(Attorneys’ fees)

of thsll t+-gstal A
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ol A4CE o] Qo e A4DZxoA FALE T 619 4 (Measurement

of damages)oll ™ol St gL, AMEA+= FHLE

(Distribution of damages)= T+ éﬁ} oIty E3H S 0| EY A4FX AL BEAZ
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QoM A WRRATI F HRRYT] 7B Felo] s FHska o)

= %@6}7%‘/} 7194 Ql d-5olLt ¥HsY(unfair or deceptive acts or practices)’ ol THafl

)= AFAAANASFTC)7E FTCH A19Z(15 US.C. § 57b)ell At A718 &= 9l
L 49 cAYAHAF] AE(FTC Action)2 TAZ oJu]o] Bfsdut 7 AAo]
o2 2ol

FTCE= FTCH AI5Z(15 USC. § 45)9] “287dsAu 7114 Ql gt
AT % (cease and desist orderye W = AT, I W] ARRAE A 7L
T §lth o] diwel, FICE WY ez Aok Fau U8¥73
reformation of contracts), =-12] 2H=(the refund of money)o|t A4te] AAFE]E (return
of property), <=ol[HjAS] Z]E(the payment of damages), HYTAMIS] T3 (public
notification) 52 & 5ol fledl, ol9F &2 AAZXAE Ffstr] 9fsl FTC7F ¥
off Al7Isk= 4&ol Hh= FTC 48 °|HH(FTCH A192£ (b)). =, °l= FIC7F FTCH #
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