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113~151%; ™A, 2003, (6)<He =,

28) WZ 1969.7.29, 6971400; ©|AF - ¥7]|A, T dHAle] Aajgdel dak A,
St AL A ATL . 1995, 106W 2=,

29) o™ AL wels) FAHI} AFWS 7838 Binding, Norman und ihre Uber-
tretung, Bd.2, 1890, 3984, 4064 =
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37) oldl W FPA AT o), WA Eaulabe] D& AT -0 AEE FA
o2 " Foldigal uhabekg| =4, 1998.

38) 19149 wl=re] FHo]E(Clayton)W Al4Z=(FE~E Hofl kgl 9ol 23}e]
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2} 2 e 2
o] s} o]7]A Wolgolzt FolurlE ofw AAL oW Asideld] A
FAE Bk 5 A sk ApEol A Yol gol)

(1) BHAA, HEA AL H2HA|

a7 olgow shuuhas] HelEe] we 48 & vk el oshw
WAl AR AA A AA) S AAAA 227 ARAAZ TR0
247 (Lebenswelt) & BEASo] Abolrh 48] AlAE Fgi}. o] A7

rEL'
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L R ow HaE Fu 9o AFDESe] Absoldrl WA= Aol Al
SAAA P Suehe dgaAsldl ek Ade =EA ade] A4S W
oh g AAE EE AlstSe] shte] FEAGA 2 G 24, &
=5 (M oram AAE w7] wEelet, old nls| AAAAL AF $lelA A
Fol| o AFe AAbsta Bujsts 7155 23S wav AR 4
K ﬂmwﬂa AAlde = oz Agabdo|ct ) AA G A
o Aol mgel sjAjAarel Boly] wielrh ZejmE o] oo
Aeralgle] g AAE V5d AAS Wk PHAA wE AAAAE
2} AHAS0] AAAAL 7153l Do FA} ALY, FEs 24 S
Au s AFstn, deld gAAgoR ADAAZTE AA S Ao 7
S50 3 etk AAAANA Aule] APl BEFo] Hu] o]
#asl gAcle] APS QYA dlel] Aoz gt weba] o
R wowed] AL wx gtk o714 Fed AL A
el

AANE 71 5HY B =
A%t ABAAE oW SHD BNGAE sflrle Aol ohle BE #9]%
A 7] Mz tE mEew e 84 5 AHE FAsE AU

(Vergesellschaftungsmechanismen) 22 o]a| & ojof ghrhi= Ho|t} 42)

40) o]l wHg MFA 2ANZ o= - TS, "HANSE, . M. Weber, J. Habermas,
N. Luhmann?®] A& gre] 23 Wazfcid, 2000, A3A 3= vt~ (Habermas)
2] M=o 2= £3| Legitimationsprobleme im Spitkapitalismus, 1975 &,

41) Habermas, Der philosophische Diskurs der Moderne, 1985, 407+,

42) olF Aoz o]ak=, rEHeh,, 1999, 3319 ol Ak, 2003, 209~217
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Be] AlAfgrte] Lol sdgtct. wiy e o7 AAES 9
el - 247l A2 odZ" v AolE & A -FF AA 5 ol
of #jA7c}t. 27l 29| FdA(FEAR)E o] F EHIA gl
nl=re] A ghe] el F7H (the middle ground
inal and civil Law)®] ©] 8432 nfz 29} 22 Frbd & Addsi= A=
= W] Ak Wivkrar gl 44) Frb o] o] Rl ofshH AWA ARA A
A= WAAA BA A Ao v8-S HolFa FEA AL AHHE
S7HA = 5 olvkar g 59| sm 7L wele TR (Interventi-
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between crim-

:;—4 oot o e A0 TEAE HEAANBNSF e 9
£ @el BAlslel 12 ARSAE 3 EeAeAE @Aw, 1¥rn
AFA e wgelt o] HsIE AGe e BAGe o] Savhs A
ofch, aeu WA Eaulgel} AT el el H4a Al
7h ohdet EAbdel iG] ARswes A4% w2t 9 5 9l

2 e MK s 9 agn FEA 920t 3 59
o Aberel AT F&AHe] Adsofo ek AR A= 7)o
agyhe o2 Qe PAselel g ol AaHL e WAL
SEETCERE IR ES SR P C i LS IR E TG RREEE R
HAd), el RAaEe] AEHE 28 AU KA BUE ol
F& o Agelth, B2 1 FAA AR BEE ok HAlw ol gt &

43) ool ¥l #HA3]+= Kenneth Mann, punitive civil sanctions : the middleground
between criminal and civil law, the Yale Law Journal, Vol. 101, 1796~1873, 53] 1795
o],aH ;‘d—z
44) AR7F 7199 shdela, FAAAI AAAAL] & FEs FASE mFAE A=
A7 Aol AgE Aol el B 4 ole Ao W] o A
< 28T 9 A “M Zhe] F=2 AT S Alolol] T A= A=
FHAE AL olad 4 9l
45) Hassemer, Kennzelchen und Krisen des modernen Strafrechts, ZRP
1992, 3784 ol (vl - o] 4= Y, rYHAA, 1998, 1919 o=, 53] 208~
2099 =),
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47) 714 oA sl gt dntele] 91874 (Bedrohungsgefithl) > o33 A
Eet o ool AfA e} I A WIS AdAHT ¢ = AIEAH 8iot)
(Hassemer, Theorie und Soziologie des Verbrechens, 1980, 1304 O}EH).
olejAaf o] W, = FAAUNH %’rlHHWM HIE*L w A ukALA (gh4=) 7} gl Al x| wh)

ANAFE ol FAAHeZ a2 7tE F5F 5 dx, o] A wIddeAH (Hrleax

@) FHEIER 7= AFAA TS oﬂﬁii @6&‘4.

48) o]=i&F ¥kl 25 AgkF Haft, Juristische Rhetorik, 1985 %=,
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Abstract

Fairness of Trade in Market and Criminal Law Policy

Yi, Sang-Don*

Fairness of trade in market is very important in the capitalistic economic
system. Therefore, an unlawful act detrimental to fair trade has been
regulated by various legal sanctions. However, these sanctions until now are
proved to be inefficacious. This essay focuses on how to deal with this
problem.

Firstly, for an efficacious sanction, this essay analyzes the structure of
unlawfulness about unfair trade, and shows that this structure is quite
different from that of traditional unlawfulness in criminal law. Secondly, this
essay studies all possible sanctions to unfair trade such as non—penal fine,
surcharge, criminal sanction, compensation for damage, liability without
fault, punitive damages, and restoration system(Naturalherstellung). These
sanctions cannot be categorized by the traditional legal field, and cannot
belong to any law fields such as criminal law, civil law, and administrative
law.

In conclusion, this essay suggests that Habermas's theory about the
lifeworld and the system can be a useful standard for systematic arrangement
of each sanction. Each sanction should be arranged according to whether it
belongs to the lifeworld or the system. In particular, criminal sanction of
unfair trade should be limited to cases where unlawful action obviously

belongs to life world.

* Professor, College of Law, Korea Univ.

195



