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I. A

A (genetic  resources),  AF A4 (traditional  knowledge), %!
= (folklore)”2  A|F7HA]  QAFY  F&F4iHcommon heritage) &2
HAFEe] 2 ‘BRo o] RFojx ot HT HstrEe] W wet
=]

AP ozMe ANt F2E wm ek YPFY WA FAADA A
]

)
29
f

BAA S o] &3 YekAFo] Tt FAAA FHAE Ad AeZ #AEH w
2t HAEAA e HeEA7E olsfi ZAARRtel HestA tEE AT 53
AR= 719 2 dAFAEe] IR MdFRl(indigenous) EE A HF
A (community)7} BA - AFste] & AEFHAAY 2 FH AFAAY
RS dF, o), MEste 5355 st A UEhva o) oA,
N Neem(Azadirachta), Turmeric(Banisteriopsis cappi),¥
Quinoa(Chenopodium quinoa),> Ayahuasca(Banisteriopsis)® 5

o] EHEHL weh

Y AFY 59 Heglel ABANS A5 HAT APS] A5

1) WIPO, Matters Concerning Intellectual Property and Genetic Resources,
Traditional Knowledge and Folklore—An Overview, WIPO Doc. WIPO/GRTKF/
IC/1/3(Mar. 16, 2001), para.b.

2) N. S. Gopalakrishnan, Protection of Traditional Knowledge: The Need for
a Sui Generis Law in India, 5 Journal of World Intellectual Property,
725, 725(2002). AAE, “WEAA JiEH I BREWte] AE” "AAds A
14%, 2003, 419 AN withd, “SsldAHEFRhHY] S3td S AR g3
AE "AA4HEs A13E, 2003, 14~16.

3) US. Patent No. 4946681 (ssued Aug. 7, 1990); US. Patent No. 5,124,349

(issued Jun. 23, 1992). Q= A% W3t Ayuvedaolr 28 HAFE F23 <A

2 &8sl & NeemUFolA FE3 o8] EZ sty w5 59 A= Ag3ALs

o] 1% FAESE A5 wet A= WEEY FolA iR FfAI$It A

olo] g AAZE Aie, ¥E “AFERA A PHRS gk J2 W, "AHAN

o A} wE,, L2FHEAAESE7IE =2, REAL 2004, 97~984.

U.S. Patent No. 5401,504 (issued Mar. 28, 1995).

U.S. Patent No. 5,304,718 (issued Apr. 19, 1994).

6) U.S. Plant Patent No. 5751 (issued Jun. 17, 1986). 19863 w]=¢] }skx}
A 71971 24 Y#(Loren Miller)E olofFol~dl W (ayahuasca vine)®] 4
ol st EAS FHASHAeT, o] dEF2 ovtEe SEA oA ArvH(shaman)
o] oW NYES N5 8oF AMGste] gd Aolzta sttt WA - &35, 'DDA
TRIPS#oFe] F3A & =99 g9 g, B AZAAT, 2002, 4094.

SIS
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ol gt BAgo|u} o]jghels kA ¥ Utk old A= HIAF-7]FH(non-
governmental organization : NGO)&} /W= Ad= o4 sAsEL2 A=
719l 93t FAAY T FEHAE AEALA S 2P (Bio-Piracy)?
2 HFstal AAAQ wreEs AASsATh LRSS FqHE AFAL
BAHA(TRIPs : Agreement on  Trade-Related  Aspects of Intellectual
Rights Including Trade in Counterfeit Goods: ©]3t TRIPs §A)
I AEGSA B3 P (Convention on Biological Diversity : ©]3},
CBD)9 A4AEES AR A7IstHA S FH2A9 AFEE F55 A8
7] et s B, S A94d -, 34, B - AFANE, 7Y, 135
2 #HAA AESL YTk a2y AEAA S AHANAAERE BEE|of
steAe] AR BHed A9 -3 RoHo| disie oo dXE B

o)A 9 9tk

FAAL B ABAN B BAE AEOHIYS FEHAW %ol
e ALEGTH ABUHPYL REHAW SEYe]l FRE HAZNY
FREAZ stobd FE dvh 2o 4E0Ess AF5A4S 4 A7
2 FEAL ALEATAR YEH] A A ofvl, YESH ) BAE
ge@e] 27 #SHE RoloA] AAHAAE Ao Y= w Yk we
A AL R AFAN B BAE FHEAQ FA) BREA R
1}
i=]
o
.

7) See Pat R. Mooney, “Why We Call It Biopiracy,” in Hanne Svarstad and
Shivcharn S. Dhillion (eds.), Responding to Bioprospecting: From Bio-
diversity in the South to Medicines in the North (Oslo:Spartacus Forlag
AS, 2000), pp.37~44.

8) WTO, General Council, Preparations for the 1999 Ministerial Conference :
- Proposals Regarding the TRIPs Agreement in terms of Paragraph 9(a)(i)
of the Geneva Ministerial Declaration, Communication from India, WTO
Doc, WT/GC/W/225 (Jul. 2, 1999), para.4.

9) Peter-Tohias Stoll/Anja von Hahn, “INDIGENOUS PEOPLES, INDIGENOUS
KNOWLEDGE AND INDIGENOUS RESOURCES IN INTERNATIONAL LAW’,
in S. von Levinski (ed.), Indigenous Heritage and Intellectual Property
(London : Kluwer Law International), pp5~43; ZAAA, “AEXA, AL F
AR BEo) thd A T3 [H AT, "AHANAY A} v, AF
AAAR7E =, HEAL, 2004, 28~61; olAF, “WETYFAAFE I
FAALY F2AF oI R, "FAHES T A4dls, HEFH, 2001, 2039H.
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EHAAE AgeA votefjol ok HA FHAY 2 ABA A9 BT
#aldE FAHoRE B AUt A YA

E7}F o] FoAA ¢
Aol #AY FAE 2
2 3o}

rEl
LA VR
=
2
>
fr
of
M
rot
o

o 2 A7 BAHe A%A

s, MEAA 9 HHES REYes uFs = A

’

ba

e xo

0. FAx - AEA4 59 g - H4
L HE5A 4] e

FAAL, AFAA Aol AN E o}t TAHOE FAL
2A8A FET0 dwnHon fAALd FAEFS Yenle

o
Lo
N

)

2 B
444 mE FAHOE ol§Est AL BERNG JE AACEA HE,
MAE BE Y O AA4 5 ZFFE AES B ABA ol F
o4 1 AdE Aelel BE =97t AW Foluh, ABHoE AsHole
e Fyeste Adoss AT AT F AFAE 5L T
Fohe Ao A4HT ek oA, AAWRGS AT W YAE
of 2ol ofxit FAAAlL okke] TR, WL, %E § AAURY
o AY, &%, WE 5L AFANA AT
AFAHe AFR L AGFEA ABFA, 87 wsh Sol wer A4,

10) Matthias Leistner, “Analysis of Different Areas of Indigenous Resources”,
in S. von Levinski (ed.), Indigenous Heritage and Intellectual Property
(London : Kluwer Law International), pp.52~56.

11) & fFAxdelgt 32 FHAFRE HES 4% AEPERY FZ0] 758 BE i
o] AAE gtk & - H&E, HAA, 269,

12) AEXA] thsjA=, Local Knowledge, Traditional Ethnobotanical Knowledge
(TEK), Indigenous Knowledge(IK), Sustainable Knowledge, Folk Knowledge,
Cultural Knowledge & AZF7HA] thekstA AREHI itk @H, WIkdAsES] 9
(Expression of Folklore)o ]‘?4_' HEA2A 2 AEHom A UzhorxE %3 3
He FHES rlatr AFrERAERHFFTITAE, 18 ), 785%—.‘% HAE(H
78 %), % %‘?‘%u—dﬁ( 5% 5), A5EFRHAEs 5) 55 XFs= et
Daniel J. Gervais, Spiritual but not Intellectual? The Protection of Sacred
Intangible Traditional Knowlege, 11 Cardozo Journal of International and
Comparative Law 467, 494(2003).

o - ZAH - AEA, “ABF Pope WA - ARH BA P AT, (AR
2y A275, AFET|AYL, 2002, 739,

i
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S3ha Qa, A, B, o, A Roke] 4FE wEe) wdd
.1‘:,': 3L

PP BA B AL olgel HAT WA ABLAS AL A
W2 AGEEAY A4 A% L BAow Az

drziow AFAYE For AMHe 4¢9 doZ AHEEE B9 A
o Yoo AEAAoldt AAF} DI WAV A= A FoAA HAdel st
o AtE AA widd FRH A, AFH A, 71 A, AEsHH A
A, oy x4 g Asrddel #g AA Y FAE el 7ed SHol
etk E P2 HFEAAS goddte AfdE AFAAL on] FH(AL,
public domain)® A°] thFEo|thS) o] HF A2 sl Z(innovation)©]
o]FojA WA, JFH FE2 AHF G (private domain)o] EHAR, #APS F

4
b 2216 37 Bele] AEAAolD Heje] A

A0 WASEY P, AoF 2x (AP TA), 42, FAEH
A

a1
12 gtk Ao AYQ

14)  Convention to Combat Desertification in Those Countries Experiencing
Serious Drought and/or Desertification, Particularly in Africa (Jun. 17, 1994).

15) See Traditional Knowledge and the Need to Give it Adequate Intel-
lectual Property Protection, WIPO Doc. WO/GA/26/9 (Sep. 14, 2000).

16) 28 7k Wi A 5o 5411 o5ty HgHE AFAHL w= B
o iR ki, ATAANE AL G S (private domain)ol]l HFst= F-= ATk

<3l 1> HEXIAS Mo|Z

¥ Domain AP Domain
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W2 Zhde|thln

AL ANE AAH HdeHol & ARt o] PR ARE - A
o3ty Hsdrh A, HFA 2]
Aol dubHoltt. oA, AAze F7le} Z2AM20 a3}
g hFE AFAA0l A, o] FhE AEAA
o] dAel HFAXemAM ALst] AU HeHd. e AFA
B2 HEAT7IA G B9 HelAM I HAE ST delela, dFel

>
>,
oo
i)
fr
_V\_l‘
ol
2
>
fr

7§ = (innovation)

2|
gl ke BEE A& fAETh® A5 A o dEAHAH FAl
il APETG st FA (comtemporaryh) o] FEE AEA A A9
2 AFAA ] AXHATAAEA g B E ZTeA = Qglojthy &
A FAHoEE MNAFEY FHS £3ste B9 AeA 4" HId
st == AT, & SodMe F3AdS 2RI AV de HY

2. AEAA 7HA9F ol .4

S04, ABA4e AHek ws DAL 2/ tee) AT ERE:
A, FANE Qure] AN2A, R - BARE - Bobol Yol AFA
o ZAXel tFF A4 ATk AFAA HFEUG AGBFA ) Fahe Fvle]
B3} ool Hlste] F&Hol} AAHoRE A9He Ao AgHel %

ou, HE AEAAY A7 AErrEI Y 19789 o] WHO(A A B

17)

LEE)

AEA

18) Traditional Knowledge and Biological Diversity, UN. Doc. UNEP/CBD/
TKBD/1/2(Oct. 18, 1997), para.s6.
19) 3%, MM EER O IRGE & FnV e ICBRT 5 —5%5 (WENEA FIM BEFSERT, 2002), 5H.
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gL AoMe AFH VAW, T8, WY

oW AFBRZAEY o3t 2ol & thA 9B (Alternative Medicine)oll
gt AAo] FEEE FolAA doH, 7, Flm FoAE ‘A3Y YE'=E
oA efsty thA| &fste] Fdo] o] FoFdl wEt AFAA A ¢ BHS
o g FaAel A dAH Ak ol AAF Aol FobHll whel
opAaL It W Ay} x3}

st Agste] & AFHH (IFFA Y WE5A A B2 FEo] AA A
: BRSO oA ZHAE WA 75 3

T 2 FoA HAx2 Q3 2L 199240 zd® CBDelth. Adrt A5
ol

12
BN
i
>
>,
oo
rob
lo
12
ot
>
o3
N
N
N
N
=
(i
Hr

SRAS oWtk 2001d 11€ 29 UNESCO= #3}9] tdds KB
st7] 918k HAE A8 HERY TEFH HAA
Declaration on Cultural Diversity)S =3ty F39 FHY s
T QREe E]del wr=EAl ek Foja, AETGE Wut ohyg &3t
A BIE A&7 AE O Fagh e adte AN AT
o] A|7]¥ L k24

=7, vHAE ZHREA A 7EA Y A v AEA AL gAdd S
Aol A AEd=e] BAEH Zldsta vk 53] HZ AAAFAHC] =

bl et HEANS ol §3 Az AY7IA FEED Aok 7 FolA
w, AERAAY] BAF AQAAE AFANE ANE B Bk AFA
o Fo

-
He oofe] RIL HE HFE G4 - AcphEe) v, 934y
| whe ofE, ofdT U Awereld Fol W @ ust =Hn, 7

20) Richard Wilder, Protection of Traditional Medicine (CMH Working Paper
Series 4) (WHO Comission Macroeconomics and Health, 2001), p.8.

21) Norman R. Fransworth et al, “Medicinal Plants in Therapy”, Bulletin
of the World Health Organization, Vol. 63, No. 6 (1985), pp.965~981.

22) Wilder, supra note 20, pp.11~12.

23) Carlos M. Correa, Traditional Knowledge and Intellectual Property
(Geneva : Quaker United Nations Office, 2001), p.6.

24) See Tokyo Declaration on Cultural Diversity and Heritage (Dec. 21, 2000).

2

149



HAAT / #2635

S Hit-or-Miss¥<e] #Y - 23] a3t =8 A& At 55 AR

F At AA=ZE H 597 v= 53R HUSPTO)O =

JREkel] o] 83t oJoF ! sAAE Fo #I 559 58%7F HAFHOZ A}
7

% @

3%
)4

W odo
2
ot
12

Mo o m¥ X T oo >
of o M K
-
A
et

UN& #H5d7]3(Food and Agriculture Organization of the United

Nations : FAO)e A1 9] S§A447ke] A0t FwHle] Ag2ne] tig =2¢}

e o] o AFR B AFesAe et FAAAdE TFF AF

71 Mgl =895 71 gk o] FIMFS AF7HAY AT
A

o7 JNFH, TR ATH HEFTS VI2E dtal vk a-d §4

¢

lu
rr
iy
1*)
~

[e]

_\C:_).‘_

vo] HEe AEF Ao B3I Aol Fejola, o] EAle AFHy FW
o] MEZ Wog XA & AFWHES AFHAAEoE <l -
st EA9 WHEA #FHEIAT. 193939 /M UPOVESE(Union  pour

la protection des obtentions végétales)e] ‘FWe HAHF=E MES =

25) Russel L. Barsh, “Who Steals Indigenous Knowledge?”, (Paper presented
to the Proceeding of the 95th Annual Meeting of the American Society
of International Law held in New York, Apr. 4-7, 2001) [unpublished
paper], p.154; K, mifed, 175 AQU-E

26) FAO Res. 4/89 (Nov. 29, 1989).

27) FAO Res. 5/89 (Nov. 29, 1989).

28) David R. Downes. “Global Trade, Local Economics, and the Biodiversity
Convention”, in William J. Snape II and O. A. Houck (eds.), Biodiversity
and the Law: Challenges and  Opportunities (washington, D.C.:Island Press,
1996), p.205; A, AiiEE, 17H AA-E.

29) 3= HFAZA MFEAHinformal innovators), HAAE FAEFo] HriE wol 2|3
AE HA 93t AgE EAAwNe FAF NFA(formal innovators)E TFEE
9ot See Article 3, Preliminary Draft FAO International Code of Conduct
on Plant Biotechnology as it Affects the Conservation and Utilization of
Plant Genetic Resources.
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ol wer ABAoR ABUPY ol /A el FAAA UF
A7} B2sA = A0

AR, AFR 8 AGTEARS HA ot AFAAS AFRIe 2= d%
Ao A gtEA] Badgk Aolr. & AlFlA AFA4o] 7HXE ZHA Hol
2, Apale] AEA 4] AdE st 94‘3}04 FUS FEoH AEFES FHNE
FE Aok a8y F83 AL, AFHdA dEAAe AFde] 23t H
al, A7) FA14 (identity) < E}‘ﬂﬁ} gt dEAYe] 74 - As2 =
el ek E43 BAVE A3, AFe AAde dests A2 @ Ao 9
Fete oA AeAAe Bs dadd tis 7k Aavt 8755 Utk

M AEAAT 2A 7

-

AZA A A, Agole AW #HNA AFH HBEAAS HES
= As BHeE F xofo] BRAW, 1990dddl EoiMEAM AETANS
BANZ HrystaA st FATA 7 S7EsH] AT T tlEA Q] AL
d7} CBDeltt. CBDu A3 TAlo] TRIPsEA9 Aol FPHA=d, 7
U A8 Bio-Piracye A ZHIE3} AP wizsl A|AEAFHS ofr|gh
ga FASATED AR MLy A3 st AETEG A
E 9% HRS JAHEE Fost7] fste] BPHOZA Adol g gt
ojolg AAAF T Ao]&=o] FH3HA vl k= NdS CBDe
Tt AL AAEAT 28U CBDAAE fAALe tg 2rte] F4A

3 5 o Bl o3 A
74 Bk vhel #BEtes ot FVﬁE 2tk CBDe AEA|49 H
= UAARE, CBDO| =3 AAHE dubd oz ZHA k=9 )
o] 9T YL BWo|th32 wElr CBDY ZFUAAY FowHoz:

g3 Me T2 FAld §4AclolBR, UPOV Zofol|A #43taL

e & *ZH ?ﬂﬁli < 99 AkAEY dg@)S AT £ Aok KE, i
B, 18T

31) Vandana Shiva, Protecting the Pirates: Biopiracy and the WTO Dispute, at
http://www.vshiva.net/biodiversity/pirate.htm (last visited Mar. 23, 2004).

32) CBD A8Z(He “zt oA=L 7153 3 agla HdsA: FuHdl uet JEg
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Ao ZA7h, AAANAR fARE BE R g Ayt aeE 5
ojtk® It AdxHez JEo U dAe AZA} L B
woll Z=e] olsididel Hdsty, Bunde AFwo] HAsha
2= CBDAZolF ZAmAdME AR TATS A
| 230l Ha gtk <A, TRIPsE4 A27= A3%H(b)
MEEd=zre] Asfoige] twsQl 4g-olth =

, MRS WA oA Ee] S8l wEE & oA e] St
13 Es

[e)
[e)
Aol met AFAN) NG wAlol FEPo| wet,

%o
N

N
N
LIS
NS
>
“
o
o

%o
}o{.
2
£
rot
N
|-'E1
o

-

2

o 1%
o ;
i
H
23
2
)
Hl
&

mt of U

A27Z A3 b)e] reviewES “review of provision”

3
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[e5

“review of implementation” & 3sjAste] JPEe Ao
goARe 2H4E FHA B2 MBS AAZ st reviewel RHsi=
go|dtEss zElste] 20008 HHE o]AlSlol A TRIPsEA A27% A|3&
)Y HES #dste “HWEAAY HdH w59 H(farmers' rights)Zt

o BAE =9 AT sEA AAEHAeHH T F 2001d 114
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!
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0%

—_

P BA R AL7F5T e
A A4 - HAH A% 8 BB E 3 9
B 59 2 Folsel o9 Wt o BEA A8 FAsE, 1 A4 7% 2
B9 olgozrE WAHE o) FHF FHET AU 3
A0x()= “BA WA A&7bs3 o]&azdd FH7t
Ao #FH ol &S At Ho

T2 CBDY H4& 24317] H3td Ef 9 HF4 V&S HEd
A FeEers S S A e Ay - pEE 37s Ak ok

33)  Michael Halewood, “Indigenous and Local Knowledge in International
Law:A preface to Sui Generis Intellectual Property Protection”, McGill
Law Journal, Vol. 44(1999), p.977.

34) TRIPsEA #1272 A3FMH)e] UELS “The provisions of this subparagraph
shall be reviewed four years after the date of entry into force of the WTO
Agreement.”o|t}. Uo7l ML EA=ELS AZH AEL ZYoA AFEAYE HIZ
st7] flsl TRIPsEA S NS A7A F4sta Ao AAE, A=, 31~-324,

35) AAE, AA=E, 329,

36) 2000 TRIPs ©]Aks]ollA] TRIPsEA A27x A3Fg(b)9t #HAs S HAEY =ofF
Ae F7HIAZ AT & Aok 2 Fol st AEAAA B Aoldem o]nt
O TRIPsEA A27z A33b) F+83 Ndzte] #AA, @ TRIPsEA A27x A3
el 9% S5Eso] #HHE Vs3] A, Q@AEHTY NE3 B ##Hd Ve
A A, @AEAS 5% B FEH A, @ A BREY A&
o]-&o tigh #HA Fo] AUt

LA w A Y
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149 =3HDoha)ollA /HHE Zr53e= TRIPsEA A27x A3d(b)et &
Halod At HAAFTANA HEAA = QHEGES EI(the protection

of traditional knowledge and folklore)E HES AL XA} Th3N

-1 ’ ’ e
BARAL G HHE R 5 o 1@‘?3%, Z]FJX—‘} JA]Eimxﬂ o] Un i
AEWE] AF5AAE 718 Sl Zetr] o] His F2 55474
Bl

g zie] e #ete], AEA AL MUE AX ZFH NFE7] w2
wrmolgd A M-S ARy ojdth Atk Wl 9 AlvE ERE

4+

37) ZEAAE A9 “$alE TRIPs ©]AHE7}, TRIPsEA A27%  A33Hb)e

E = A7E A1dd oA TRIPsE A o|3Atge] AEES ¥3stes APz a

o g 2 HAAE A2F e Zgel uhEbA 53], TRIPsEA T CBDete| #A|, 2

EX 2 uASE] BE 7|E A71Z Al we sd3o] A7) RS sp

A Toll disl AEE RS AAgth 5 AYS Fdste d ojA TRIPs oA+
Ea A 587 g4 ugtel st LY ARE FEI

vgstedol ) Astu Aok AALG, DA=E, 338 F7).
38) 53 A33F A1
39) BFEFHY A44%; 35 USC. § 116.
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A F QL FAlolt) oy & 491, 'Fa o] AwFsty HAFE 534 AGv|E dl
gk ATy, A LS A A A ATAE, 2002, 12, 1289,

42) g 9el E5Ad #atole, AHY, “fyolAe oguy we] E3ye) 93
B3 T3AT A, A2B3E, AFEIAL 2001, 2¥ o] &}
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A Study on Protection of Genetic Resources &
Traditional Knowledge and Intellectual Property

Kim, Byung-Il

The traditional knowledge and practices of indigenous and local com-
munities that are developed and passed on through traditional culture are
closely linked to the conservation and sustainable use of bio-diversity. On the
other hand, advocates for conventional intellectual property systems —argue
that intellectual property rights create effective incentives for innovative use
of bio—diversity, which in tum creates profits on which innovators can draw
In negotiating benefit-sharing arrangements with the holders of traditional
knowledge and bio-diversity. Nowadays, the implications of conventional
mtellectual property systems for traditional knowledge and hbio—diversity have
been the subject of a polarized international debate. This article has sought
to suggest how intellectual property system could be a tool to protect
traditional knowledge.
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