BJEam

BRSOl A =5 5 R Al <]
BAEMES EHEC A i o

- CISG, PICC, PECLY #lEH FRHIE TAHE -

W & A

[ A &

I. Agwge] WA 7led 27144
L AMEwA e WA add A

2. AR 27HE e #A

3.2 2

M. =AA skl Abgudd=d e 28
L. CISG
2. PICC
3. PECL
4.

* A A BBERCEE SEEAD, AL
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I.A-]i

T

AAHEA Y A2 (clausula rebus sic stantibus; change of circumstances)©]
& HEYS 53] ﬁ]okgl A9 ‘;‘/\]Oﬂ 9}9}15 37 = 1 P 514 @
A7 E o], T3 HEANY &
| oF 2] W%% EH—':—'-— A - 7&*]‘3}% o] Ao ddel e what

E 5ol Ak HELTAE AMEF APZ AT
‘quo}‘ﬂ of fsh:}‘_ He & et

Jooe
iy

on ©
i
A
o
>,

rlr m\i

B o
R Aok 3t} (pacta sunt servanda; pacts must be respected)—t— R
o APERIZAY HF g dASH HLEe FeoE AAHT dsdb 2
< WMo A GAIH DS (UNCITRAL) S Al & v vl Al ko] 3k UN
3 F(United Nations Convention on Contracts for the International Sale of
Goods : ©]8} ‘CISG),2 AFHE A=A 3| (UNIDROIT)3) 7} 533 <Al /A oF
o] #3F UukYd 2 (Unidroit Principles of International Commercial Contracts
o]&} ‘PICC)Y, A 2k Y3 (Commission on European Contract Law :

1

1
2)

Fed B, ) Ak Fol”, "= A9Y, e aroitiEa, 2000, 55W.

a Xﬂ% ANA & FES HlEshA EW“‘QO}J— e AgTe F 63/t ¢

wehs 2004 29 179 UNol & ekelle] 74X 7Igste & doF Allolz (2%

| 21A 20051 3€ 19 =2 U8} H3doh kA CISGe FA=EFvuol &g g

2 - CISG AteldlA HAe Rk, $xl= 583y A9E AsA 4,

olo R} ArbHe] AA A CISG7F -4 ﬁ%ﬂﬁ}

3) www.unidroit.org/english/members/mainhtm; 2 3 A& A|7A] T 3o 7}93ta
Ue AT e FYUYHE ZF, F 5970 =l O]‘_‘:}[i a0 Q1&E SIAlEE B
I AE AZHA 93 Z_ﬂ"](chsplay)ﬂcﬂ NS Fugith Ho TR EZY (http//)S
At ATt

4) FA 8% PICCE "UNIDROIT Principles 2004: & MEA BRI} ojst B 19

~°~—“ir}m4

O
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CECL)>e| 23] A|-H o]2nl fHA FHYUZ (Principles of European Contract
Law : ]38} PECL)6) T2 =44 Ee AP M= oljg AP Y AFS
BAAOE FAE AU e AEskal T

£ oAM= o)t FAlFIA T, & CISG, PICC, PECLY #3848}
HAAHDE FALE AW A dig HE Ve HAd mE AAES
ARzt goh B 39 HwHZA BAETFE ol s WHarHES FHsh

4
ofre MY WitE T3 AYREN BAF WA AT Aok
TF

A ke AR, @ ol 2RH =AVSAMA e 35S MEE ATl ol W
A Adoe AFT F Advkar she AHE, @PECL¥F PICCE & 2 EjAo]
3 d¥Aozu WA CISGE EZAZ 435 14 dAES za 9

e

HjE Aok AME S @ CISGe 23 5 @9 M3 S AX et
dF TS Ho] AEHa %E}—t— A, © CISGY]
‘BWEZH I (gap- fllhng role)& @93t A= PICC HgF 2004 7§74 o)
S+ - g Eo] ol Wik HlwHA AT AFAFo] sttt st AR

=2
=
ol
ol
3 £
DO
S
S
9]
iy
c,o

FAe 20049 SEF FH 98ty UNIDROIT PRINCIPLES of International
Commercial Contracts, UNIDROIT, 2004.
Riedl, R., The Work of the Lando-Commission from an Alternative Viewpoint, Kluwer
Law International, 2000, Issue 1.
PECL9] AP AE-L European Parliament Directorate General for Research, “Study of
the systems of private law in the EU with regard to discrimination and the creation of
a European Civil Code”, Working Paper, Legal Affairs Series, JURI 103 EN, 1999.6,
Chapter T. pp.127~136; A2, “PECLY YuliA 2 Aeke] AYd #3F F3 7 CISG,
PICC 7339 vlndy”, "=A4sh A198 A1z, =443, 2004.3; PECL2] &
2 www.jus.uio.no/Im/eu.contract.principles.parts.1.to.3.2002. == www.lexmercatoria.org
oA 3slo]lH & A (hyperlink)o] w&} ‘International Trade Law’, ‘Private International
Commercial Law’, ‘Contract Principle’, ‘Principles of European Contract Law’(completed
and revised version : 2002).
7 B mAE ‘mAolgte £o]2 A3 9le] PICC, AI111Z 2 PECL A11.103% (2)
o] A ZAS EuA g B¥sln YA L' 3 =B K (arbitral tribunal)
of o ‘g’ S FAT Juiz A7t

SE

6

=

8) PICCSt PECL2 T430] gle TdW4 dutdzoltt. tgnt & 42 2 77t W
HnE 53 243 T fFEAdH 22 ]EE’jE(restatements)E‘r g & 3t &
B ¢ 952 47 Zold HHE Fea lFels shal B2 FiEo] dAsta

Atk A AAFo #AS AFYEd BalHe $U3, “°%j74]‘3¥‘%‘%7'4ﬂr L A
APH AT, A21A A2Z%, S=dAPH SRS, 2002, 141,
9) Bonell, M. J., “The UNIDROIT Principles of International Commercial Contracts and

the Principles of European Contract Law :Similar Rules for the Same Purposes?”,
Uniform Law Review, 1996, pp.229~246.
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1. ARWA) WA AEd 27189
LA WA 2 A

WAL FAVGAIAI RS ol HA AN - FHH Q1A ARE W - AW
Aol AL dujstol Aoks FgHZ IdU|ste AL AASA FHH Aoz
(good faith)10 H A°FA T3 (equity)¥} & H (equilibrium)ol] ¥+3}7]

A= YT F A= 71F0, dutyg oz AP o] AHsr] fsiA

10) 2oz A 2 Z4eke] HAAS A i AFEd F5=oloF & Ak A (general
principle) =& ‘7122 Y&’ (fundamental principle) 2 24, EA1 4 (bad faith)3F 3= Hj
Agted 7Isste Aoz EFHIL oy, &y ABHo|nr FAHRL sdoe] WEd
TAE QA &e 7150, HA Te HAAY A2 = (degree of recognition), A
Zh AE7)1E ol Adolsita she EAe] Aok S AlejFe RS54 (unconscio-
nability)ol] tJH3l= NFoz2H, Aol whel 3 A (fairness), &3 3¢ (fair conduct),
2] A (reasonableness), Al 1ol ‘&2l 7]F (reasonable standards), ‘F& 9|
o] AHAl(a spirit of solidarity), ‘3% 3F 3% (decent behavior), ‘AH27+2] A 2’ (honesty
in fact), ‘¥ 3 A9’ (white heart, empty head) 5% 2 F47 . 237 M37} 94

YA Ha ok ouk o= AL} Ao Ee AFFARAE 7 el Hals

EFetn A8 Y% 7dE Baste A B2 7|5 S T3 Atk wEbA Al

oFAAS < Adx ZAA e

T ALY £AE A9 FHEsld & 4 Jdvka e 7dE T3] 9]

o 15 A0 + e A9S FFsith ol AAH BHAA +

T 5 e Al EAoltt. Ax AoEE AGHA AR b dE o] Atet o F

9] ofge] o] Az 2t olsE AYIAY BAAE & Ue VIF 2N AALS FRE

4= Atk Licke H. K., “Good Faith and Contractual Performance”, Essays on Contract,

The Law Book Company Ltd., 1987, p.160; Klein J., “Good Faith in International

Transactions”, Liverpool Law Review, 1993, pp.116~117; Sim D. “The Scope and

Application of Good Faith in the Vienna Convention on Contracts for the International

Sale of Goods”, Pace Law, Pace Law School Institute of International Commercial

Law, 2001, II. A.
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I 22 Agazo] Huetiy

= DA% A" 34 874 e 12 PHE sl & Aol Bl g3
Akl BlFo] A3 MAHoF staL, @ Bl AP Aol FAARS] A Y
A= ARl 71998 Aol ofyojok s, B 1 AMHWAEE AL dHdskA]
P £ AT ¢ NG WAFGHA Aelofjof & Wt o} @AW
739 Adel mlFo] Fxo] AfREel BAAE TEATE o] AldH e
THAMAIELA, fair dealing)ol] 21o] “§2]#4 7] (reasonable standards)12)

o] Hhsleof L @707 I} 1d)

249 AR WAL YRR PIAL HAZ FAA YA A%
o Wee 4T A AUlA 2FHEA EE A4 2 AAF T 5
Pee 1 NGO s, ot @AT A WA Ak AAe

3]

mlm

AE FPW GBS ;eIsy) AF WY PR AN - 45 23}
£ Wes QooEy Ytk

2. AW AT Errgg el #A

E7}82 (force majeure; unforeseen event)> 9| F-ZHE] WA Fofjo] A}

Aol tiate] BE Bastn AYHE FUL FTHEIE AT 5 Qe 3
B2 RS A% Al AY EE AT o8 Bolde W s /1F
02 AHEE WOl E BT S wESl Sabne 9AS Bold,
19l e FRelE BFekn AiA A4S Ae FS o2 AW

rr
S M
2 N

o2 x HAVEAo g2 ZulH(jus gentium)e % A < (Receptumhaftung )16}

1D AP dae] g8 A5 Elvel WAL A218%, A312x9)2, A286x%
5572, A5I9Z, A628%, A661%, AEIRZE, A716%, A720F 52 AT F Uu

12) ¥ 1o)X AFE3}= ‘reasonable’ S FHA; 28] XA e 3 717k FEE A9
© Ao VIer FAAY 9 - SH o A FE A 2 AMEstaLat gt

13) Farnsworth E. A., “Duties of Good Faith and Fair Dealing un der the UNIDROIT
Principles, Relevant International Conventions and National Laws”, Tulane Journal of
International and Comparative Law, 1995, V.; Klein, op.cit., Chap. 1. A.

14) APHHZ LR 9] RS o237 WA tisiAs A4S, "RIwAIY,, HAAL 2002,
44~49H,

15) B713Feg o] g o2 A HAARAHE(Acts of God), ‘77129 P9 (Acts of government),
‘AR - ZE 5o AXZH Q2 (Wars, Riots, Civil Commot10ns ‘B - SEAIT 5o A
A|ALE 2 2.9 (Strikes, Accidents in transportation) & A& 4= 3l

16) 4 - 54 £5dol} UL 4oz s A So| Aozry YAwe BolY F
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ﬁo.ﬂﬂﬂo%ozf} 1%7AMQMHTO_“@O
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T o o AR o o o = 4 ol To = o N
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oW R ALLE o w 0 o W
T By, &N poE T WE oo 5 i
o o = How pyom R = A 7 T o % LA ~N
ﬂlﬁbtmdmwaTEﬂﬂTm __&EWOTE]EMHHOMQJIW
u_.e:._._ﬂ;u__%lmduﬂ._ﬁoLNr m,‘mﬂﬂl.ﬁo_]m‘_mah#ﬂﬂo_amM
ﬂLﬂaﬂﬂo%\MﬁoC%y ,Eﬂﬂu.,_aePLd_uﬂ]aMl
= __oxma,unll].@.ucﬂoo#o;odonnouuo}
ERE o L 5 oaw W TG R 1
qﬂ@%Wﬂ@wi$?%$gag@§%agm
_ o0 e R = =
MH&%ﬂHUHQQQE%E%O$%¢%@
AR~ - aaewr@i}}_nﬁ g C g
o N NN orﬂﬂ}%HAA ﬂmaaeixﬁo
Moiﬂﬂﬁo71_7|ﬁo_ﬂamo,oﬂﬁ_#oﬂL_ﬂﬁw_maT z_.Jl__dm‘-m
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ook F o e T Zfﬂw@moﬂ@igeﬁff
ﬂqﬂz%imﬂwﬂww%ﬂ @dmzfﬂgﬂmmr@r
@r%EWMOTﬁ.ﬂ Nr_ﬁﬁﬂdua% wﬁﬁ%wﬁﬁe ee~e
oaﬂmﬁoiaﬁo_a @ozf%e%%%_ﬂo_bﬂm
Yo R - op H R MM ] o W %o T - 4 oy
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Aol dRstE Ae Arols Fall 7 YsiH £ Aoy, vk BE
o] Aol BHIg Afde ZAA 2 & Uk
HA Ag7leEe izl O 27 719t 2

&l £33+ 9 F-E-o]3] (non—performancel?; Nichtserfiillung)!8) o]
YA AS - v W A o= g - o]t CISGolAeF Zo] o3l
f70=2 39 HHS Q3HA ¥ AF gFEolgo] AYSA HUW &

17) performance™ T7] ‘o]’o 2 HAFY & WA v FHFEZE HIH Y. 2y
7le ‘oldl2 ANAES AEA e 33-‘?‘]/] AlZVoll A, ‘WA= A Eolghe e 9
A|ZV el A Zhzp FEste] AbgEojRof & o g Holu, B ndAe ¢ ¥ 1 4
AZA YLo] TY3 Ao Z B o3} ]6§0i ERES Fuz s}

18) &-o] & (non—performance; Nichtserfiillung)S LutAo g HEAAZS A3 AFFA

} 7 s R U8 £ olddo] PAIEHA Fe A, Z HEY A, Aty H =],

A B3, AJAAe AF (principle of good faith)soll H]Fo] oo A3+ oS

7‘] B2 Ao F ol SIS I AHAAE AT 1ZAN ol 1 f
- g7 S HE T o] FAXYAE E/EE HA 2 IS AlARTE EAs)

] oJEHH YUHE X3t 5SS AFS dEFHAS AT sl Eolde
Foz o]gAA|, oldE%F 1L %947‘401 goz FReta, A4 HEAHREA
@791 oY 7FA, &l dHTH, F& "é:r”ﬂ AEFEATE 2 ASsAE A3t
Aok wHo] FuHA S = ol FHS 31‘. Al 2k ¥k(breach of contract)©] 2kl
3 Shube] HEAMIE ZAska ST, ] A9 HEATGE ARt Jxe wat
Zt7] ApdEste] FAstn dok a7 G MV—E Alekd Z3l Alaiel st
o EQte] ERE Akt dYeroz T3 Jdual sk HolA 19 - A4 7]
gk Zold) FARRLe] AMAAGE Qo= ‘5}1’ Re WEHAY Hysdes TEHo=
g s= zpo]Fo] EAGT. o] 22 AolHL JrHAY AL oA Eoldy AR
7} & el EHO}"# sS4 A Fe Age g+ doe HEd 3
Hel FHE T e 9, diSEAE A G E EEAT] o HEEA] XA
ZloF 3t} (pacta sunt servanda; pacts must be respected)+ AlFA IS FZF3a Aot
3 e AMRERE FE23 4 oy Farnsworth, Famnsworth on Contracts, 2nd ed.,
Aspen Publishers, 1998. p.449.

19) FAFAA s A Eoldol] #s AJAAE Hlwg -5 PICC PECLL A
& FAWES 932 T o]f+& PECLICECLIY #<Ig F4¢1¢] PICC[UNIDROIT]
o M= F3] FAsta 7] wFo|h O‘Eﬂi Bonell, Lando :4 <& PICC %2
PECLY A (working group)d]l BF FHsta Jrth). 353 WEeS 39}0]"5,

@ AFEo]Y e ALFYTS Boldloz Fdste 73t e A, @ HRAYE
dAH E5S 4‘)'0}04 AAAFS R FAGle] o] o] AHA] gbe AHF T
3] Bolgfo] AYste AR AL Ue A, @ oldqe] FAAA F5 FHFE
F718ka Qe A, @ Fug BoldlS AkAlY] ¥Q1ez FAs e A, @ AL
Ae 2585 FH3A Fete ‘F(';‘“ﬂﬁﬂ ® AFsAAY & dETHeE FHE
T dva ste A Solth CISGY A¢ E=3 o]d F$toh. ot PICCY 4% O %4

?;’}} Foo]3)S SYASE FARAFY FHE PECLY Ao} Bt 3’*‘?9-?‘]6} }%/‘é—% A 80

23 9 F, @uobt 1 el JolNE Bk AAE FHL HAdE dE H, O

N

0 Flr oBL ol o,

20
&2
[e]
= %

i ?

(

111



&

7F AAE Afoles E7138

o

Y AT

3

X

il

9
yul

olao] WAE WolE GARIS] WAL Q)
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| AgEY 1 MePde Agrde WelFy
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Yadow gARtel el

kA
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R
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}_

HALT / A2
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il
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A
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T
%
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&
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1

F oo ). 2004.12.24

°
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oJ A

=

Hoj Aol (impediment)22)ol] 7]¢

PECLAAE ®G3t1 QA

=

=

[e)

Zlutete] B2

2004t453715; 1995.03.10. 94T456708; 1994.08.12. 9321259; 1993.07.13. 92t433251; 1990.02.27.

tell A 2ol 2 A o

st 9l

of Eolgd PAAZF 1 FH EE olae AvzH
_<’>_

o]

o
<
=
=
=]
=

b Qe 4

2

=

M. ZAAFFHSAA AR AL 5§

1. CISG

o]

Ao} o

L

s
= 34

S

Hol 1 Ae] A

L

89th7H381; 1986.09.09. 86T+71792; 1978.03.28. 77tH2298; 1974.03.12. 73tH1620; 1967.09.19.

6774966. &

A= o]
A ek sl Al <]
)|
HT
623, T, 2005. 4.
21) 7748, AAA, 61~62H9.

=

20)
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AkAE Aol 2 g neAsAY we Fa Fohsk ool Fag w3
A F8sE A gaa 2 Jldd 5 gathe Be 93 Aol
Ayl ojud prolgoz g B Yopgel SAMAAYS WY F 9

ol sk S HAreha 9A~rﬂ(xﬂ79 (D), o] B AAL Fehrt EA)
ahe Fekollvh &S WAITHATIZ, (3).).
£33 CISGIME & =

(DoA Bolg o] Frta= Fefl FofAkret A
o] A4l ool WA= Gl k] FolAl A (notice : Nachfrist)
stojof dtkal st led, & Bl FA= =old BAATE AiE &
FAY Ee dgtojof she W2AFE AT 71z ol I TAE el
TFeHA] ofU3k A FAAE B2e R Qlste] WA shE Edfol i AYS
Fareteof gha WAlskal it

L84 CISGeM = APRZ[FN]e] Meads dad 8=

|

3|

%S|

G 3 AREAS WE BT 1 A0E AVGD WY o oG
il 3 APgRAel )@ o] obd Brigee] ARatelor g8 A
Al

2. PICC

PICCOI A1 ] AMAW AL AFL CISGY AFo] Bt AAs FAAAS
et Aok 2 Ak o]do] BARARL IWelAl Bk Ho] He A9 1
FAAE aPo s B33 Zof(hardship)ol] @3 @3] FE o)g)stoiof
e S AASHL(A621%)2) AR JIFHT] 97 80 2M

AR A S ALY o] R8-S FUIAITIAY GARRIZLE dhe ol THAE
AaATNE RS olfFZE ‘AleFe]l ¥H A (equilibrium of the contract)S ‘F

1ol XM= ool AAH - AL A - X FH Al Vst
2 HA ZeQdA Y RS EEsta AAL v, ogk Eold o
AT HES ZQ (mistake of law) 5 CISG A|79%°) T
3t o7k olEtar gk Fafd - Sk, ‘A EFului Al ekt WA A A d
1 TEAHE, 5 A6lE, HEE, 2005.2, 69~70H.
23) Article 6.2.1(Contract to be observed).: “Where the performance of a contract
becomes more onerous for one of the parties, that party is nevertheless bound to
perform its obligations subject to the following provisions on hardship.”.
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0

A WA T = Abdoe] 2 (occurrence of events fundermentally alters)sk
7@ o

A= i AThHA622%). ob2e] 2 W&o zA D 2al Abrdo] A
g, e EoloS d4e BARAE I AMES Al B wivE AAE $2
A5, @Ak AFE Aol Eolols dL AL AMS FElFo g VgE

AAE A, @ Fa Abdo] Eolols 4L FAAY AulE Bl A
@ 1 AFAY Yol Eolos 4L FAMRtel 9d) AFHA ks Ho=

T JoHA622% (a)~(d).).24

o

>

A5 PICCAME Agw7el A1ntke Aloke] 448 oao] 1w ofo}
g 429 DA, olo] AWAL delHoz AP Yee 4B
ek £ AWMAE Aokl FHAgol MAY Aol Dol A48 & Y,
9o Ackel 4AT olPol BEHA e A9t AFY F gvkw e

2

)
12
<

(r oo ox
o
2
BonE

Aste ad= b5 2o ¢4 O =clds A2 A

A (renegotiations)S ¥ 7 AE EfstA sHed, ot 21 8 B33k
AA glo] o] Folxof sfar HEFF AwA o] 71Zsh= vh o] FE WAISoF F=
zdor Fu 3t QY Aude 273 B5 =olde U2 A=

gel ol a7Y A Glee WAL, @ Wt AP A ol §)
of ol2A B3 A 7 WAAE WA Ak FPHE HRY 5 YE 2
e 37T & Q=S st ek @ olol Mol AT FelHoz o

o
o
ol
o
=2
rr
A
o
)
N
e
)
BN
)
=2
=)
AL
X
42
o
o
>
_>~11
Ny

o FHAL A7 AT BN - AFS WAY F =S n Uk
A PICCAME GAAe] Holdo] Gabae] EAE Mol gofol 71918
Aolxm, ASHAA Ao Fal gohe] 3l w3, wE gt 1 At I

24) Article 6.2.2(Definition of hardship).: “There is hardship where the occurrence of
events fundamentally alters the equilibrium of the contract either because the cost of
a party’s performance has increased or because the value of the performance a party
receives has diminished, and (a) the events occur or become known to the
disadvantaged party after the conclusion of the contract; (b) the events could not
reasonably have been taken into account by the disadvantaged party at the time of
the conclusion of the contract; (c) the events are beyond the control of the
disadvantaged party; and (d) the risk of the events was not assumed by the
disadvantaged party.”.
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BRI R B ROl A it I O] SR SEHES) EELRIel e Mol tsE

2o geHos uE + 9Ad AYS 1 Pt gt e @
A P ATLIRD ol e 8136 o3 WA o]
g WATT ek webd RG] o% WA ane AP EAE
At e gelel matel guiHos AZAsdm & & e, ot gl
A% PR Ackel oldel Febde Fa gl W, RrigEe Agure
FE ol AT BEeuA S Hle] FHHL FI AT v BTk

A5 PICCE APNZAS 9¥sTE go 1 Heuag 34 Fu 3
o E APgwze Aokl 394el FulsA MAE APelw AgHv, g
Hgolm WAoo sl PAAe] Yol oJstel AkhES EPHAL ®
E AN ¢ Q=S 3 Yok obee APUE AL B4 B

PECLZ #3 quidlA 3= 3t 582 H8d F e ASH
A et AN Ao, 2 WMee o aiAerelu AlE &
2 ZE A = 5 Al

o)A AckBAN A FRAN EE BolYAYS THIE PICCS FA

©
ol
tlo
e
of
o
td

25) Article 7.1.7(Force majeure).: “(1) Non-performance by a party is excused if that
party proves that the non-performance was due to an impediment beyond its control
and that it could not reasonably be expected to have taken the impediment into
account at the time of the conclusion of the contract or to have avoided or overcome
it or its consequences. (2) When the impediment is only temporary, the excuse shall
have effect for such period as is reasonable having regard to the effect of the
impediment on the performance of the contract. (3) The party who fails to perform
must give notice to the other party of the impediment and its effect on its ability to
perform. If the notice is not received by the other party within a reasonable time
after the party who fails to perform knew or ought to have known of the
impediment, it is liable for damages resulting from such non-receipt. (4) Nothing in
this article prevents a party from exercising a right to terminate the contract or to
withhold performance or request interest on money due.”.

26) P43, “UNIDROIT = Al/gAAI ekl le]A 8] Hardship”, "JAPE AT, A21d Az,
B2 AAPHSES] 2002, 198~2009; Joseph, M. P., “Force Majeure and Hardship under
the UNIDROIT Principles of International Commercial Contracts”, Tulane Journal of
International Comparative Law, 1997, p.20(recitation).
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AAE TR LE Qo 2D byt PECLS 3 d=3F ‘AUl Aok o] Ukt

- =
Z’(general rules of contract law in the EC)2.EA] FEEE AL &3t
A= T (A 1:101%),28 A GAMA RS 93 At H O Z A & A FAL

Al ¢k(international commercial contracts)S HE&HAZ T3 J= PICCY=
SRHo T FEETHY T3 A EF v vl (international sale of goods)®ll
?l—xé‘é}jl 9] = CISGQJ-E 1 }(—]_Q_H%Hoﬂ o]o} .?_tﬂg‘:. ;q.o]z%o] J_x]]zﬂ-q.
PECLolA = PICCoF frAletAl AgwiAd el Ao tig B&9Y 78S Bf
stal, 1 W85 AAE] sk ok 2 B8 Ao E F5Y oldHE-
o F7FstAY WrHFF-o ZFA7E "old FF9 Fee]l Euh AXA(more
onerous)® Aol= FAAE= A4l iﬂ—‘?‘% olgysleiol sl=d(A6:111%
(1).),30 opek Aok o]dho] Qlof AP0 Z Haff FH7F ‘AA] 2y

27) PICC AA 1197) 23 F <F 704 7|9 Z&o] PECLY} 358 Zo|t}h T 5=
Fo MPEWE9 A= Bonell, An International Restatement of Contract Law : The
UNIDROIT Principles of International Commercial Contract, 2" ed., Transnational
Juris, 1997, pp.89~91.

28) Article 1:101(Application of the Principles).: “(1) These Principles are intended to be
applied as general rules of contract law in the European Communities. (2) These
Principles will apply when the parties have agreed to incorporate them into their
contract or that their contract is to be governed by them. (3) These Principles may
be applied when the parties : (a) have agreed that their contract is to be governed by
‘general principles of law’, the ‘lex mercatoria’ or the like; or (b) have not chosen
any system or rules of law to govern their contract. (4) These Principles may
provide a solution to the issue raised where the system or rules of law applicable do
not do so.”.

29) ZAAHEY EA3ste] Azt A PICCS PECLES v 7ol o8 ARY ELA LT
HoaMo FEHol dov, 1 7|d¥d HEHEert bE gl °kx}7} HAAZ A
Al Ao AFshe 42 ¢l AoZ R guvpstd PECLS F2 4 Ju 3
AF3F o] 8d BHoF AFE NFF HY Fekste] A&, 'E&%Oﬂ PICCE B4k
Azt FAGARA D] Aol I FAATE F9 HFLR B AL/ 2
Zol7] wWjiolt}; Bonell, op.cit, IV, 2,; ¥t9E, AA=E, 559, AFA, AA=E, "4
248t A197 A1ZF, 2004, 1L 1.

30) Article 6:111(Change of Circumstances).: “(1) A party is bound to fulfil its
obligations even if performance has become more onerous, whether because the cost
of performance has increased or because the value of the performance it receives has
diminished. (2) If, however, performance of the contract becomes excessively onerous
because of a change of circumstances, the parties are bound to enter into
negotiations with a view to adapting the contract or terminating it, provided that: (a)
the change of circumstances occurred after the time of conclusion of the contract, (b)
the possibility of a change of circumstances was not one which could reasonably
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Al'(excessively onerous)® 7450l O APGHZ o] ASkAZ o]Fof WA}
Al

3, QAWMLY TheAol AAA Al FEHez ndE & YAD Bo]
olyglon @ ojot e AAWMACRE 23 TS A& HFo] o
]S 42 GARAE FEstoolr & Ao ofd A4E XHOE FAAELS A
oFS A (adapting) &< 3| Al (termination)3V3}7] 98+ AL 7fA]sledoF &t
oAl sk ek (A6111E (2), (a)~(c).).

w3l FALSo] ‘AFEk 7)7F(reasonable period) o] de]ol] EEtA] EI=
A HYe dAHAA 2 21S T AYS AN AY, Ee - APYHA
o2 93 £98 PGARE Aloldl FAH(ust) + FH (equitable)stAl Eujj3}7]

Azt - AlFREe] 4

= B 7 A=F: FAst AALLE Q) (a),
(b).). ©¥F PICC9He] 9 =
ol

Aot Mae A4

FRANN warel s @E PR BE S e A8 a0
Al S A E & H e we 5 QA @

TFAS BR&sly Jos A olEHzﬂG 111% (3), (¢).).32

have been taken into account at the time of conclusion of the contract, and (c) the
risk of the change of circumstances is not one which, according to the contract, the
party affected should be required to bear. (3) If the parties fail to reach agreement
within a reasonable period, the court may : (a) terminate the contract at a date and
on terms to be determined by the court; or (b) adapt the contract in order to
distribute between the parties in a just and equitable manner the losses and gains
resulting from the change of circumstances. In either case, the court may award
damages for the loss suffered through a party refusing to negotiate or breaking off
negotiations contrary to good faith and fair dealing.”.
) GulHo M= g0 Agdl 1] ‘(Alekedte] 718 A'E ‘cancellation’ & E g}’
(AF2]) B (EE 2E)E ‘termination' &2 EHI (AN UCC, #|2-106%.). PECL
Ax = Eols AAAA Wolx Ake] A== FASE 23t ASFTAV LEEHE
AFE 5Y3tY ‘termination &2 ARSI AT
32) PECLOIA A1el9) ofme %82 Adozn ‘ool gloix 345 342 o
stedl, A7t FAYES PALE o] 1}4‘_101]711 obF-d o]jo] FoR|A] e o
A, o s HE BAQl Asde 2 A dE8EHA gk ki FHAY
NAA o2 Adste AMEG 34 F4E onsth 5ol 2 PECLS 4193
9 FARE AejA CISG ¥ PICC7F Efsta A & 3He] Al (reasonableness)©ll
T HAIAQ FAS Bt Aok & o] dFstA FEAELe AE JHAT B
ste A7t T893 AEsteA dejdolgta B 4 U ubel ot ddHETh 53] &
Aol FAHA7tE Fridel dojxe A% Ad3 57, FA A ARk A4, 283 A
At A Aol BT BeAl DR Holol FTHALI2R)" T FAAT ATk oA
NEFAANN AFH Je T #EhE AES g o 2 JEE AN
31t} Lando, O. - Beale, H., The principles of European Contract Law : Part I.:

r[r
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Performance, Non-performance and Remedies, Kluwer Law International, 1995, Art.
1.106. Comment D.

33) Lando, - Beale, Ibid., Art. 1.106. Comment E.; Flambouras, D. P., “The Doctrines of
Impossibility of Performance and clausula rebus sic stantibus in the 1980 Vienna
Convention on Contracts for the International Sale of Goods and the Principles of
European Contract Law : A Comparative Analysis”, Pace Law, Pace International Law
Review, 2001, V. A.

34) Fa=z Eolgie] #d AJAAAE vInd 5 PICCY PECLS FARE #AUWES &
1 Atk FET WL 83, O AFEY EE AGYNE Bolgoz Y3l
TR e A, @ HEIAAE AN Bes TS AYARY ofFo #Aglo]
ojgfo] PAE A A= AE FA3] Boldgo] AHSe= Aom FAHIL e AH, @]
o AR A A5 FHYRE Bolstn e A, @ FUE oS Aokl o
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EA[EL@FAIY As)aA 791 edlEfd 24 7112 489

35) AAAF 7) F=E
36) ‘U.S. District Court, Northern District of Illinois, East. Div.’, "03 C 11544, 2004.
37) ‘German Arbitral Tribunal (Schiedsgericht Berlin), "SG 126/90s, 1990.
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38) ‘ICC International Court of Arbitration’(Paris), "8873s, 1997.
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AIYAIACO)Y FAAZFA T3l Ak A LA (renegotiation)s % TF A
2 FAE AAA obgy TEAE PICCY B8 2wyt oz} ‘A
v} 2F (Geneva Convention on International Commercial Arbitration : 1961)
A723 H At 2A #SH ICCHEICC Rules of Conciliation and
Arbitration) A|13% (5)&H40S L] TAHZA AASA T

o] B WARE 4 WAHSZ FAAS FoI@ Ackhgc] wel 2
A8 FUMe BE PICC 2 oieh TAEYA A8 A7 AL £
o F4E FESPOL B EEAst Fgske 6 AgEAY dgere

ool sgeta eethn BASATHATAAY 7174).

O ool2A B FABARE PICCY B AL 988 A%l JoiN w
w ol AA Pel BeHAMAH AAHQ Al s
Ao e olf gk sel 1 A7E A9 TRISFAHATLAY 712,

obeel & FABAFE o] ARl 28 5T I7ke] MES HEddx 1
%

4. 24 aA2d e AAH

9 wadzrEe A B3SO ol mpedimenEs FAR) A
Mg Hold 4oz wEd ol st Ad 1 FRE A
g FEsE o] gelHos AU 4+ gty s AEe 9FsE A%
el AP AT 5 Yrkn e A, @CISG ATEES A &g ol
gohe 7] AR Aololol svl, YABFololo} T Wat ole} AT &
glofol ek A, @ AN L FAAS FAS Wold €2 Ao o
Aol wG A Ao 1 el 37 EE 83, EE gt 1 A
Be 3RS G0 ART 5 9N AYe] FAA o) v U

39) Article VI(Applicable law).: “1. The parties shall be free to determine, by agreement,
the law to be applied by the arbitrators to the substance of the dispute. Failing any
indication by the parties as to the applicable law, the arbitrators shall apply the
proper law under the rule of conflict that the arbitrators deem applicable. In both
cases the arbitrators shall take account of the terms of the contract and trade
usages. 2. The arbitrators shall act as amiables compositeurs if the parties so decide
and if they may do so under the law applicable to the arbitration.”.

40) Article 13(Terms of Reference).: “(5) In all cases the arbitrator shall take account of
the provisions of the contract and the relevant trade usages.”.
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Abstract

A Comparative Study on the General Provisions and Legal Enforce-
ment of Change Circumstances in International Contractual Rules

Shim, Chong-Seok”

Taking into consideration the problems relating to the renegotiation or
adaptation in the cases of radical change of circumstances where the CISG
applies, it is suggested that the contracting parties should make clear their
intentions, that is, whether they will provide for the possibility of renegotiation
where the price of goods has been altered by inserting a hardship clause or
for the possibility of mutual discharge from liability in the cases of economic
impossibility or hardship by inserting a force majeure clause.

Such provision will be desirable especially in situations where there is a
long term contract, the price of goods sold tends to fluctuate in the international
commerce, or where especially in contracts subjected to arbitration, the parties
subject their contract to legal sources or principles of supranational character.

This study has shown that the hardship provisions in the CISG, PICC,
PECL has similarities to each a validity defense and an excuse defense. it was
provisions that CISG governs this issue in Article 79, PICC Article 6.2.1, 6.2.2,
6.2.3(in addition to Article 7.1.7), PECL Article 6.111(in addition to 8.108).

KEY WORDS Change of Circumstances, Hardship, Force Majeure, CISG, PICC,
PECL
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