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M. WTO/GATTEA ¢ 7 &

dRd ) #Estel WITOHS =2 297t o gkA] o] of fo] #3k 3
Ad AP WTOHo| A AA HHae (direct effect) 3} 2H
Zg-Al(direct applicability)19g 7}xX|=71e] EAolth. &3 2 dAaHZ
of thet HIAEF FHste] 7 FYalor & He B AR Fa o
v WTOTH fulsEs guiyge] &S FRlsh Mo A7|ET £ AL
A4z Akde] g3 WTOTHS ZAE 3 FUyHAAY Ai7 deH9E7

WTOTHe]l qUz o=z AFa"S zte ZAo2 A =7t Udo

Holt}, o] =32 FTUAHEI 71#HAFES T3 WTOH 6 =u
He HAY FAR TRl Aok gt ol FYREIL 22
A= ) AR AR GA] e E ] WTORA

se =g fHdew 2E 549 ol ksl WEold v B
k<1

ofy A ok

ol ey
N
o
9|£
fr
N

1) 2o 740 71 AN AN FRARLL, BT BAN 8T & Qe We
g RoaAY 9re Roesld RS o zehigel APEel Aty Ak
Albert  Bleckmann, “Self-Executing Treaty Provision”, Encyclopedia of
Public International Law Vol. IV., Amsterdam: Elsevier, 2000, p. 374

15) 2o Ae] Iolgd e =5 glo] I AAZ(F, AFHoR) Fud ot 3
Aol o3 Ay HEHe B 28 FAPHEA] Aok Tt Ibid.

16) 1994 Uruguay Round Agreement Act, 19 USC, § 3512 (h)(2)(A). ©°]3f
A7 W& v Ao

“No State law, or the application of such a State law, may be declared
invalid... except in an action brought by the United States for the
purpose of declaring such law or application invalid.”

17) 1994 Uruguay Round Agreement Act, 19 USC, § 3512 (¢)(1). °]3 €
o FAA WL g 2ok

“No person other than the United States ...

(B) may challenge, in any action brought wunder any provision of law,
any action or inaction by any department, agency, or other instrumentality
of the United States, any State, or any political subdivision of a

184



WTOR il BN st B8 BINUES dasTi%
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ARIET FER L Aol £%& B8kl WTOEA WS F4st= 45l
WTOEA ] #H AHEHA Feva Adgdezn WIOTHY HHads
QA% AojA = w7t AY WIORHAE SRS fste] U= A5
U AR 22 78aES Tt FASATIA F ARk B A
< oSS FoF Lavt stk wEk # A9 =o= diyee] WTO
Tl AEE SWRe] BYe 7RI Rl i Zlo] ok A S
el WTOW €uke 272 ARQle]l Sijidlele] Alxdo] JQH=7? =,
WTOH el Agazo] 144 Z17tel Aot

WTOEHol FUYat ojmsl A9E AAeAd, = APade Qg
£ Zolq FAA Aol A FhAAle)
4 5o ndde BVY Ao g S WAL A =

sAzobe] FHA EHS FRSHT Yt AW FAL AR et Uk
$4 Sl Ay A6z AR “@el el AR FxE zohe
S ge BYe AT FARD Aok o P zokel FHWA
495k BaAste] Be slge] e oyl AR Ak old@ WA
DG Aol 2A F R R85 ok ¢4 o 4ol xee) )
4 B BAS QPTG AYF Ao2A F I o5 xefo]
SyyoR AYHNeY o Yok xoke WEN 2e A9 Yrkm Eo
A zobel APEY ¥ APAEAHL AP AN e B 7
o mopo] AW-BEPORM FHWOEN BYHALL AFFE Y B
SgHez gt JAHEbSE A4 AFstn JeAE W B

State on the ground that such action or inaction is inconsistent with
such agreement.”; THF o]@dt dwrgxiy} Fwo] ZFsle 3 A7|sts 2%
< WTOsd & 47|77 9] WTOH fvtdtiy 243 395 AA=Z
I ks 1994 Uruguay Round Agreement Act, 19 USC, § 102 (b) (2).

18) John H. Jackson, “Status of Treaties in Domestic Legal Systems: A
Policy Analysis”, 8 Am. J. Int’l L. 310, 1993, pp. 337-340.

19) ol¢} #HEAE AYGA, DOHSHL200 A, (HEAL 2003), 175-1774.; ©]3+
7], OO AR 00 A, (3FGAY 1997), 143-14478; o =-0)1 5, AR NS
OO0 AR, (27 2003), 26 ZZ2=.
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Age 207 gHEm Qe Aolth2D olHF WY Aex A1) 74
o gk i WTOTH ¥ #dste] thd R4S S8 tiadel o 4%
o)
2R

2. BAle 9%

A R EAAM BEYd AAH fEHde A ok Sd 5y
ad Ay A6z A1 Aol W Mol & Al s Eofo] =
Wez AgEien, o Yot 2%S HEFD 22 Afd dtkal st
A dn ofAY W Aex A1F gl AT d-Ed o] A
dAHA ARl o8 AF-TxE xofe IURAY FLT a9S e Ao
2 By, AFEYd APHLEEdS JAste vk Aol IurHA Hsje]
22 o3 Waia ddol wet feuet diide dERFHEHe WTO
T SR RS dEshrlel o=, a3 =2le A WEY 4T
AE e £ 5 WTORl 9133 29 a5 F4sHA 2 Aotk

Ok o] AR ARQlel osf ol fiRkEE xofe] Favh 8" A
ofyzh= HolA tidol zofe] APads AT A= He A2 F

=

ofof sttt JAS TPty Y=, Y, JOSF=IHEOO(EF AL, 2001), 1719; A
A, “zeke] A7 YAG", OOFAMFEO0 A8S, (1997), 12-13W =,

21) Wintere =x¢Fo] |4 =37 #Aste] dAdFod wpe} AHFgo] 2%e =
WHAAZ AJA7IHEE 288 FAGes RE o] A JPady 2L AF
HALAAE e AL olyH, 2% IR AJEAlE 7IEHe R FATTY] &
W Ee Utz AT TAAY 2ok AFay ¢ AL e A
€ MF =Y AT FHES FAYAY #AZe YgFelth: ] Al Winter,
“Direct Applicability and Direct Effect : Two Distinct and Different
Concepts in Community Law,” 9 Common Market Law Review 425, 1972,
pp. 425-428; ©] <ol K. A. Baghdadi, “Apple and Orange-The Supremacy
Clause and the Determination of Self-Executing Treaties : A Response
to Professor Vazquez”, 20 Intl & Comp. L. Rev, 701, 1997, p. 707 Z+=.

2) W oled QAL tael oEe @ A4 BeAE 5 BG8 v A 59
AR 2001927 A3 20008820 AAAAM= 2o Iuld w¥y FASIS LT
A, HEH 588 7IAE vh.) ga BAIEtY 292 AW A6z Aol g3 =
W AAZ #HdEen, HEY Y 888 /AT Id5S 293 2 U o
Qo= ohHY 1986722, A3 (2up7H372HE, tiHY 2004722 A3 2001t
53269%2, AA 1998.11.26. AL 973nl65 2 =,

20) olsk 22 HA Hsfoll talH= xoFe] 2o we} I ¥ o] vdstA A
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o AY ARAAGATL 2 715

B ke A% el more AYH A4S
o)

NG Ao FHA Holo

;
53] =71l o WTOH e 7585 4% + 3

9 dgmdel e F Fue AMwA, S, ARAEL Foz Ba
A HAF Sewe] AW A6E A1) hF WA By 2AS
FI RS =W Wl Uk wehd zebe] FHAY Bue Jua AF
o wF, AR} FHATNA B WAL oBHoR AN AL F
Fared elutet Wele Al WIORAS Abelo] A 25alA 23
AT 5 Yt Ao B AUA, Z S8 WU WIOEAY AHAAS
AYFE Fo] $& A/ BF wFo] Bad o WAk olFd At
SlFel e TSl AW AL olFZ F Alo] oF 24719 b5
% FAzoe]l IYHOR ARAYS A ¥ W, EU, Que
WY FHOE AvBoEM e FF wd FAY AnYFS HE
A et

L o] =

TA k] TWF g #AHESY, vl5 AR #PS J¥bFoRE X
oks A7 ZE  Z A (self-executing  treaty  provisions)®  HIZ}7]
A7 ZoF1 A (non-self-executing  treaty  provisions) O E  FE-&}o]
A7z AR T F o2 AFEY g AHALAS AAs A

=

o AAZ oA e SR AN EAZ He A sk 2o O AA

23) 1952\ ‘Sei Fujii v. California AFAS A71703H ZFFAHY 7|FS AT
#H 2 B3 AdLFHT Juh o] AMHA A X Yol HuAT{AE FUY REA
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£5)0] Y3 ey 2R olPAel AEeA gerhE AWYYS 2

£ zoppgoEA vF Auyel st 8 4 e ol
zobe] FA A BAF olYF VT B mARAY FH o
g el B4 B SPHm Aok F VAR Aoz A2 w2
BE zobe WY 2 APNEN P2 W) Amygelen FASE Qu
of FYe YwHow TAMS TW BA o] AALA BT s
E RomA dNEn dks dut vFe oud d9EY HEel we =
kg olgsly] 18 olBYWANE ANA 2 AWFEL B wpz xof
2 Fuges AYAN F WAL B A AYzFFIT AT PBE
oz TRt Ar1FAxt] AT AHELS FHAA S AFshn
Sithe 7ol AukA Sl Asoltk) ol AW FAWH FupgTA] Yo} U
£ gEg As%n Yt AIPAFELS JAF MFPRE o8 FHL
SAR w2 zobe AREHel 988 AL Sl WIodHe Adsiw
A EgHe § 849 APade At AL TAse ozt =
2FE FAT AEE Yol FQEAR ] M He EE Algel tia W HF3 B
58 AT AYFIAY Aldzo] AwHo] Fam BAFEA o A3 Fo|
A§F UNGGYY JA8d FI5L A QYA 252 Bastar. o A
A APie 2o AVRYY ARE AP VIES AAE denh M F
2% axEd xo} 245 RS 51 Atk F ABLE “Zofo] A71WY
1A ARE AR & W AFLhe G TAY Tl o EHE A FFAL
o o=el SEsok s A FASA e A 2o AAYAY A JET
A& Aola.. xoF Aol oUW =4 glo] AE AFHeZAM e 3}

£r:
Y 27 AAAE 2 AEAE] 2} 1 AARA Az FHD £ 9
t #Hoz AsteE ow/h Ugigol EHstelol a4 T BASE: 1952, 19

24) mARHAY A2z 63 YES O 2tk “all treaties or which shall be
made with the authority of the United States, shall be the supreme
law of the land and the judges in every state shall be bound thereby,
anything in the Constitution or Law of ay state to the contrary
notwithstanding.”

25) John H. Jackson, William J. Davey, Alan O. Sykes, Jr., Legal Problems
of International Economic Relations, 4th ed. ST. PAUL, MINN.: West
Group, 2002, p. 101, A, OOBEEROD A1, (A& 494 2006), 1924,

26) Zekel A7 YY YT BAste] WFEANAE B DG Ao
Zrk st AQle] 2oks 2AZ AR 2F AV & levieh dEE Aay
o FAlE AVIFAAT”E Hr] fPgoF Holol grke o o] St o|e} AHAS
/1= John H. Jackson, William J. Davey, Alan O. Sykes, Jr., Ibid
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27) 1994 Uruguay Round Agreement Act, 19 USC, s 3512 (h)(2)(A);

No State law, or the application of such a State law, may be declared

invalid as to any person or circumstance on the ground that the provision

or application is inconsistent with any of the Uruguay Round Agreements,
except in an action brought by the United States for the purpose of
declaring such law or application invalid.

1994 Uruguay Round Agreement Act, 19 USC, s 3512 (c)(1):

(c) Effect of agreement with respect to private remedies

(1) Limitations

No person other than the United States—-—

(A) shall have any cause of action or defense under any of the
Uruguay Round Agreements or by virtue of congressional approval
of such an agreement, or

(B) may challenge, in any action brought under any provision of
law, any action or inaction by any department, agency, or other
instrumentality of the United States, any State, or any political
subdivision of a State on the ground that such action or inaction
is inconsistent with such agreement.

28) 1994 Uruguay Round Agreement Act, 19 USC, s 102 (a) (1).

29) John H. Jackson, William J. Davey, Alan O. Sykes, Jr., supra note
33. p. &7.

30) Council Decision 94/800/EC of 22 December 1994. [1994] OJ 1336/1.
ol3t dE<o &e v tl: “by its nature, the Agreement establishing
the World Trade Organization, including the Annexes thereto, is not
susceptible to being directly invoked in Community or Member State
courts.”
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£ EFste WIOAHERS 1 824 I5AY Jd= Adrda AR
482 F g’ fAsta 7] wEelth AHE fFH AR (European
Court of Justice: ©]3dt ECJ8} $hHT= ‘Portuguese Republic v. Council
AR WTORA S AHa"y APAEAS FAg v doksh =3
ECJ= WTO7} A9gE7] olAdx ‘International Fruit Co. v. Pro-
dukshop AFZA'O1A 19474 GATT Al1xe] AHEH S FA5Ah

oet ECJe WTOTE o]9e] A3 ARbEdM e IAZY AHaH S
st ot AAZ  ECJ= ‘Bresciani v. Amministrazione Italiana
delle Finanze AF7A *522 19631 Yaoundé AL dF Ao
ARaES 7H 7 Ass 98T vk ATk o] ApHAM FFAe F4Y
1 ARRINAl =W B3 F3 HES @AY 80 2ASH S ollA
s F s Azl FoA2 F Ads AU sk #4119 #™ste] ECJe
‘g B rge] AAl(spirit), IWHAQl FZE(general scheme) H
A(wording) & IEfsteiop ke AL WEUthdd ECJE  ©]ofA]
AHol A FAEE FA 2 8ol oldd 7Fd] ®lIFo|Rol durt st
© 3¥$ ZeA oFE #dsta doh ECJ= A4 @389 A2z (),
B A3z 2% 6125 AET T o33 o] A Uth
“olfg TAES F3t A7 Ao el He =7t
oA Feste o F < Ry fg HHo=2 A4dH

re A

31) Case C-149/96, [1998] ECR 1-7379, paras, 36-48.: ©°]3} ECJe #HZAL
http:://europa.eu.iat/cj/en/content/juris/index.htmloll A a1,
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Abstract

The internal legal Effect of WTO Agreements

Kim, In-Sook:

This paper reviews the internal legal effects of the treaties
concluded by Constitution. The focus of the paper is Wwhether the
provisions of a WTO agreements do have the direct effect which the
internal court of justice has developed through its case-law.

Legal theory posits two basic solutions in considering the internal
legal effect of the treaties. The first theory, namely, monism, holds
both international law and domestic law form parts of the same legal
order. Exponents of monism commonly concluded that international law is
directly applicable in domestic law and ©prevails over inconsistent
domestic laws. the second theory, namely, dualism, holds that international
law and domestic law are separate systems of law. International law
and domestic law system from different sources and have different
subject matters. This theory apply with respect to the relationship
between WTO law as international law and the domestic legal orders
of WTO Members. The WTO Agreement provides that all agreements
and legal instruments that constitute the multilateral trade agreements
are binding on all Members. In addition, each WTO Member has a
legal obligation to ensure the conformity of its laws, regulations,
and administrative  procedures  with  its  obligations. @ However, the
implementation of this conformity obligation as well as the effect on
domestic law are left to each WTO Member to determine.

Currently, the view of Korea government and Court of Justice is
the same as the position with the first theory, monism. In september of
last year, korea Supreme Court of Justice concluded that WTO law
prevails over inconsistent domestic laws and inconsistent  domestic
laws become invalid. But this practice of Korea is different from that
of the United States, the European Community, and Japan. Concerning

the relationship between WTO law as international law and the
domestic law, the United States, the European Community, and Japan

]
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go with an incomplete monism. Particularly, in the URAA, the United
States law provides that “no provisions of any of the UR Agreements,
nor the application of any such provision to any person or circumstance,
that 1s inconsistent with any law of the United States shall have
effect.” In this point, the view of Korea government and Court of
Justice has been criticized by the public internal opinion.

KEY WORDS WTO, GATT, internal legal effect of the treaties, monism,
dualism, relationship between the international law and the domestic law,
self-executing treaty, non-self-executing treaty, direct effect, applicable law
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