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6) "ol A] Mechanics' and Materialmen's Liens <7 o]= Mechanics’ Lien©] 21 3} 2
U, 25 kA M and M lien =+ Construction Lien®] 2t &ol7}F F2 A}
LET) o3 AE M and M lieno] &t kA 8172 3o}

7) Jacobus, Texas real estate law, 9th ed.(2005), at 371; Jacobus, Real estate: an introduction
to the profession, 9th ed.(2003), at 42; Siedel/Cheezem, Real estate law, 4th ed.(1999), at 342.

8) Woty AAHGeIN ATFAT N2 DFH 274 ATAAE S25ked Thomas
Jeffersonol| Al A% = JFOE AMIAE =2 Am FFAY AFERFTS &lA,
LienS JAsE HES VEEE 7ot 3tf(Johnson, Mortgages, Liens, and
Security: Provide for Notice of Lien Rights to Owners of Real Property, Contractors, and
Providers of Labor, Servises, or Materials, 10 Ga. St. U. L. Rev. 211 (1993)).

9) Siedel/Cheezem, supra note 7, at 342.

10) Acret, National Mechanics' Liens Handbook, 4 (Thelen Reid & Priest LLP., 1998).

11) Honigman, Law Revision Comission Report: Construction Debt Act to Replace
Mechanics' Liens, 56 Michi. St. B. J. 429, 430 (1977).
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(2) Mechanics’ and Materialmen’s Lien2| L&
M and M Lien2 I W83} 2 o] 2z} Jivlt} ghefsiA| g, 7|25 o7
Ghaadoly AEFIFA 52 B35 Y3 Aoz F5FHA &A

TR, o8 fstel AfA FEAGN
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Astolol Smg 1 Wgol WS B

R w=RAL ARTFA, AF7) AL BEAZFHAL AFAA, 28
AZIAL Solth. of FHAREFY JHQME =F e ARE AT A

M and M Liens <1733}

oAl M and M Liens 1At Aok T W37 e 397 AgS
B TE AHFoAl Liens o3t M= Aot

3= M and M LienZ AR FFA} 512 20, =57 4
HAHA S AA &L sFFUANAE AAHEE "), ooe 27FA %
2lo] Qlt}. A A Z, Pennsylvania W14 =FAF} A4-F<20 Aol 9

12) Comment, The Nebraska Construction Lien Act: Which Way To Lien? 62 Nebraska Law
Rev. 86, 90 (1983).

13) ©]R ] Mechanics' Lien?] EFAdoleln st} dutxy oz = EF 9 njzQlo] w49l
o 2REH WARA 23 Aeode A wede] dstdde dgE F4E 4 v o
9| (Benfield, The Uniform Construction Lien Act: What, Whither, And Why, 27 Wake
Forest L. Rev. 527, 530 (1992), at 528).

14) Pennsylvania® Aloll 43l= F(M)= Arizona, Arkansas, California, Colorado, Delaware,
Georgia, Idaho, Indiana, lowa, Kansas, Kentucky, Maine, Maryland, Michigan, Minnesota,
Missouri, Montana, Nebraska, New Mexico, North Dakota, Oklahoma, Oregon, Ohio,
Rhode Island, Tennessee, Washington, West Virginia, Wisconsin, Wyoming®] CH(Comment,
Mechanics' Liens and Surety Bonds in the Building Trades, 68 Yale L. J. 138, 144 n.
30(1958)).
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g9 1 s FAF Ae =Fdde] FEAA WA= she S
Fa Ao Iy o] Aeel= AR AtdEACd fle AFSERH M
and M Lien F74°] ANS ABol= 2 A5 WA F2¢ 59 &
Ae A=FAt AFRAANN FAFA e b Hrh H7VIAM A
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()
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15) New York MW Aol 43} JHE Alaska, Connecticut, District of Columbia, Florida,
Illinois, Louisiana, Massachusetts, Mississippi, Nevada, New Hampshire, New Jersey, North
Carolina, South Carolina, South Dakota, Texas, Utah, Vermont®] Tt} (Comment, Mechanics'
Liens and Surety Bonds in the Building Trades, 68 Yale L. J. 138, 144 n. 30(1958)).

16) Benfield, supra note 13, at 532.

17) Acret, supra note 10, at 13.

18) Benfield, supra note 13, at 532.

19) ORS § 87.035 (2003); K.S.A. § 60-1102 (2005); Maryland Real Property Code Ann. §
9-105 (2006); MCLS §570.1111 (2006).
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20) Acret, supra note 10, at 13; Uniform Construction Lien Act, Prefatory, Priority.
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21) Benfield, supra note 13, at 546.

22) Powell on Real Property § 38.16 (Matthew Bender & Company, Inc., 2005).
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=, EAY 7HAE F7HF A@A, Gdn A2 dES S
¢, EXO HF55 AL AEgA 52 EA AR7) ofYe}, 1
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24) Pothier, Traité de 1' hypothéque, p.132
25) Pothier, ouvrage précité, p.139
26) Ibid.

238



I >
o
H %
R
0.
g
AN
4
Olfrﬁ
Fzﬁﬂ
T om
= o |
ErlroH
2
O%Em{ﬂ_l
2L
Iy
o
_|_4r‘_>|:,
moféj&ﬂ
- 1
é{%rﬁé
e p "
o ook
—&#%:E
RS
o=
i 12
-
%mlm
il o%
X

oft
2
lo
o2
ki
>,
=2
)
riX
ol
rr
olN
N
)
2
tilo
rot

fru
o
kv

Art. 2374 4°0A AHEAS 7HA
(entrepreneur), V]Zo](magons) 52 T

o, S ¥BHoE By

rr
W
b
By
o,
o
m& J’{N'
3o
o g
fr 2
oz &
R
o
° 5
o
rO

2

o
N
ok
x

flo

K
a5

=, HES AFAHEFD)S
Al ©F(contrat d'entreprise) S 2
dAAF7hekal s Askar Atk Art. 2374 4°0llX AH5H
e =52 AE, FE, 78 3AEY A4, A, FHE ¢
o] Bl <, A%, v, EEE ¥ F 2 =3l

Z4s

o
=
booE 5ol 394 wRE 5

0,
il

oA 2F(louage d'ouvrage) == =

H

Y g

¥o N oo 2
ol
ol
K o o
3o, 2
v
%
il

it
o
>

o
=
g
=
tt
==
o o
)
N
§2
fr
S,
lo
i
=

K
fass
2

BEA ZAEY AHEAT HA FEA(streté 1égel)o] ATk, 71X =

e Angwz s Agelnz, el gue el AT 239
g o WHES S gk U] BEw, AAE =RAA Ao 2
=7 e 27AY ATER, 254 2R g4l Al FA(tribunal de

27) Planiol et Ripert, Trait¢ pratique de droit civil frangais. 3, Les biens, p.659; H. L. et J.
Mazeaud, Lecon de droit civil, t. 3, p.349

28) Planiol et Ripert, ouvrage précité, p.660; Weill, Droit civil Les siretés, la publicité
fonciére, p.424

29) Planiol et Ripert, ouvrage précité, p.661; H. L. et J. Mazeaud, ouvrage précité, p.350;
Weill, ouvrage précité, p.425
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30) Planiol et Ripert, ouvrage précité, p.665; H. L. et J. Mazeaud, ouvrage précité, p.348;
Weill, ouvrage précité, p.426; Marty et Raynaud, Droit civil Les biens, p.258.

31) =2y o a2y g 23S BEsty] et we 9¥or xagags)
g - gy yEamieldti: o TdA gHs Tk A2 Al AEE W
A" FHFREE A AA T st 9HE AR o] 17924 99 229 71H
o2 sl 17939 109 24LFH ARSI o] EW(Wk)E VIS EA R,
1802'd 3¢ 310 thA] Ao FOHE AHESHAl H Ao, 1806dolE A= A
o gy er FAH A

32) Duvergier, Collection compléte des lois, décrets, ordonnances, réglemens et avis du
Conseil d'Etat, t. 11, p. 18

33) Planiol et Ripert, ouvrage précité, t. 13, p.816; Marty et Raynaud, ouvrage précité, p.269
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g AFHEAS 7IA ABAAE WA T7H RE AR A=
3!

AN HEFHEY 75S stEE, o|& HAst= Aol Ritfgthsn

(1) =20l Me48= Mt 2HH

ZdoM= UHAIA HHEE Pruisen EWHHEHANAM HASF4F0e &
BAS 51 %o, Bayern M9 Wirttemberg /HAME FAS 1&
< 33 Ytk I, Baden Ml T ZH2W AFAGoME =g
2o NS AT Ytk aed B WY AL E
A Falel WA AHA$576 EDOl BIE AL FAAT, FEA ¥

et suiv.; H. L. et J. Mazeaud, ouvrage précité, p.423.

34) Planiol et Ripert, ouvrage précité¢, p.817; Marty et Raynaud, ouvrage précité, p.272; H.
L. et J. Mazeaud, ouvrage précité, p.423

35) Dagot, Les Suretés, p. 401; Weill, ouvrage précité, p.422.

36) Dagot, loco citato; Weill, loco citato; H. L. et J. Mazeaud, ouvrage précité, p.352.

37) Weill, loco citato; H. L. et J. Mazeaud, loco citato; Dagot, loco citato.

38) Oertmann, Sicherung der Bauforderungen, in Handworterbuch der Staatswissenschaften,
0. Bd., 4. Aufl, 1924, S. 417ff; ©]2 3} Pruisen YW FEHS] 74 L ZFAw 9
HNHEALS A& E(verso in rem) A EZolgtx & 4 Uti(Oertmann, a, a. O., S.
418).
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39) Oertmann, a. a. O., S. 419.

40) Schumacher, Das Bauhandwerkerpfandrecht, 2. Aufl, Rdnr. 7 ff; Zobl, Das
Bauhandwerkerpfandrecht, de lege lata und de lege ferenda, ZSR 1982 II., S. 31 f.

41) Soergel in Munchener Kommentar, 4. Aufl., § 648, Rdz. 2.; 53] H7/ld %ol BGB §
648a o] A|Zo| A X BGB § 6482] ZA3grol t3}e] Peters in Staudinger Kommentar, 13.
Aufl,, § 648, Rdz. 2 ff.ollX AFASHAl A&esta .

42) AAISF A2 Schulze/Hagen, Schadensersatz bei zweckwidriger Verwendung von Baugeld,
NIW 1986, S. 2403 ff., S. 2403; GroB, Die Bauhandwerkersicherungshypothek, 1978, S. 3,
S. 105 ff.

43) Peters, a. a. O., Rdz. 42; Soergel, a. a. 0., § 648, Rdz. 2. 5.

44) BGB §6482] 348 E3lo] o]¥3 EAHS BHgsde A=7t ddd =, BGB
§6482 A AY Algtsts Fejo] AYE wi¢ JAGA HAst= Zﬂolﬁ}. A7,
GFAE Fote] EAAGHTAS wiAStE A9ol= BGB §648> A ol o|RE
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Z

w =
gAAE BE2E WAL B 5 9k Yok 79

BAA o w7
A FEzelE GASA 29le] Aol AgH7 B, FFASE
A 240l Qo AABA ow, AFIP Furre] FAE
AAE e F297F 8 Selvh gk web 399 RAATE 7
o @AHA gom, e Jb5717h dRRoR AAHo RE5I)E
e Abge wlg Fen, o Ade os wEL wE Age gus gl
oy mebd BAAPAS SAFeRA FENS A3AA ARt

2 =]} o

A= AGBG § 9 @ Nr. 19] {779 T4 A<l 7|2oldel whsttial sfAsle] 453t

o FE FrRAFo] Feld v, BGB §6482] HiA|E <17 gtth(Peters, a. a. O.,
Rdz. 43; Soergel, a. a. O., § 648, Rdz. 2). /WE A FI=2 AT3te HAFol= Lo
o2 BW3tA stejok 3kth(Peters, a. a. O., Rdz. 42; Grol', a. a. O., S. 8).

45) A AL olFd, “AZALGHF Ao A3 vl F nF, HaAPY A48 45,
3519 o]t Fzx.

46) 1Y =5clo] AE 44 Fod EXE oA ASEHE 5718 A7E F Aok 4
= BRAAT ST Ao =FAo] EAX AfFAlo]ojol ShTh(Peters, a. a. O., Rdz.
19; Grol, a. a. O., S. 56 ff.).

47) Grol, a. a. O., S. 7.

48) BT-Dr 12/1836, S. 5. : 1985W¢) A3 A5 YA 33 (Zentralverband des Deutschen
Handwerks)7} AA|gE GACIE ZAld W2 W, 75%7F BRAAZAS FTFAG Ho] 2l
on, UHA25%E AT AP AY WS WA Xkl ok

49) Peters, Die Bauhandwerkerssicherungshypothek bei Mingel der Werkleistung, NJW 1981,
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[e)
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sguy Alessze 5710 FA 2 w9 912 A7E 9L 3
shol sl4Fele BEolw, ARTFA 5o AFANA HEd) ug 2
FRFTE AL oln PHBANATH AU oHF FAL
37 dstd gad AEsl AREd, 2 FAN AZFAEFTA
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The Legislative Consideration of Civil Act 666

Lee, Choon - Won*

The Civil Act 665, 1 ordains payment in construction contract to be made
in the same time when the subject-matter finished is transferred, i. e. as
those of the concurrent relation in construction contract are the transfer of
completion works and the issue of payment. But in construction contracts of
the real estate, a recipient can't claim the payment until he redeems most of
the benefits related, such as provision of materials, construction, etc. in the
process and transfers the subject-matter later. However, it is impossible or
meaningless for a contractor to rehabilitate by revoking the contract, in case
a contractor doesn't make payment when the subject-matter is delivered.
Hence, the Civil Act 666 makes it possible to claim settlement of mortgage
on the real estate which a recipient's benefit is materialized to as a
complementary measure for the construction condition precedent of a recipient
of a real estate construction. As such, Civil Act 666 is something which
abolishes legal lien of the construction of the real estate under past Civil
Act 327, established following German civil code 648 (1) to replace it.
Therefore, like German civil code 648 (1) which showed a lot of problems
from the legislation, our Civil Act 666 shows the same problems.

Contract recipient is forced to follow construction condition precedent from
the nature of the contract, further losing the ownership of the materials they
provided in correspondence with the land. This, in other words, represents
the construction condition precedent and the principle of appending should
protect the payment of a construction recipient with the legal mortgage. The

benefit of a recipient who is forced to follow construction condition

* Assistant Professor, College of law, Kwangwoon University
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Abstract

precedent is owned by a contractor formally while the payment is not made,
but virtually, it remains to be a recipient's subject-matter in the form of legal
mortgage. As the method to ensure bond remuneration of a recipient in a
real estate construction, most of countries ordain legal rights granted by way
of security. For example, French civil code ordains Des priviléges spéciaux
under 2374 and Japanese law holds prior rights of the real estate construction
under 327, following it. America has Mechanics’ and Materialmen’s Lien as
a right to receive reimbursement of bonds of someone in subject-matters
prior to other general creditors, who provided labor, service and materials but
not reimbursed in relation to the improvement of the real estate. German
civil code has the claim to provide a security in the form of a mortgage
under § 648 and § 648 section was later added because of the imperfect
nature of this regulation. Also, Swiss has the legal mortgage system of a
construction recipient which was newly established compromising legislations
of several countries.

Compared with the legislations of these other countries, our Civil Act has
some problems, which was exposed in foreign legislations previously, but
foreign countries are trying to overcome this problem in various ways.

Foreign legislative examples are divided in two classes. One is the way to
secure construction recipient's bond in priority, demolishing the principle of
an order in registration, and the other is the way within limit of not
demolishing the principle of an order in registration, and there is an eclectic
method of these two systems.

In this paper, we saw the foreign legislative examples shortly, and looked

into the amendment direction of our Civil Act 666.

Key Words construction  contract,  construction  work, subcontract,
Mechanics’ and  Materialmen’s  Lien, Des  privileges  spéciaux, actio
de in rem verso utilis
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