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“]5"7‘“4’“ WA= S8 g v/l TPEE Tt
Abe] W FARG FEAE 2 AlQle F(fiduciary duty)E #1R
A% WrsAG dEse B2 FUEn Ackd wekA
FAANE AHEAGAA derEAALe] NS FEsta HE
g HAAGVAE ARE Thedol 7] Wil v =
A= ALY WRA(EE Akl tis] AdoFE B
HAHE o] g3 F29 AYE 3T (abstain)3t A A o]
S F7(disclosure)dte]oF 3t} 3) WREA A= 3ALe] <l
FAZIAE dAs] S7HAE TheAdel A= F8 ARG
ojuf FAZAE stFAIE & U= FAbl B FA QA AREY I
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D HIFAZ G AAR=S] DA AAAAS FAAGA A= DA
o] FRA= Aol NI wIAF 232006 Goldstein v. SEC H2 o] F 9 TS
TAHCE", "He=F 33 AllE, dtheta Mk T4, 2009.6., 546-549% FE

2) Chiarella v. United States, 445 U.S. 222, 227~29 (1980); U.S. Securities and Exchange
Commission, Division of Enforcement, Insider Trading: Information on Bounties, available
at http://www.sec.gov/divisions/enforce/insider.htm.

3) Frank B. Cross & Robert A. Prentice, The Economic Value of Securities Regulation, 28
Cardozo L. Rev. 333, 375-76 (2006); Bryan A. Garner et al., Black's Law Dictionary,
West Group, 1999, p.798.
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At 20079, v]=Ee] AurE=AA
ol SECYE F& FHAbl dRAAde Bqel v Pus) o,
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Qto] BAAOE tF AR THE o Uthe HH6 AHHola gH
ARl FARYE HHAR BFF AN &I PO s YFsteof dte
A 5oz AN A - EI|BFFNAE olF FHWsta FASE
d 43d odsS A AThY ol FgelA FdH e AAE
39 = Jdv FALHEQ S A A (hedge fund)?7F W FEAA Y o] AF
dod AR A o]E frAIEtE Aol tS oy@A 2 Zeltth dAAE=
A BAAoR 1Y - 1599 BAFEREA AAGA & F9
S AP Boof gitte ¢Ebzre]l AL, ol Add] & F9s &
7] f1eted e A AES FFstazt st &40 Ak o= ls)
of dAste Be FAMFAE E73ta AAEE AF/HA aRHoR

4) 2007'd ezl BulA el AA™ 27739 R A T F 60%7F FAAH
o #do] giler, 2003d o]F Tl FAw= A5 - FH oAM= 80% o]/l
WERAH ] AF= o] JQohar Sk}l Victoria Kim & Brooke Maters, Boom Time for
Suspicious Trades, Financial Times, Aug. 6, 2007, at 15; Victoria Kim, Abnormal Trading
“Ahead of 49% of N. America Deals”, Financial Times, Aug. 6, 2007, at 19.

5) Rachelle Younglai, U.S. SEC Sees “Rampant” Insider Trading on Wall St., Reuters, Oct.
25, 2007, http://www.reuters.com/article/newsOne/idUKN2558382320071025; Michael J.
Watson, The Regulation of Cpital Markets: Market Manipulation and Insider Trading 14,
http://www.icclr.law.ubc.ca/Publications/Reports/wats_pap.pdf.

6) Mary M. Caskey, Lifting the Fog: Finding A Clear Standard of Liability for Secondary
Actors Under Rule 10b-5, 41 Val. U. L. Rev. 403, 417 n.70 (2006).

7) A.C. Pritchard, U.S. v. O'Hagan: Agency Law and Justice Powell’s Legacy for the Law of
Insider Trading, 78 B.U. L. Rev. 13, 52 (1998).

8) Examining Enforcement of Criminal Insider Trading and Hedge Fund Activity: Hearing
Before the S. Comm. on Judiciary, 109th Cong., 14 (2006).

9) AAAE=EI} vl=e] FH FA HAY FAE IAT 5 A= olfol v d¥e A

WE o] =5 549-553% Fx
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Wol Aule A YA o] Apalo|)”

HAA=E F219 FujE(short selling)$} A LYFS o] &3 T2 5 o
o FAFEL 5133 VeS o]t e g8 FASaL 9l
7] Wzl oldl g A9} AR Ay FeAEES WEeE & 5
of glth10 BFy, AFEHY Assd AHZZadE T3 diFe] A
7F 7hssiRe R AAEE Bt HA F5AFAAY WEAARE
2HE & JA HIATHD 53], AAHETE g FALe] EARERbe] #3k
AES F2 9TZ st A HAS Y I (creditors’committee) 122 A o] H
ogH, B3 A= WEAAH ] JNF o] ExkdE] B A (constructive

insider)’®] A 9E ZHA A1) F, B3 JAHF=EE AHHoE T
el de At VIEARE 95 FHAHSER HASEA Hed, 1
ARE A9 7S falA Fal FAke] AFu FAS Adsted A
48 F glve Aolth. addx Fstal o]E fwste] AL
o] dolH AA=YF WHARE o]&sle] BHHoRE 95 Ad
gk A7 "AF solval

wEld Eie ARG LS9 AU SAHETL o DA WA

10) David M. Bovi, Rule 10b-5 Liability for Front-Running: Adding a New Dimension to the
Money Game, 7 St. Thomas L. Rev. 103, 110 (1994). A}, & o= 34 (option)o] L}
JHE(warrants) 2 7B FAYFELS FF FFAF 2ol ddeAS HHse
Aol dAstdE AAo|th. Angela Kwan, International Organization of Securities
Commissions, The IOSCO Principles: Objectives and Principles of Securities Regulation
(2002), at 39, http://www.iosco.org/library/pubdocs/pdf/IOSCOPD154.pdf. A1 o] g &) &

Je FHEA)AAE rlste Aoz od 248 54 A SHFAeE

% 9lE P (call option) FE F F 9lE B (put option)EA 1 @] T3}

AR wWHH, JHEE 4T FAstd AYEA 2 AAEZHN wiwir} shssich

ZA JHEE(warrant)= I AHAE ZAZ Sl O AEFET dAE F AYeE F
A A3 Zpol7k At

11) Minority Staff of S. Comm. on Finance, 110th Cong., The Firing of an SEC Attorney
and the Investigation of Pequot Capital Management 16 (1st Sess. 2007).

12) 2B AL ¥ 3] (Creditors' Committee)= V= AW Z=AFHAY Chapter 11 A=} 3]s}
= 39909 AAA dxEE FAHY, AFAe] APYFH SE5E AR, X
3 % S4A8e desn ARSE de 1 F8 %Hel Atk Blacks Law
Dictionary, 9] #(it3), p.376.

13) Mark J. Krudys, Insider Trading by Members of Creditor Committees: Actionable!, 44
Depaul L. Rev. 99, 101 (1994).

a4

142



Al A= AdE WRAANRS] A HAl B AT

BA8E, M= FREU, 97, S
52 A% WRAAY 2AZ Axshel)
9% eg el ARAPWAN ANHS wAE B G

AAAE MUAE B £ A 2 AFS gee vy, 34
B3 gitel g8 H8s FANA 27 e WEAANRs g o
B9E B AsAe] B Atk oA AXNBES} A Fuom Yy
AANE Ause olft A, AARS B GG FRoN S
F gtk Av 20074, AARE Age A AAZOR oF 2% 2 A
A %3 - LG9 o2 Yo tFR FEAFIN FIH
G WASAT. 1 GRe] AARE A FAHE 4SS ol
A @A VFN FRARE AST F UYL, 1T A4 Al o] &
STk B4, A%E GAANS ANA= 2 8

o
S 9y, olgg HAo=2 ey IAH== 25 FAEE
(investment portfolio)S ™3] AF wli= 74 2

&)
qAA=EE SHY vnjArE 2AH F= AFH =

14) Chiden Kurdas & Bill Mclntosh, HF Asset Levels Much Higher, Administrators Report,
Hedgeworld Dalily News, July 20, 2007. 3| A A= g <] 3o Hdatode AWE, &
o] =E(iEl), 545-546% HZE.

15) Timonthy W. Mungovan et al., Insider Trading and Credit Derivatives, A New Take on
an Old Crime, Financier Worldwide, April 2007, available at http://www.nixonpeabody.
com/linked media/publications/insiderTrading Mungovan-Sablone.pdf.

16) Allister Heath & Helen Dunne, Hedge Fund Headache: The Market Floor is Busy
Pointing the Finger of Blame at Hedge Funds ..., The Business, Aug. 18, 2007.

17) Aaron Lucchetti, Firms Seek Edge Through Speed As Computer Trading Expands, The
Wall Street Journal, Dec. 15, 2006, at Al.
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& oje Adstn Uthis YA, AXBEs} 2o ta) FANNAS

F A28 (investment bank)©] 7433 WHI @A Avk= FHol
.ol B2 =2 ST E YU A fEA mEal B
oz YWEAAHE 24 F IS Yvls]
of FAI7ZI#E WEAR ZAZ AAA=Y FHAH 7%"4153-?401]
H 3] i*}‘ﬂok & Zavt A7IA HATD) wpAgo w5
7F A7 s elel T St e v AIAER T %‘:]'
Ho|t}20 o & 501 oy H = (Cayman Islands)= A2l T 3|
8 Ales FH3sHA ¢ ol olF LTS HEG 5 UL, FA
23 Ak ik A HeF HARE O AEE RS 5 Qo] A
FAANAME A7|A oz Zhgwta gt} oo g3 SECY <9+
J,]._4 HzxeHo e B sty oA ZAM YA (tax haven)E ©|&
sl A7l 58 AR AES BeWal, Ao W
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2. dAA=e} #dd Fo HFAAY At

A 20053 59, SECE oW 3 A7 714 tigh AP E A} (Private

18) o]l tigh =2 A AWE, <o =FGE1), 5465 F=

19) Report of the Asset Managers' Committee to the President's Working Group on Financial
Markets, Best Practices for the Hedge Fund Industry 38-9 (Jan. 15, 2009), available at
http://www.amaicmte.org/Public/ AMC%20Report%20-%20Final.pdf.

20) SEC, [Implications of the Growth of Hedge Funds 10 (2003), available at
http://www.sec.gov/news/studies/hedgefunds0903.pdf.

21) Offshore Tax Evasion: Hearing Before the Senate Committee on Finance, 110th Congress
(2008).
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Investment in Public Equity; ©]3} PIPE)22’H}2 o] 9]
FAE & Aolgte AAHAEE o83 Fs W AAA=E dg v 3l
t}23) o] &n} "CompuDyne Case.zt &= ©] ARdelA SECE Millennium
PartnersZ}+= ’31]%1%*591 2% AQ! Hilary Shaneo] WEAAHNE st
TR 24 SECY] F=H o] w2, Shane2 CompuDynejil: ol o g+ AFE
FAte] Ao =w PIPEHEH:E: 3l vEEFAE st e, PIPE A
Z Al o] F3l(public announcement)¥]™H CompuDynejit o] F27}x]7} @
od Aoz Fgilate] Fart 7] oA 7l veEF4 S

selling)3} $1TF.25) Shane 0194' 2o AMS FASAAT A=, SECel
s geel WEE wRalz fesEer, o weldel me

22) PIPER Uk o2 ofd 447149 MEEFAS Ms2 G A HEAA
o= 2 g

N AR (R e FATIHo R, & Bl AT =€
371 golstAl e 71l FAAS Fuztel AR wAdst FARHA
S wddE WHolth. FAAE PIPEE B3 A5 wEEFd dd §5&

SEC7} 5918 olFolwt Fal F4& FAAFANA AN & gow, 1008 Dl
olgel Ag AT Qe Awol PPEANE & F Ut HATAA ek
Press Release, Financial Industry Regulatory Authority, Hedge Fund Manager, Former
Broker John F. Mangan, Jr. Barred, Fined $125,000 to Reserve Charges in PIPE Shares
Deal (Dec. 20, 2005) available at http://www.finra.org/Newsroom/NewsReleases/2005/P015760.
PIPE Aol X v]5F FAujsdd HEEHE d37H42 2 F249 5§55 SECTT &
A7 A7AA = A dg 2 5 {17 2ol §4 A7 7-15%F 838t
© FEoAM AR, FAA dFdM e Fd AR 22 FRAVIY FH4E
AR gre 7 A jFo g dgus 5 e olfo] A FAAY HeE o
Ak A4H1007F gE o) s AN sHH, WSt S AA = A
A Ay Sl FTHA & 3 PJE Freds, d7s, AARFASA}
(Private  Equity Fund; PEF), ¥ wWix7lgg T 3= dg EXFo] 3t} Kara
Scannell, Three New York Hedge Funds Settle Charges Tied to Trading, Wall St. J.,
Mar. 15, 2006, at C4.

23) Walt Bogdanich & Gretchen Morgenson, S.E.C. Is Reported to Be Examining a Big
Hedge Fund, N.Y. Times, June 23, 2006, at Al.

24) SEC, SEC Charges Hedge Fund Manager Hiliary Shane with Insider Trading and
Unregistered Sales of Securities in Connection with “PIPE” Offering, Litig. Release 19,227
(May 18, 2005), available at http://www.sec.gov/news/press/2005-76.htm.

25) PIPEAZ) A4l 3ae FAE Q3 FAAgLEr) Zrlste AL ov|shry] uio
4 skainton) B2 sl AdAon A A1) F1E Wojealct, meb o
ARt 2 FAAELS PIPEANE 3 A5 vlsE5F4S griste 59 &
HYAE Tl TX}O]QH F3E =238 ol Peter O'Rourke, PIPES--How to
Avoid Regulatory Pitfalls 15, http://westlegalworks.com/presentations/imc2k6/ORourke.pps.
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Millennium Partners= g2 o] AFFEHL] WAE # 2 7HA HFF
AA 25 W25 w8 26

w3k, 20079 3€9)E SECY) & ZHAEUY 149 93l B
TEE A4S A" WFAAN do)= gk Abdo] UdT2) o] &nt
TY2EPE 3 FEAAY AR (Wall Street Trading Ring Case),©l2t &
= o] AbAd sl SECE 1980t o Ivan Boesky ©]%, ¥XETE
oA 7} thAs UFEAAY #BPoz How, Il Fode= AAH
T JAE Tt WA FH A 9)(compliance officer) R R
2~ 2] (Morgan Stanley), USB, H|o]2~E 2~ (Bear Stearns)®} £ Al FA}
gol FTAIE AYAE AATF2® dgE5 5o, gl
GuttenbergZh+= AbgS F2/¢ 3 #dd v3/) TLPR
FAAE AJolA EHHOZ AFeIen 12HEH AR s
E At F < Eric Franklin> GuttenbergZ2 F-8 W2 JHE o] &
ato] A4l Apqle] @std 2709 SAHES s HEAAHNE SHA
th29) ol Al WelA HAe FAAZIE AR WEAAHNE &
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39, 99 F8§7% =% (Financial Services
Authority; FSA)2 A WREAFRE o] &3t FEoloS A AHE
—_L
=

=
GLG Partnersol] ths] B&<S 233 v glom30 A~ FEAE gt

=

26) Press Release, Office of the Attorney General of the State of New York, Mutual Fund
Timing Fraud Revealed at Millennium Partners: Hedge Fund, Founder and Top
Executives Will Pay 3180 Million in Restitution and Penalties (Dec. 1, 2005), available
at http://www.oag state.ny.us/media_center/2005/decOla_05.html. 7] 7 A o= HEH
<) Y(chief legal officer; CLO) = 7HA] 9 (chief compliance offier; CCO)S A&
o] dWE A} AFLAYH T St B M g Ao FEAEs 5T
ZHA1$] 9 3 (oversight committee)?] A& E &3l ot Id

27) SEC, Mitchel S. Guttenberg, et al., Litig. Release 20,022, Mar. 1, 2007, available at
http://www.sec.gov/litigation/litreleases/2007/1r20022.htm.

28) Brooke Masters, Wall Street Employer Among 13 on Insider Trading Charges, Financial
Times, Mar. 2, 2007, at 1.

29) SEC, F9] Release(il27).

30) Michael Thomas et al., More on FSA Investigation of Insider Trading at EU Hedge
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o AAN 24 A ale) HABE
Wel = 840w Dele] WES FAS wh ok o]RE, AEAF]
A3 2298 Ho] 24% gwd GAAL BdE AREAAD o
FAS BAY FaAE AATGL & Aol
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X Vivendi Universaljit: ol
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3. A} P A2 D 3] (Creditors’ Committee)ol] e dh=
A HES] Hj<d

FAAEE FTF VT "AYEALHHE(US. Bankruptey Code)s Chapter 11
del AMAALN A FAste F9rF ATk A ukel Zo] AR
AD3= ALY Fo AAAR FAHEHHID 259 ols s AFA
o] d9&FH ANPLFFS At =4 S (bankruptey plan)ell gk o
Ag AAshe 9 98-S st Aok ol AUAL A7} vpA
g Z2AS g7 fsixe AFAtel dig ekl A= e FRUt
o3ty wiol] AMAAANAIY dde Fal FAte] WRAFHE o)
oA &A HIE + As A7t AT vkE ol g W Af A
AL 43 Folete AAA=EE B3l ALY vl V|EAHRE HS3

Fund GLG Partners, Daily Caveat, Feb. 2, 2006, available at http://www.caveat.net/blog/
2006/02/more-on-fsa-investigation-of-insider.html.

31) Elisa Martinuzzi & Jacqueline Simmons, France Fines Investors for Trading Violation,
International Herald Tribune, June 22. 2007, at Finance 16.

32) Paul M. Goldschmid, More Phoenix Than Vulture: The Case for Distressed Investor
Presence in the Bankruptcy Reorganization Process, 2005 Colum. Bus. L. Rev. 191,
201-02 (2005).

33) oW 3|A7} AT Chapter 11749 TAPERLY] AAIE AAstd, =ibE o] A
Z2FA) Q) (bankruptey trustee)©] A BAL LI E FAY JES ALEA "ok 11

U.S.C. §1102(a) (2000).

34) E4HA € (bankruptey plan)olgl e AFAe] AT} Y F-o o|PE& 95t AFAH
ANAA7Y FRefor & dFS] PF A F(action plan)yS L, ol Al A =
A 9 (bankruptcy court)d} AAAE FAS Bojof oy AW E=AMH Chapter 11
Stoll = FZZ A 8 (plan of reorganization)©| 2} &2 ™, Chapter 13 3t = IA)
A& (plan of rehabilitation)o] 212 % BT} Black's Law Dictionary, %9 H(GE3),
p.142.

35) Stephen Taub, Hedge Fund Bankruptcy Role Seen Probed, cfo.com, Nov. 29, 2005,
http://www.cfo.com/article.cfm/5244187/c_2984364.
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SAPEAE AR A, tiar e B} AA=TE A AR
13 (ad hoc creditors' committee)oll FHst= o] E AT ol
Al AN DS = dd F3 A AB A FAE gt AvkeE Ao
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< A7 A9 ol E FFeE=d dojxe 5 Alge] ke =,
5L ARJYF-ERE AFE7] wWiEdd dUSARLY FEITAIYF
(disclosure requirement)= U=A|AA w3 A= A glo] &
1537 oA AA] Al JX}-A"Jﬁ]«] Ao tigh A1 F-o &
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36) Eric B. Fisher & Andrew L. Buck, Hedge Funds and the Changing Face of Corporate

dojehil ot FAMAe
A Aa, 23

How a

SIERD
%ok FA9F W Yol

)

Bankruptcy Practice, 25 Am. Bankr. Inst. J 24 (Jan. 2007).
497t Rolny FR TR éXh #R

38) 11 U.S.C. §1102 (2000); Kurt F. Gwynne, Intra-Committee Conflicts, Multiple Creditors’

S 2~
fei3 e

37) Wk SAMES A ARAIAI ] <
o
l A =l Aot
Altering Committee Membership and Other Alternatives for Ensruing
the Insolvent:

BRI ES 2
Committees. j
Adequate Representation Under Section 1102 of the Bankruptcy Code, 14 Am. Bankr
Inst. L. Rev. 109, 111 (2006); Myron T. Steele, Judicial Scrutiny of Fiduciary Duties in
Delaware Limited Partnership and Limited Liability Companies, 32 Del. J. Corp. L. 1, 7
(2007).
39) 111 U.S.C. §1102(b)(2)-(3); Burke Gappmayer, Protecting X
Creditor's Committee Can Prevent Its Constituents from Misusing a Debtor's Nonpublic
Information and Preserve Chapter 11 Reorganization, 2006 Utah. L. Rev. 430 (2006). -
oJAe] (AIHFAIE(FH A3z A2dhHst AT A3829 3
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M. A HAF 3] (Creditors’Committee) o] Folsl= 3| A H =9
2§ 7hsgt WEAAH A A

1. m=e] yERAY 74 HA

(1) 7H2
ool A WRAAR ] 23S ol F= WHEeFAE APl #F o]
Eoltha) W= AFAHE FA TNl F(tender offer)®] A5 A<t

I QYA 7] wFEol42) U F2}A
AR Al7]o #3 HLYI] o

1l Zlo] AL71AQ1 FEfol]l o3 AFEAS WAt F2o HujE Tt
AstaAstgE 1934132l "W A H(The Securities Exchange Act of
1934; olst FAAYM).olth 53], & W Section 10(b)= SH] 7 efo}
#HEsted SECS] & (rule)= 9IWEel= A2 22 (manipulative)©] A AF
714 Q1 (deceptive) B2 o] # - 3t AHES dA FAFdCEZAN WRA

|
AdE EFE orre] I

o

2y FASE Jou, mFHAE =3+ Qo) Ao K (duty of good faith)
o] /@S 7= A& Yth. Stone v. Ritter, 911 A.2d 362 (Del. 2006) #=.

40) Dirks v. SEC, 463 U.S. 646, 662 (1983).

41) Donald C. Langevoort, Rereading Cady, Roberts: The Ideology and Practice of Insider
Trading Regulation, 99 Colum L. Rev. 1319, 1321 (1999).

42) The Securities Exchange Act of 1934 §l16(a)-(b), 15 U.S.C. §78p (2000); 17 C.F.R.
§240.14e-3 (2007).

43) Thomas C. Newkirk & Melissa A. Robertson, U.S. S.E.C., Speech by SEC Staff: Insider
Trading: A U.S. Perspective at the 16th International Symposium on Economic Crime,
Jesus College, Cambridge, England (Sept. 19, 1998) available at http:/www.sec.gov/news/speech/
speecharchive/1998/spch221.htm.
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ol i lom 4 FAJo SECO FR AT AMFAS Fosta Ut
olo, SECS] Rule 10b-5= SHAHWH Section 10(b)’do]“A G222 &
£ AR BE A AR fRSEesA Oe PARER e
o4 @ AZIF Q] S AREste DAY A9, @ Fag AR g
A" FRe| AFoly 23 H Q@ HARE A7 FAHALA Fst=
g BASE A So|th4e) TEo] Rule 10b-5429] AL AL7|o] )
ojre] dukAQl AR, = 39 (scienter),4) X o] T QA (materiality),
HHE ] o] FEA (reliance),4®) 17| (causation)4)) B &3l (damages)s) T
= TFooF F2 =&l "N S84 FYE FIHE 714G
JeAME WAL A1 A0S B A5 BEAY FRARE
o] &3stAY FHe Aot BHE Fag AMHo] tig AARZERE A
T Ee 2H3teol dthsh AWUHYE Section 10(b)2} Rule 10b-5%
3 At #ddE EE FFY AIFQ BAS A8 A0 EA
M2 FEoly HIAZPZ WAolgtr o2 RH AFEE F fivtal
AIgE vE Aok wEpbA A= AR S g BALY] ARt
3lo] ddo] Hol AJYF-E Bt s o, EAAN #H HE
=

3, 198080 Z, Alzbe) olmg Y@ el yRAAY A7
g ¥

o2 Bt

44) The Securities Exchange Act of 1934 §10(b), 15 U.S.C.§78(j)(b) (2000); Steve Thel, The
Original Conception of Section 10(b) of the Securities Act, 42 Stan. L. Rev. 385 (1990).

45) SEC v. Zandford, 535 U.S. 813, 816 n.1 (2002).

46) 17 C.F.R. §240.10b-5 (2007).

47) Ernst & Ernst v. Hochfelder, 425 U.S. 185, 193-94 n.12 (1976).

48) Basic Inc. v. Levinson, 485 U.S. 224, 231-32 (1988).

49) Dura Pharmaceuticals, Inc. v. Broudo, 544 U.S. 336, 341-42 (2002).

50) Ernst & Ernst, F9] 3H|(if47), p.197.

51) W= S (securities)®] /HdS FA 2 #EE F8EFS BT EFIH The
Securities Exchange Act of 1934 §3(a)(10), 15 U.S.C. §78c(a)(10) (2000).

52) “~10(b) and Rule 10b-5 prohibit all fraudulent schemes in connection with the purchase
or sale of securities ... Novel or atypical methods should not provide immunity from the
securities laws.” Superintendent of Ins. v. Bankers Life & Cas. Co., 409 U.S. 6, n.7 (1971)
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59 AE AFststar, Al oWetr] 93k HAR 1984, "HFAA
2 A 2] B (The Insider Trading Sanctions Act of 1984),S T AT & W
< A (option) Aol FAA WA= AU IFS Lt S
o] HEHY MEE sAN7A G AA T W T2 AN o ik HE
A NE BYe AAE] o] FoIAA FUdtt.

198813, 2l3l= "WEAAUNLZAALZ] A W (The Insider Trading and
Securities Enforcement Act of 1988),= Aoz 7|E9] 3u] HFFH
S WEAAHE sh= Aol diste A - A0 o
ojvf wAl7tA g HE&F F IEF e,
(brokers), ¢ Eruljull Q1(dealers) 2 AT AH(advisers)= 1
AdE @ 5 Y= old BE AN F7, AVHES R aeTt
TS REA A #Este] AARE HFo R o]F
A& U F- 31382} (whistle-blower)l] =
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53) The Insider Trading Sanctions Act of 1984, Pub. L. No. 98-376, 98 Stat. 1264 (1984).

54) Elizabath M. Sacksteder, Securities Regulation for a Changing Market: Option Trader
Standing Under Rule 10b-5, 97 Yale L. J. 623, 632 (1987-88).

55) The Insider Trading and Securities Fraud Enforcement Act of 1988, Pub. L. No. 100-704,
102 Stat. 4677 (1988).

56) James Fisher, Privatizing Regulations: Whistle-blowing and Bounty Hunting in the
Financial Services Industries, 19 Dick. J. Int'l L. 117, 135-36 (2000).

57) Joseph F. Morrissey, Catching the Culprits: Is Sarbanes-Oxley Enough, 2003 Colum.
Bus. L. Rev. 801 (2003).

58) 17 C.F.R. §240.10b5-1.
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7] o]l AHFAE stAth= 9 ¥ES st= B 7HA AS53F S o
(affirmative defenses)E F3t] WHAAH e AUS HE F
t}59) ool Hate], SECE WFA Aol #3+ Rule 10b5-260%
ol o]d] thejr e FAHFEol&e g tha-9 FEAA Festr|= gt

20029, WorldCom¥} Enrons 2] AlefjolA] a7 dH] 3| AR}
A7 Rl e oo REA HFoIe  AMWIA-SEE
(Sarbanes- Oxley Act of 2002; ©]3} SOX),= A|A3ATE) T WS 5
#d {AY AEsta AAs A gASEY 2Aolge 53 o
o FEAIIG sholERe WHens] U@ WETAL B2 2B
o 22y SOXE A A=} AAA LI ddozN TS50 5
gk Al tisteds HEe A8s T AA U

(2) 2 FE0|Z(The Misappropriation Theory)2| XHEH

AAWE Lol olakst o] ANF BALe] mEIN
T e AEHYd WRARge 293 ARE 45
u} #EWF- 2} (constructive insider)’tt ‘W) H-A B 4= Z(tippee)’
A} (misappropriator)’ &3 22 3]ALe] e]R-Qlo] &t P3|
F7F B Bual 0k i Rabs S Sl et HdE
Apoh e Y HERANE VU & e ARA A5

AEAQ YRAS e AQYRE FHATho WEFRYFAE A}

oo rft

59) Rule 10b5-1(a), 17 C.F.R. §240.10b5-1(a); Rule 10b5-1(b), 17 C.F.R. §240.10b5-1(b);
Rule 10b5-1(c)(1)(i)(A), 17 C.F.R. §240.10b5-1(c)(1)(1)(A); 10b5-1(c)(1)(i)(B), 17 C.F.R.
§240.10b5-1(c)(1)(1)(B)

60) Rule 10b5-2, 17 C.F.R. §240.10b5-2.

61) The Sarbanes-Oxley Act of 2002, Pub. L. No. 107-204, 116 Stat. 745 (2002).

62) Michael D. Mann & William P. Barry, Developments in the Internationalization of
Securities Enforcement, 39 Int'l Law. 667, 669 (2005).

63) The Sarbanes-Oxley Act of 2002 §801-§807.

64) Id. §901-§906.

65) Terry Fleming, Telling the Truth Slant: Defending Insider Trading Claims Against Legal
and Financial Professionals, 28 WM. Mitchell L. Rev. 1421, 1422 (2002).

66) Dirk, 3re] &(if40), p.655.

152



o
B
e,
[
o,
r 2,
e
i,
=
4o
2
A
&
Lo
=
N
rf
2
2
ek
z
re
-

o YRARRE FeARE WE A4S oJuisn, 154 g3 YREn
o B/ BAF WA QR A FE ksl Aol %
2 a5 APAL AgololEt T BPAW ge A
N RAREAE Fe, e WRYRE TP

=
raThey e d uhel Rol, AREAANYL BE F8 WA

[
a)

(¢
ol
2 "
X
=
il
o X
ol
=
=l

2
o
1o
4
L
T

WRAAN e BE AEH ol2e HA
)=
n

e Q= A7} Aol vigs) 24

T
ot | N
of R X
=52
o=
o o ok
f R
L2
o
X oft
%
ot
~
>
1o
N
)
lo
Y
i)
ol
rr
Y
o
i
N
ol
k
%0
o

o 4N f £

29

o _E

ﬂ, =

r 4
o
(0]
=
lo
fu
>
ofl rr
%
=
e
D)
rr
2
g
rot
o
o

2
>
1o
o7
1NN
o %o
4 &
£
u
&
g
o
&
r
)
oft
£
o,
o
i
flo
B

ofl

o a¥Foez tXst=d AV Atk F, o] o]

4Q WRAAYEE TAL 7 A B, 23]

N

o
F_Eé
X
éu:l_l_l

to e
2
X
£

]

o
-

ofl
2
-0,

v

o
-

oL &
r
£
Kl

Sdetn 259 AL FIaA7lE s v

o, o o £
¥ o 2 o

Tq-lrnn‘)‘i

o
oft
o
N
-

A WFEAAR FA o)A WRAe] HeE oA
of tsl AEZR of&o g tietez ST Zo] upz F
(Misappropriation Theory)o]t}. o= 3|Alel] st EAA O
FE FHstA e YFAdAE HFAAH &3k A<
of wet WREA Fshe AQle|Fot HEFAFE
=

_?_
= Hox 1 9oyt gk & Aotk = o] o]

o
i

L2 2 oo W

o rr
s

%2

X &

oN,

£ 2 hu
ol
%ok

H >

N
ol =
2

ass
2
o,

of
o

67) Id., at 656, 663; Newkirk & Robertson, &+ 4 F(i43).

68) SEC, Insider Trading: Information on Bounties, Jan. 6, 2006 available at http://www.
sec.gov/divisions/enforce/insdier.htm.

69) Thomas M. Madden, O'Hagan, 10b5-2, Relationships and Duties, 4 Hastings Bus. L. J.
55, 62 (Winter 2008).
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A3t FAFEl8S st AAG v ATkT) F FAAA Hv iE
9 th¥ ZH<l Dorsey & Whitney: Phillsburyiit ¢] F2F /N l5+S 9
45 =Hl, Dorsey & Whitney2] James O'Hagan®]2t= W3 H S AL}
1988 10d  FAAWlE ER ool oled HIUAHRE o] &3t
Phillsburyjit &] 2EFAS AEQ Ao 272) A3 OF OHagand U
BAAY dgz2 FAAES A =AY O'Hagan HZ ©|
AfF8ol2Y AEHA} SAAHE Section 10(b) 72
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70) Thomas A. McGrath IlI, The Rise and Fall (and Rise?) of Information-Based Insider
Trading Enforcement, 61 Fordham L. Rev. 127, 140 (1993).

71) United States v. O'Hagan, 521 U.S. 642, 651-52 (1997).

72) Id., at 647-48.

73) Selective Disclosure and Insider Trading, Securities Act Release No. 7881 (Aug. 15,
2000) available at http://www.sec.gov/rules/final/33-7881.htm.

74) 1d.
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A 2] F-(duty of trust or confidence)’®] ZE&thio] FH=X5 HATE3s}7]
At Al 74A 71ES AASL ATk 5, O ARFHEAE I FRE
HE 2 §AE Flo] "HAZOR Fog w75 @ ARFHAY v3A F
QARE AZs= A Alold HIEES £33 FHolagt: T FHQ uH
A7 A& W70 Ee @ BERE AFste A7t ARFHAS] w2}, F
A, B AR 53 e I dARA UL el A
FRAs dAG 5 FHG A9 R st
£ fvtste w3l FRAEE Has 98 FAFE
Section 10(b)2} Rule 10b5-25 $HksI= =l
Rule 10b5-2= WHAAN #d HJAE Boh A
sk WEel 7|ES AAs
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a8y 9ok 2 Hdd SECY] =¥olx Bstal i RAA e et ud
& A AL oAHs] BEFe] e Jer By =, 9ol
= Al B e dde] o] Hue FAFECIES 4
Wepst AW 2 oo AEE FAAAE vtdete Aol mEHE Ao
2 dddr

2. frE9 yRAAY FA A

—

1) E.U.

EU Al WA #Hsiok A9 deAds dAxbste] A 19894,
EU2] Aol d 3 74 A& 5 | (European Economic Community) A]& 3
22 7 FJdFA WEAAHN A d¥HESE dFstsie AA
(Directive)S TZAIZ1 v} 9lom7®) 11 & Huk WIS fA|7]FEo] 2Q

U7

75) Rule 10b5-2(b)(1), 17 C.F.R. §10b5-2(b)(1).

76) Rule 10b5-2(b)(2), 17 C.F.R. §10b5-2(b)(2).

77) Rule 10b5-2(b)(3), 17 C.F.R. §10b5-2(b)(3). &, BEFHX7} AR vLFA o] T3
ArRATAE] FeHQ] ZdrbsAde] Aoddne Ags SHIHY F
Jrery wag 4 A 1

78) Council Directive 89/592, Coordinating Regulations on Insider Dealing, 1989 0O.J. (L
334) 30.
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stthe Q14stel] 2003\ 19, A=< B} ALt BAT HFA
A e} AFz2Y o] #FE F2A X (Official Directive on Insider Dealing
and Market Manipulation; ©]3} EU A Z)y<S @3 3Gth) v=r9] YH-x=}
A ®Aleks 28 EUs T8l WHEEE o994 SsA=AE =&
st WREAGR A LA AUE A FAEL Aom 80 Al
AFLANrSE oo =® kA §al, @<ed] ATt ARG A FARA

7b mlEAe] FeARE BAstal AeAdT fFete] WA
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K

= A e A AEA e = ¥ vE
= 9ol tsid= EU Aol st = oFAEE HEsholof
ohsy w3, 7 Beda 2 Ao |RAAN SA2Z bE Fd=l

N AREE FegAEe 8L VA 5 dt YA Welde ZE B
W A9E EPAAE Bk ARHOR EU ARH oE AGste 7
e FNA SlAE RE HARNA BAD YRAAN G B
A olmd PIE AT ok

e vhel 2ol BUE FRAUC ol Ane) BFHe] vgw
W WAe FYs] Slstel Ao Relure 2 A 3] WAlsh
sitke HelA PlZt Folh Ak F, EU AP RE HPFER 3
A% WEYRE Hisa g A dstle BHoE Bl 9
FAFL Utk AR, WRYRE oG] T Hus} Balo] gt F
$4ES A 0AACE ARSHAY A7) TE AR ARCE A
she A9 A, FRFAAT AN GTFAR Bd glo]l WRPR

79) Council Directive 2003/6/EC, 2003 O.J. (L 96).

80) Id., Arts. 2-4, p.21.

81) Council Decision 1999/4681/EC, 1999 O.J. (L 184).

82) Council Directive 2003/6/EC, Art. 10(a), 2003 O.J. (L 96), p.23.
83) Id., Art. 10(b), p.23.

84) Id., Art. 2(1), p.21.
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85) 1d., Art.
86) Id., Art.
87) 1d., Art.
88) Id., Art.
89) 1d., p.17.

3(a), p.21.
3(b), p.21.

1 §1, p.23.

2, p2l.

90) Committee of European Securities Regulators, Report on Administrative Measures and
Sanctions as well as the Criminal Sanctions available in Member States under the
Market Abuse Directive (Oct. 17, 2007).
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2 &=

20019 = BAR= S #d HAY FHHAZAA ABE Al 55
7+5= % (Financial Services Authority; ©]3} FSA)S A3l o™, FSASL A
-5 (Ministry of Finance)= EU A< FA AR AlS 93] 20049 F
5329 3](joint consultation)E A H3AT. F=rol= o|v] EU A HH FAF
sk x| <} IHQ—QI F =848 222 A -t (Financial Services and Markets Act
2000; °let F&AAR). 0l AR FA FHoll= AEE Aol E AN
7] W& 2005 "TF-8A B 222 A| AR 5F2]2005(Financial - Services and
Markets Act 2000 (Market Abuse) Regulation 2005; ©]3} Al H-87F2]),9)
S vhdste] FUPH e W&S EU AR A&stesE dF F385kA

A 787t 2 W E(Schedule) 20 st FHE F8A14H Section 118
< WEAANG ANF2AHAE DA S (market abuse)’ ©]2h=
R3S AHESIAAL, EU A9 77HA] B 9fell tigk AAE 3o

, Section 118CE= WHEA R th3+ 71 @S EU A9 W& HIsi=

Aokl UTh92) Section 118B= W FAh(insiders)E B F3, FF, AL

™
%
$91, AERAAELA B A6k FUo A5l YRIRE F5F A0
s
=)

|

A 7HA] BRE Yo R ok EU AR Article 10(a)99¢F &
st B2 45 FHAIFH Section 2204 HASt e EF A9
o G873 Section 102)= AlF2] WHE
FAGHY] dF Aol oS FHA HE&E & J=F SHA
ek HEdAde] He F84Ee] A B3 EU AF Article 10(b)%5)
o} FHEFFAME ZE FUZ Yol AdEHE 5 AF Article 1(3)%9
T8 ES Y FTEoE 2 HAE Uit gt tisiA

91) S.I. 2005 No. 381.

92) 1d., Schedule 2, 1, 118 Market Abuse & 118C Inside Information.

93) o] A5 A= B3 FRI WEAHERLS dAAY 2 A4 FEAHQA 7k
AJo] lojoF 3t} Id., Schedule 2, 1, 118B Insiders.

94) MIEE 82 & S EE FxE.

95) MGk 83 H s EE F=x.

96) S.I. 2005 No. 381., Art. 10(2).
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97) Id., Schedule 1.

98) BGBI 2004, 2630.

99) Aldgtel]l #3F A HQ] HHS U. Noak & S. Zetzsche, Corporate Governance
Reform in Germany (2006) 16 EBLR 1033, AT 1047-48 #Z%.

100) Paragraphs 10 and 14 of the Wertpapierhandelsgesetz.

101) o]¢} o] AFFAM R =ZEFo] FHLT AFS Adste AL 5 R 9
v Eth= o] At Noak & Zetzsche, &2 =(7£99), pp.1048-49.
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59 SEANYL HEAAN S FAE A HFATE Al Ate
2 EE ABAE

et YWREARIDE o] &5 FH HASH HES F
Ao4Hsh= ghE, Ak glo] A3zl st WREAHRE T—7H3}{— o)
BAR ZAS Y AR FodF =P HEoY = Ao s

AT AT Ak S Bl AT B A4 B9,
AE/B EE FEAYALED ol FF005% nEBRAF BRI
YTg Aol it BE AFES TFBTh tolr} ool B W g
AAYN FHL AN ASAA Fa) A 5IF ol glolm

WEAAY A HAE H Gl
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A Ao A A EHz Ak
o] A= A= A
B o2 st Fx3Hd

102) Council Directive 2003/6/EC, Art. 16, 2003 O.J. (L 96), p.24.; Paragraph 36 of the
Wertpapierhandelsgesetz.

103) = SdA WY Paragraph 13(1)& “WHAR 9] /i3S “EAHIA e I FHH
#EE diFol INEA e AT Lol dizk R FF
azo] 32 B, S8 AT olG Aol AdE dFS 71 =7
= A7 7 AHosta Atk

104) Paragraph 14(1) of the Wertpapierhandelsgesetz

105) Id.
106) FFANE 7HA = FALE L3
107) 5¢ SAANHL ol st 5% olsle] AHAo| L} FAZ HFS B3 &

i A8kl T}, Paragraph 38 of the Wertpapierhandelsgesetz.
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7F A g2d, 53] HyAAHdd QoM = et vkeh 2ol dAAE
o &4 A WREAAR F9E 2HstE Zlo] HlwF &o|sith o
of A AstRlS AHAES] o]&st= o] SAA=C o3 WA
e st E34Y Aoz ALY =, I JRA=
Ale 53 FAAE, AdEE 3d HAY F45 9T WEEA 2
ARE Al B A S 24 R IFA AEES ASE vk Ao ol w
249, FAA=Y HY Fo Ale] YHRARE 5t Be A=
AA, Zall sAAB=e] FRAAQIANA 2 AMLS FABFA ok dtar, A,
FUAAL Fall FrIL vFRe] FLHRAANE FAkste]ol &1, Al
4, Plahe SadR B, T3l i FHe ATH FAHIHR
(restricted list)ol] A ZAE ™, Ulx), g8 dAA=E 5 dTdF AZH F
2o Aol A 3] mAET. viARte®, Fa A= AFH L
2 T3 A e Ak AAAA DI FoAsta A= B, OE
2ol g F 3Arte] FAAHE WA st AHHg o]t

A A Al (Chinese Wall)108)E zt3= Zlo] I Q s}r}.109)
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108) Chinese Wallo]&t dutz oz «Ex}17] o]
FRARE 5UF FAVIB 02 45T FHHE AL B2 A% W B
o] AAAX"E ov]|st= AL Z, NASD(National Association of Securities Dealers)=
“NASD 3jdE0°] WHARE EWFoRE o]&ste S WASH] fste A3
Al HZA) Fadmel Ud FaAe] B N 42 ABe] fstel 4
28t AAE F5AH3L7] A5t ALEE= 80”2 Hosta Q). Christine M. Bae et
al., Chinese Walls-Procedures and Remedies for Dealing with Conflicts of Interest and
Other Abuses by Broker-Delaers in Connection with Conduct by Their Securities Analysts, 1327
PLI/ Corp 123, 126-27 (2002); http://www.nasd.com/Resources/Glossary/EntireGlossary/index.htm.
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A Study on Regulations of Insider Trading involved with Hedge Funds

—Focused on the Regime of the United States and European Countries —

. *
Kim, Beom Joon

The near collapse of the financial system in the fall of 2008 due to lax scrutiny
of securitized debt instruments necessitates securities regulation reform. It is
essential that law-makers are mindful of the role of hedge funds in magnifying
the impact of the crisis through their heavy investment in alternative high-risk
instruments and inclinations to engage in market manipulation. The reform must
address both types of market manipulation: fraud and insider trading. More
sophisticated technology and complex hedge fund characteristics increase the
possibility of insider trading problems. The authorities must take aggressive action
to deter and detect sophisticated insider trading concealed in various markets. This
need is particularly important in the unregulated world of hedge funds in the
United States and Korea.

Hedge funds serving on a creditors committee can usually obtain access to
non-public material information. Thus, hedge funds must exercise enormous care
so as not to allow any of its traders or hedge fund employees to use information
gained from those committees to achieve the enormous financial returns. Hedge
funds should face liability similar to other professional fiduciaries when they
function on creditor committees. Because insider trading harms the public's faith
in the integrity of the financial markets, clear statutory laws and strong
governmental enforcement of insider trading laws are needed. Investors and the
public cannot rely on the integrity of hedge funds alone where hedge funds yield
enormous economic returns. Judgments in the financial system are often distorted
by the enormous financial returns that the hedge funds provide.

As an improved model, it would be desirable in order to prevent further insider
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Science).
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Abstract

tradings involved with hedge funds that the scope of insider in the U.S. securities
laws and Korean Financial Investment Services and Capital Market Act will be
extended so that they could just focus on the imbalance of information when a
trade occurs rather than any specific relationship between the parties involved and

the issuer in the equivalent extent to the definition in the EU Directive.

Key Words Hedge Fund, Insider Trading, Non—public  Material  Information,
Creditors’ Committee, Misappropriation Theory, The Financial
Investment Services and Capital Market Act
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