
*

- -

.

.
   1. 
   2. 

.
   1. CBC
   2. 
   3. INAX
   4. 
   5. 

.
   1. 
   2. 

.

 * 
** 

: 2011. 10. 31 / : 2011. 11. 25  / : 2011. 12. 7



I.

.

,
1)

.

(worker) .

(employee), (independent contractor), (self-employed) 

, (National Minimum Wage Act 

1998. Sec.54(3)), (Working Time Regulation 1998. regulation 

2.1), (Employment Rights Act 1996. Sec.230(3))

.

. ,

,

(Christmas/New Year closure) ,

(employee)

,2)

1) ,
.

.
,

.
,

,
.

( , , 1985), “ 31 ‘ ’ ‘ ’
.

,
” (3 ,

5).
2) Byrne Brothers(Framwork)Ltd v Baird(2002) ICR 667.



- -

.3)

,4)

,5) 6)

7) ( ‘ ’

3) Wright v Redrow Homes(Yorkshire)Ltd(2004) ICR 1126.
4) , “

,

( ) ·
, ,

· 3
,

,
,

,
,

· . ,
, ,

,
.” (  2006.12.7.  2004 29736 ),

.
5) , “ '

' , ' '
,

,
” ( 2004. 2. 27. 2001 8568 ).

6) , ‘
’( ‘ ’ )

,
, ,

(  2005.11.24.  2005 39136 ).
7) ,

, ,

(  2006.5.11.  2005 20910 ).



) .8)

9)

.

.

.

,

, .10)

8) (2011.09.02, 2010 22308) 
,

.
9) , ‘ 2006 ILO

’, 21 , , 2011, 101-166 ; ,
‘ ’, ( ( ), , 2008), 32~ 
43 .

10) 
. ,
’ , , 2011.09.02, 

2010 22308 ,
( ), 5 ‘

’ , 2010. 3. 25. 
2007 8881 ( )

, (
), ‘ ’

(
),

(
)

( ).
.



- -

.

33 28

, , .

( 2 4 12 3 ),

( 7 3 ).11)

.

. 3

‘ , ,

’ ,

,

.

.

,12)

11) 93 ( ) “ 1 500 . 1. 
7 3 ” , (2008.9.11. 2004
746 ), “

, , ,
.” .

12) 5 1 ,



.

,13)

(putative employer)

.

,

,

.14)

,

, ,

,

, .

.

,

.15)

,
,

.
13) 

. ( )/ ( ), , ,
2009, 92-94 .

14) , ‘ ’, 21 ,
, 2011, 196 .

15) ,



- -

.

( )

(

),

( 29 , 30 , 81 4 ).

(

)

,

.

,

.

.

.

.

,
(

)
( ),

.



,

,

( )

.

.16)

,

,

.

,

.

.

.

.

16)
,

( ) ,

( , 2004.9.8, 
879 , 92 . , , ‘

’, ( 2 ), , 2009, 249~252 ).



- -

.

,

. CBC ,

, ,

1 , ,

, ,

.

,

,

.

CBC

,

.

.

, ,

,

,

,

,

,



,

, ,

,

.

.17)

,

.

2003

,

,

.

,

.

.

, 230

,

, ,

,

,

17) 1976.5.6. 30 4 , 437 .



- -

, ,

,

,

,

.18)

,

, ,

.19)

,

,

,

,

,

, , , ,

,

,

18) , 2008.7.31, 967 , 5 .
19) , 2009.3.25, 981 , 13 .



,

,

,

, ,

, ,

, ,

,

,

, 00

,

,

,

1 230

,

,

, 300
20)

,

20) 1
. 25

21
3

.



- -

,

.21)

INAX

INAX 100% ,

, , ,

, , ,

.

500

(customer engineer. CE) . CE

,

,

,

.

. CE

, CE

. CE

.

CE

,

,

, , ,

21) 2011.4.12, 1745 , , 76 .



, ( 550 ),

,

, , CE

,

.

( ) CE

,

.

,22)

1

.23)

,

( ,

). ,

CE , ,

,

, CE

CE

, CE

,

,

CE

, 1% ,

,

,

22) , 2009.4.22, 982 , 17 .
23) , 2009.9.16, 989 , 12 .



- -

,

,

, CE

, 8 30 7

,

, ,

CE ,

,

, CE

,

.

,24)

, .25)

, ,

. 3

, 7 2 ‘

’ ,

24) 
.

25) 2011.4.12, 1745 , , 81 .



,

7 2 ‘ ’
26)

.

, .

,

, ,

A B, A C

, .

A, B, C

.

, A, B, C

70 7 .

1

, A, B, C

, , ,

, 1 10

.

A, B, C ,

,

,

, ,

. A, B, C

26) , “ ”, 1745 ,
, 34 .



- -

,

3 ,

.

3

3

. 3 ,

.

,

, ,

.

.

,

,

, , 1 ,

, 3 , ,

,

,

,

.27)

27) , 1990.7.19, 566 , 17 .



,

, ,

,

, 3 ,

3

.28)

.

,

3

,

,

,

.29)

CBC

. CBC

.

,

,

28) , 1992.9.16, 624 , 64 .
29) 49 2 ; 668 , 11 .



- -

,

.30)    

IV.

INAX

CE

.

.31)

CBC

, 3

7 2 ‘ ’

.32)

30) ( )
,

,
.

, .

. , “

”, 1734 , , 2-15 .
31) .

,

( , , 2009, 476 ).
32) .

.
, , “ INAX

”, 1745 , , 7-13 ; , “
”, 1745 , , 14-19 ,

, “INAX ”, 20-24 ; , “
”, 24-30 ; , , 31-35 ; ,



.

,

.

CBC .33)

34)

.

, CBC

,

,

“ ”, 36-40 ; , “
”, 41-45 ; , “

”, 46-50 ; , “
INAX ”, 51-55 ; ,
“ ”, 56- 
61 .

33) , , 1976 , 205 .
34) 

, ,
,

,
,

( , ,
21 ; , , 26 ),

.
,

( , , “
”, 29 , , 2010, 135-141

).



- -

.35)

,

.36)

, 3 7 2 ‘

’ .

(

) (

), 3

‘ , ’ ,

7 2 ‘

’ .

CE

.

,

,37) 3

,

35) , , 30 .
36) 

,

( , 26 ).
37) , , 34 .



3 7 2

,38) 3

,

,39)

9 ‘ ’ 7 2 ‘

’ , 7 2 3

,

40) .

INAX

.

, CBC

.

CBC

,

, CBC

.

38) , , 52-53 ; , , 59 .
39) , , 40 . INAX

,
, ,

,
,

.
40) , , 44 .



- -

INAX

CBC

CBC

CBC

.

,

,

.

.

,

,

.

,

,41) .

,

.

,

.

41) 2008 7 2010 8
6 ,

,
, . ,

, 21 .
, CBC

( , , 205
).



1

.

,

.

3-4 , ,

,

, ,

,

.

V.

.

, INAX

CE

(

)

.

.

, 3

7 2

.

3



- -

. ,

(

)

.

,

,

.

.

81 3

, 7 2

. 3 (

, , ) 7 2

,

.

.

‘ ’

.



, , , 1985
( )/ ( ), , , 2009

, ‘ ’, 21 ,
, 2011

, “ ”, 29 ,
, 2010

, ‘ 2006 ILO
’, 21 ,

, 2011
, ‘ ’, ( ( ),

, 2008
, ‘ ’,
( 2 ), , 2009

, “ ”, 
1745 , , 34

( ), “
”, 1734 ,

, 2-15
, “ ”, 1745 ,

, 24~30
, “ INAX

”, 1745 , , 7-13
, “ ”, 1745 , ,

14-19
, “INAX ”,

1745 , , 20~24
, “ ”, 1745 ,



- -

, 36~40
, “ ”, 
1745 , , 41~45

, “ ”, 
1745 , , 46~50

, “ INAX
”, 1745 ,

, 51-55
, “

”, 1745 , , 56~61
, , 1976 , 205

 2006.12.7.  2004 29736 
2004. 2. 27. 2001 8568 

 2005.11.24.  2005 39136 
 2006.5.11.  2005 20910 
2008.9.11. 2004 746 

2011.09.02, 2010 22308 
1976.5.6. 30 4 , 437
, 2011.4.12, 1745 , , 76
, 2011.4.12, 1745 , , 81

49 2 ; 668 , 11
, 2004.9.8, 879 , 92
, 2008.7.31, 967 , 5
, 2009.3.25, 981 , 13
, 2009.4.22, 982 , 17
, 2009.9.16, 989 , 12
, 1990.7.19, 566 , 17
, 1992.9.16, 624 , 64

Byrne Brothers(Framwork)Ltd v Baird(2002) ICR 667
Wright v Redrow Homes(Yorkshire)Ltd(2004) ICR 1126



< >

INAX

.

.
, .

,

.

.
,

. CBC
,

.
, 3 7 2

.
3 7 2

,

.

.



Abstract

A Definition of an Employee under the Trade Union Act 
in Japan

Song, Kang-Jik*
42)

In this article, I intend to analyze the definition of an employee under the Trade 
Union Act in Japan. Recently, the Supreme Court of Japan held that not only 
opera singer but also customer engineer is an employee under the Act.  

Conclusions are as follows:
First, it is noteworthy that the Supreme Court reaffirmed the principle of all 

circumstances established by CBC case. The case focused on deciding that who 
is an employee under the Act. Notwithstanding this holding of the Supreme Court, 
district courts and courts of appeals, in deciding this kind of question, have 
emphasized especially on the side of a legal right and obligation on a contract 
between an employer and a potential employee. Therefore an independent 
contractor has not been generally recognized as an employee under the Act. 
However, even though he or she was, as an independent contractor in name, 
offering its work to his or her putative employer, the Supreme Court applied the 
principle of all circumstances to both cases and held in favor on the workers on 
April, in 2011. 

Second, the Supreme Court failed to make a general legal principle for deciding 
that who is an employee under the Act. According to the above holdings of the 
Supreme Court, nobody can anticipate wether he or she is an employee or not 
in a concrete case.

Finally, the Supreme Court did not also make its opinion clearly about the 
relations between an employee of the Section 3 of the Act and an employee whom 
an employer employs under the Section 7(2) of the Act. In conclusion, it can 
be said that the Supreme Court has narrowly and strictly interpreted an employee 
of the Section 3. That is to say, only where an employee is recognized as an 
employee of the Section 7(2), the employee will be also an employee of the 
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Section 3. In Japan, however, the majority interprets that an employee by the 
Section 3 should be distinguished from the employee whom an employer employs 
by the Section 7(2). Consequently, according to the majority opinions, 
unemployed persons, students and citizens will be also included in the definition 
of an employee by the Section 3.
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