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Outsider Trading Regulation under the Capital Markets Act

Chang, Kun-Young*
60)

This Article examines the regulation of outsider trading under the Financial 

Investment Services and Capital Markets Act (the “Capital Markets Act”). 

Outsider trading occurs when a market participant who is not a traditional 

corporate insider trades securities based on either “inside” or “outside” nonpublic 

information. Unlike “inside” information, “outside” information is referred to as 

information not derived directly or indirectly from the issuer. “Outside” 

information includes both “corporate” and “market” information. “Corporate 

information” is information about events or circumstances which affect the 

company’s assets or earning power. “Outside corporate information” is 

information about the company’s assets or earning power not derived directly or 

indirectly from the issuer. “Market information” is information about events or 

circumstances which affect the market for a company’s securities but which do 

not affect the company’s assets or earning power. 

The Capital Markets Act prohibits both “temporary insiders” from using 

“corporate” information in trading securities and “outsiders” from using “market” 

information, such as (i) information regarding the initiation or discontinuance of 

a tender offer; or (ii) information regarding acquisition or disposition of stocks 

in bulk. However, the Act does not encompass circumstances (i) where an outsider 

trades securities based on confidential corporate information obtained through 

certain types of wrongful conduct; (ii) where an outsider trades securities based 

on corporate information obtained through eavesdropping; and (iii) where an 

outsider trades securities based on either outside corporate information or market 

information created by the outsider himself. 

In order to plug a few of the gaps left open in the law of outsider trading 

under the Capital Markets Act, this Article suggests that regulators adopt a 

* Associate Professor, Hanyang University School of Law, S.J.D. 



Abstract

:

relatively broad reading of the scope of § 178(1) of the Act, which is similar 

to SEC Rule 10b-5, to include outsiders with no relationship to the corporation 

that had issued the securities. Since § 178(1) of the Act does not require 

“deception” for liability, it would seem to evade the limitations imposed by the 

U.S. misappropriation theory. 


