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T = A (United States of Europe)= sl A& oz wW3lsi=
Zow Holrhd) wepr] rigzokd fldwteR wofslr] 9 FH
J

X

2 FGriE s glchs fryleddte] 1950t -5 A BHA 7} 25 Al (European
Coal and Steel Community: ECSC)el| A58 &zle] 2] ~Bzko] o] 27]7}
2l s AowAE AT & 9w A

= kit 60de] W= 717t sk oyl tokelA WA Fdhell g Al
=7 AdEolgton, AldEFa Felste] 73 A (competition law)Z} 72+
& Holol|A G A A (internal market)e] E3-S 93 :=FHo| i} Iy
= &3 vEbsteks

O]Eﬁf_ e AAANA, FHEHl AHE]
|8k

/xo}o

1) A EAFE FTA Apo]E ZFZE: http://www.fta.go.kr/new/ftakorea/fta.asp.

2) Norman Davies, “Europe: A History”, Pimlico, London, 1997, pp.1057-1136.

3) Nigel Foster, “EU Law Directions”, 2nd edn, Oxford University Press, New York, 2010,
pp.5~9.

4) e o] 1491 FA, TEUY 7o, whed Al 2010, 27%.

5) A=7, “EU el /it S, ZldiidT, Al23d Al4%, 2009, 75%; Erik
Werlauff, “Principles of European Company Law”, European Company Law, Vol. 7, No.
5, 2010, pp.183-186. AAWE T AWHAA FFI =38}, [Alison Jones and
Brenda Sufrin, “EU Competition Law: Text, Cases, and Materials”, 4th edn, Oxford
University Press, New York, 2010, p.42] %=,
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|50] =8 A4xa glok) ey FAFGe 1S B3 A
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A e Holo og%% u1xh flesl, AAH o2 o
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QA % See FAsle
Wl A%Hom Asale ARRAe B A4 ol AR
FEogAle] At FREGel Qleld shtel Fa wAsk Hgc A
2T FAZ FUIPAAAS A9, ANLE, AL B4 2 3
e 5o BAs} padstel 49w FRAATA w7} gledeh 2
YaAeze HUATAA WA Seldeleh @S B Ay i 4

AAA onle] f-5dd 3abge] <) (sources of law)2 3
eF(Treaties),10) F2](Regulations), ] %l (Directives),1) 2|3 &
FeiE oduklF So = motst 4 glv) 53] 3| A I wElste] e e

6) Neill Nugent, “The Government and Politics of the European Union”, 7th edn, Palgrave,
MacMillan, New York, 2010, p.329.

7) ey Aeld HAAE A AL e LSSl AR AolHS JdAsHEA fHd
olekz AA skellA TS ohrba glon ARiE7 o] Fd= slio] of
d f3 el g7 2 (Regulation)S 1 AL Fr|dql Aoz FHrishr|xE deHH Y
ofl, “f3 2] 3] AH(SE, Societas Europaea)®] A& 3} 73 A Al EUH Q] Hd FA]H3}9]
AES TACR” 7lgd¥adF #2434 A|1%, 2010, 239%).

8) Jacques Pelkmans, “European Integration: Methods and Economic Analysis”, 2nd edn,
Prentice Hall, Essex, UK, 2001, p.273.

o) Fraldghe] slabgolat Ay e Fejo) W opety & S glov, A
Areidozy fHdge) Sage) 299 FAAYL Falol YHE A 2
oke] 3AbHe olvidheha Awsz glrhke] A, ueed o) 141 FA, 395%],

10) frd Aok -3z (Treaty on European Union)3}t -3 7]%532F(Treaty on the
Functioning of the European Union: TFEU)S. 2 A =t}

11) A2 A7} wb (form and methods)S Al & sh=dl el A=Al ANeFe] o)
= HollA 33 =1} =lste], [TC Hartley, “The Foundations of European Union
Law”, 7th edn, Oxford University Press, New York, 2010, pp.105-106] %=,
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oA A TS g ¥ FAA] FRHESS ¥ gl
ZoF o|AHE A A A H AF S AA A= HAA T
ovl & Aok frAd Ao Wb AHA e dH S F8 R SA
(European company)’2h= NS AAS AT o5 Fl 3o Abolgh
HAARZ Qg WA el AFAQl Aghs 3], o} 3 AT A

g, A F3)4} & F%5 A3 AH(oint subsidiary)e] A# S 7}t EE 3

43t gk =g oleidt FHAAE FEsAbE 243 AAZ FAll
A 23l sfAe] 7tssteE Ael AAS AASHETE) T4

3| AF(EhElof ol ed9-S & Societas Europaea 32 SE: 37034 < 3] Ab)el]
A" A8 2001% dEe] 20046 7] A= S glon, go)Rat

12) ko] A wlele] 9] 1491 F], 398%. 22} 1% (secondary source of EU law)3} &
stol, (s, " FRHAFEVH,, FAREAA 7142 AAE, 2011, 965] 3

13) &< “EU wdzofroer Wospr|e Io[AFE, relad 2ok, A A 7]
AR LA, 2010, 309Z%] =,

14) Council Regulation (EC) No. 2157/2001 on the Statute for a European Company (SE)
0OJ L 294/1.

15) Council Directive 2001/86/EC supplementing the Statute for a European Company with
regards to the involvement of employees, OJ L 294.

16) Fe] A, wied o] 1491 FA, 395~396%,

17) EU $§A}o]E 2= http://europa.eu/legislation_summaries/employment_and_social_policy/
social_dialogue/126016_en.htm.

18) Council Regulation (EC) No. 2157/2001 on the Statute for a European Company (SE)
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A ¢] 5] AL (public limited liability company)gl -3 521 3] AFe} ] &o], 2008+
|5elle F4719S 913 40789 91 3] A} (private limited liability company)
ol Societas Privata Europaea(SPE)ell gt W= Lol F213}a )19

SRS e WA HAH] AR Edle] 73] AsAQ

o

AP 9ok, ol AL R IALE A¥ldte vF SrskHA sds HE
7t s P?‘;%‘Z“(race to the bottom) &Are] Frlstsirt. ol#fdt TAES sl
23l7] $13 o] 7HA| W FellA] T 3%94 IS HtEE A

HIEE FE3te A

& e stelF wet AAHo] 9l 3
ot AT, o]l WAL 4 AUTe] YE
byt S5 SAby Atele] AAelet & 4 gleh W H7hE]
A7 AL AAACE f5T 199 AR FAs] e
A7 SApgAgst, FAeE AWFr A

A% QA olel wWeh AAY sl AQANTE e 98 w2l
Soolth FUARE 2nE FYFAANNFHL Ba A A
2AE AT Aol fRAAYALeNA A AAAAAA 5
A2 et Zoletn Hrbeka gleho

A2 FRFAAAES 2AZ AYE Hare] 7 FobERA o 2
A8 Gl Hapel B wolsh Bus) AW glow, ok St
2 Sy ol ME FrRe FA feh o] el FUAT 2o}
& EQ AY Ags T BW 4 AT WE L AAT F55
SAFH ] AR el HelA ek wa @A) f3 T8 TR
Wge BrhET B ATE fAERe sleld sae] Ed] Bas)
PPe FH FAAAN A A TAL APshie F3F4 904
FHo] oW Gae vlAEA Bl BASE AL FRA0R g}
webd sAby #d AFuchs gels) 74, Telw eE F4o

0J L 294/1.

19) okel =3, 77, “EU ARl AEsiuist B3, 065

20) A, “HR A3 ANSE)S] WA w3 e AT S| A FESEY T
7133 57| HS FA o2, Z1d T, 2412544 A|1%, 2011, 43%,
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frRladgte] Hg 2 3ol digk fEHEe $-$(supremacy)E ool
o3 7+ s|hare 2Ry Aol $<4d(conferral)E F-itoll gHA ¥}
ayee A A 23e xR Y 2SR A
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FAe mE A FHE w slow, 1 F A4 A2 (H49%~A]55
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b= 3= Sl Aol w3k dnbA el A4S T glrh22)
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FH AMg 7 frEAs Well sl 3Aket 71 el k] 3]z
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g AW A A H I FE st 2pE S FA s 3ozt &
T Stk 53], TFEU A543 A2 34F m= 71909 v & Aosta
S, W8 B E2 Al ofs) AsE 3|Akel 7S wek,
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o] 71el WlS ovlste Alw Aok slvh TFEU A543 4]
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&
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21) TFEU A4 AEE AQg x5, Av)x, 2 222 2ol 5o g 748 Jd2
st

22) TFEU A|49z. o<} Hadste], [eFe] A, ule] €] 1491 34, 398~399%] 3=

23) $1°] A, "] 9] 1491 FA, 398~399%:
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TFEU A|49%7= n|odz] 342 xdste] WA 2Lo] 71538k ubwd 24) x|
54%2] W& ol XA W= Aol HEAolzt & Zlo]r}.292)

3 A1 2] 4~ (Court of Justice of the European Union: CJEU): TFEU
A54x2] 2 A el A (immediate consequence)Z A, el 7]&3 3]AF
7F el F2 AR S FAllA ok S dselA] AE Al ke
HEls 2= As dHelA Flsta 9lvk2) =3k A AR E

o
zob Asazt f51 UAA velA Habe e AaRens] 1%

oft

y

+ 9le® 1 HelE wAstw givkaw BAA sk 53], Daily Mail A

AB)ol| 4] FHAPH AN F A= TFEU Alsaxrt AAA o2 of2 3= A

W E2 AL gEl] s dSellA] ApEYle] Wiseldt FH3ko] I gE ook

e A sta dewA, FAle A H3F =2 7l 3 ok

el 3AbE ARste AL WalsiAe o Aok WE7A 23T
)

24) TFEU 49x2} I sto] % de] A3t oA <dqde] Adge Aol A3 B =
Klopp(Case C-107/83 [1984] ECR 2971) #=.

25) Paul Craig and Grainne De Burca, “EU Law: Text, Cases, and Materials”, 5th edn,
Oxford University Press, New York, 2011, p.780.

26) TFEU #4092 <bedql 2 3lAbsh ohadstel oh2 slatelAle] 28 gl A4
o that 7] 2A <l W8-S i glrhCatherine Barard, “The Substantive Law of the
EU: The Four Freedoms”, 3rd edn, Oxford University Press, New York, 2010, p.295].
ol = TFEU #4490 M o] Agjel gt 7d AfAA @2 73ke 2712 o
AT ARG HAFL E3F AA FEL AAHor Bxsie AL oudtt
[Siofra O'Leary, “Free Movement of Persons and Services”, in Paul Craig and Crainne
De Burca (eds), The Evolution of EU Law, 2nd edn, Oxford University Press, New
York, 2011, p.529].

27) Case C-212/97 Centros [1999] ECR [-1459, para. 20.

28) Case 81/87 Daily Mail [1988] ECR 5483.

29) Alan Dashwood et al., “Wyatt and Dashwood's European Union Law”, 6th edn, Hart
Publishing, Oxford and Portland, OR, USA, 2011, pp.647-648.

235



HA AT A=

2. Hx AY 9 2% AP AFuA

TFEUSIA Bgstm gl A g
establishment)2} 23] AL, 2| A, 2 dg3l S AAE + e 2
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30) s 2ol 2k ] (self-employed)ell whsle] 5 dk Ao E sta glA] 9o
v} Jany A}7(Case C-268/99 Jany and others v. Staatssecretaris van Justitie [2001] ECR
1-8615)oll 4] z}Ale] dsl& T3l Abgdel Asfel AdFe] s S (risk)& #ale]
Hole AL orlste Adom #dEHE S AeE

31) &Fe] A, widged 9] 1491 FA, 399~401%.

32) Case 79/85 Segers [1986] ECR 2375.
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o1 36) $Je|x] 7143 Cartesio HA A= v Z 7 3|AFE HEx 3|4}

33) Case C-212/97 Centros [1999] ECR 1-1458.

34) Case C-210/06 Cartesio [2008] ECR 1-9641. Catherine Barnard, op. cit.,, pp.321-322;
Gert-Jan Vossestein, “Cross-Border Transfer of Seat and Conversion of Companies under
the EC Treaty Provisions on Freedom of Establishment: Some Considerations on the
Court of Justice's Cartesio Judgment”, European Company Law, Vol. 6, No. 3, 2009,
pp.115-123.

35) =l FE e v} #edsted, [Wulf-Henning Roth, “From Centros to Ueberseering:
Free Movement of Companies, Private International Law, and Community Law”,
International and Comparative Law Quarterly, Vol. 52, 2003, pp.177-208; Carsten
Gerner-Beuerle and Michael Schillig, “The Mysteries of Freedom of Establishment After
Cartesio”, International and Comparative Law Quarterly, Vo. 59, 2010, pp.303-323] 5=
Z3E 7.

36) Case C-167/01 Inspire Art [2003] ECR 1-10155. §] A}A6lA] WHLA-& A AR}
ol Ake] Agle] Ao} Faste] s A=) HYAF] Agre] FxpA}
= B33r] 91 FAolzke Ao AR F £x glov, AAFer & AL
Al Ed=e] A Aol Ed Ay Edasivy #HE A 3sicHPaul Craig
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and Grainne De Burca, op. cit.,, p.783].
37) Ibid., p.784.

38) Adg o] A-fFA I ste] ohga 2 Aol 2 Ao AfE AT 5
Atk 2 Fo WEoR: napEAel Wy o ALstels A9, ol EAE A
el A, 2 58 2Asked Edel A, EdbelA vk=A] Alge] A8
3 7$-olt}. o] A& &3] Gebhard Formulaz} E2]3It}[John Armour and Wolf-Georg

Ringe, “European Company Law 1999-2010: Renaissance and Crisis”, Common Market
Law Review, Vol. 48, 2011, p.136].

39) ATl 2 AT B|AbY 7k AAe] kil 1 FolA 3T sApgel <
go] ek & 4 AeHeEE, “F7 AN Al =) BU b 35 Sy
S FAoZr, AP, A29W A4%, 2011, 171%].

40) M Brecht et al., “Where Do Firms Incorporate? Deregulation and the Cost of Entry”,
European Corporate Governance Institute (ECGI), Law Working Paper No. 70/2006
(2008) 14 Journal of Corporate Finance. See the following academic website:
http://papers.ssrn.com/sol3/papers.cfm?abstract_id=906066.
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3] A4 (low-cost corporate law)’& A A st=d d3FS Fon, FHE
gk 3= 7ke] qFAle] 7 A (regulatory competition)’S 74 gtk o] o]
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HA ARLAE IFEE AT S Al chanee) o]z gk 3 EAllel
sle] 3 2] 3] (European Parliament) 122 FH A AR QAL 3]A1A]
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41) Alan Dashwood et al., op. cit., pp.652-654.

42) COM(2008) 396/3, 7.

43) European Parliament legislative resolution of 10 March 2009 on the proposal for a
Council regulation on the Statute for a European private company (COMP(2008)0396)
[2010] OJ C87E/300, 311.

44) -3 Adte] sl A A 2 GAAFHH ] e A R B u), FEFA)AH(Common Market)
3} 7 AE" (Economic Union)e] wHAIS A|uiA] A A EokE zodsle= b A 23
(Complete Economic Union) 2 233t o744, FTARFFIdde Ao
3], =] -3 3], 2007, 16%].

45) 27, “EUCl A ol o3k f-sFA 3| ake] FAd3t ol dAALe] HEr, T
7, Al21¥ A1ZE, 2007, 202%:.
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Abstract

Current Development of Company Law in the European Union

Choi, Yo-Sop”

European Union (EU) law has been a complex but at the same time
fascinating subject of study due to its dynamic evolution. In particular, the
Lisbon Treaty which entered into force in December 2009 represents the
culmination of a decade of attempts at Treaty reform and harmonisation in
diverse sectors. Amongst the EU private law fields, company law harmonisation
has been one of the hotly debated issues with regards to the freedom of
establishment in the internal market. Due to the significant differences between
national provisions on company law, it seemed somewhat difficult to harmonise
company law.

However, Council Regulation 2157/2001 was legislated in 2001 and now
provides the basis for the Statute for a European Company (or Societas
Europaea: SE). The Statute is also supplemented by the Council Directive
2001/86 on the involvement of employees. The SE Statute is a legal measure in
order to contribute to the internal market, and provides a choice for companies
that wish to merge, create a joint subsidiary or convert a subsidiary into an SE.
Through this option, the SE became a corporate form which is only available to
existing companies incorporated in different Member States in the EU.

The important question on the meaning of the SE Statute is whether the
distinctive characteristics of the SE make it an attractive option to ensure
significant numbers of SE registration. In fact, the outcome that has been made
through the SE Statute is an example of regulatory competition. The traditional
regulatory competition in the freedom of establishment has been the one between
national statutes between Member States. However, this time is not a competition

between Member States, which means that the Union has joined the area in

* Ph.D. in Law (The University of Glasgow). Researcher and Part-time Lecturer, Hankuk
University of Foreign Studies.
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competition between legal orders and is now in competition with the systems of
company law of the Member States.

A quite number of scholars expect that the number of SE will increase
significantly. Of course, there is no evidence of regulatory competition that
Korea faces currently. However, because of the increasing volume of
international trade and expansion of regional economic bloc, it is necessary to
consider the example of development of EU company law. Addition to the
existing SE Statute, the EU Commission has also proposed a new corporate
form, Societas Private Europaea (private limited liable company). All of this
development in European company law will help firms make their best choice
for company establishment. The Delaware-style development in the EU will
foster the race to the bottom, thereby improving the contents of company law.
To conclude, the study on the development of European company law becomes
important to understand the evolution of company law and harmonisation efforts
in the EU.

Key Words . European Union, EU Company Law, Societas
Europaea, SE Statute, One-tier System, Two-tier
System, Race to the Bottom
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