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a2 dubg o g eyt A= FAFEeE 2 AAAH A wet
‘Z2F(Treaty)’s} 3§ % & A (Executive Agreement) .2 13} 332 g
st glek A visedlA= dHAd dEsRe] Aol x<13 52 (advice
and consent)E do FFS AAEE FAHSIE vl 5 A o)
Aol FolE o] AAE FAFE ‘e oeE WA gt ¥
o Wl A FAEel & AAdsts AA fHAS dHEHAERH e A
o7} A A3 FAAE FI AAEH=
thA] el A AR o' vlael A= AW AR Y 9 A
AZ xefEo] o ExfskAIRE Aot "AF A ska ol
FAHAAE AAA ¥ HFow 5%]%4%% AAdst= 4571 o
Hatrt) o] x5l vlmre A= A FIE A %
Aol & Fxofa st AP

WP Bl M2 o2 ZA9 ARl wie} AA=HA FAF)E 2
ANAZA E Ao wel fFYHEE 3= AEEe] dERr] A1
ahgdcth. vl=ro] AAdt= FARE 1 ¥ wet 7 WS F
Azl vt oheFstA AA = glek 71 Tribeol Stone> vl=ro] A4
sl A gl S xoK(treaties)? 3§ % 31 A (executive agreements), 2]3] A

2) vl W A2z A2d A2gk (Ao W& ohF3 A " The President ... shall
have Power, by and with the Advice and Consent of the Senate, to make Treaties,
provided two thirds of the Senators present concur ..."

3) M= o3 BmuME AESE A7 19399 o] wlao] AAZ =A|gHe] sh-dl 90%
olxto] FAPA ] HelE A A=l ghc}: Cong. Research Serv., The Constitution
of the United States of America, Analysis and Interpretation: Analysis of Cases Decided
by the Supreme Court of the United States, S. Doc. No. 108-17, 2002, pp.516-526.
available at http://www.gpoaccess.gov/constitution/pdf2002/012.pdf.
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4) Tribe, Laurence H., American Constitutional Law, Vol. |, third edition, New York:
foundation Press, 2000, p.643-656.; Stone, Geoffrey R., Seidman, Louis Michael, Sunstein,
Cass R., Tushnet, Mark V., and Larlan, Pamela S., Constitutional Law, forth edition, New
York: Aspen Publishers, 2005, pp.403-405.

5) Jackson, John H., Davey, william j., and Sykers, alan O., Legal Problems of International
Economic Relations, forth edition, St. Paul, Minn: A thomson Company, West Group,
2002, pp.103-105.; Stephan, Otis h., Jr. and Scheb II, John M., American Constitutional
Law, third edition, A Thomson Company, 2003, pp.184-185.; Aust, Anthony, Modern
Treaty Law and Practice, Cambridge University Press, 2000, pp.157-158.; Borchard, Edwin
M., "American Government and Politics: Treaties and Executive Agreement," 40 The
American Political Science Review 729, 1946, pp.738-739.; Surency, Edwin C., "The
Treaty Law of the United States,” 14 The International and Comparative Law Quarterly
602, 1965, p.603.

6) Nanda, ved P., "Conclusion and Implementation of Treaties and Other International
Agreements in the United States,” 38 the American Journal of Comparative Law 369,
1990, pp.372-375.

7) Johnson, Loch and Mccormick, James M., "The Making of International Agreements: a
Reappraisal of Congressional Involvement,"” 40 The Journal of Politics 468, 1978, p.471.
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o] & Zlog wyuxEw QJurt9) A o]z g Ao m= PA Y-
AE AP Al FolE AR ef 6}~ ‘FoF & %’“‘ﬁ?}ﬂ SEL 7]
< FH3IEE AEE 3 Hod=d, v A2 195541 =AIgke] A
g ik atel] glelA] A 83 4 l—t« X]?',‘Jii/ﬂ ™ 'Circular 175
Procedurel0)E RtEth & A F = ‘2of 2 o IAFE AAF
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8) United States v. Curtiss-Wright Case, 299 U.S. 304, 318 (1936).

9) M. M. Whiteman, "Executive Agreements”, 14 Digest of International Laws 22, (1968)
p.208.

10) U.S. Department of State, Office of the Legal Adviser, Treaty Affairs, Circular 175
Procedure, http://www.state.gov/s/l/treaty/c175/; and 11 Foreign Affairs Manual §720
(2006); American Law Institute, Restatement (3rd) of Foreign Relations Law 8303,
reporters' note 8 (1987).

11) ‘2o & PAHA 5 23]9 Fal S AAdshr] fs ae=olor 7AA &
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T-A 2= 3

ek 1964 119 30 v 54 2P RAHE A A AHS 2eks)
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7] 1@ zope] Al AAS chAstgtdl, B AR w2 vhee] 4
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WA E 75k Aol nier e 4919

A%a st o] vlToA xepE WA AT AU FAAAE

< 1#A(risk)o] =7k AA el Al v A=
=, =7F W (state laws)oll @S VA =F sk QLA of -, 23] el
dH flo]l EHo] AT 5 deA o, AR A AR B[ v
= S5 Fulel el Aol A3 93] Az, FFefe upEA3 34,
gele] 5717, ol Al&st A4 FaA, dubAl Z2 7k o] AA9
A, frakek gt AlAel lelA e dubHel =AFHa 5o US. Department of

State, 11 Foreign Affairs Manual §723.3(2006. 09).

12) 22 CFR 181.4.
13) M. M. Whiteman, supra note 9, p.209.
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A3 BAHHA) T Hegsdel 1 A At AR Zi(ﬂ]%ﬂé
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zoF, AAHA, ¥HEF A (Statutory agreement)&i T
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o Zofolele] A S 3hte AP R FA dx PAF
WMEPA o2 Yy E gl gkd Nanda94 7§—°r AP o
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A% W] 4 W e 5 FHHez ndd o AHPYL
gt el A Al A4 WFE wbre] AMelE Felrt gl Aow
waleh1 A, dERe] @A Felure wiel Warel Wl welA
Adshe WRPAoRA A9 B AA3

#J (Sole Executive Agree-
ments or Presidential Agreement)’o]2} &=} A ZE ‘93]4H PAHFA
(Congressional-Executive Agreements)’o]2} WA == ZA o2 odule]s]r}
dHE T3l Ve 2AEAS HEHAA FAYAY ATl AH
AAg 717F Wl 3] s S8 AEFS 87 AFolthiy) Al
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4011

14) Borchard, Edwin M., "Shall the Executive Agreement Replace the Treaty ?," 53 The
Yale Law Journal 664, 1944, pp.671-675.

15) Johnson, Loch and Mccormick, James M., supra note 7, pp.471-476.

16) Nanda, ved P., supra note 6, pp.372-375.

17) vl =342 ugdy vwd s S8 dAFAS A 7P 2 e sl
o]} A A Ut ohF et
i) Agreements which are made pursuant to treaty.

ii) Agreements which are made pursuant to treaty Legislation.

iii) Agreements which are made Pursuant to the Constitutional Authority of the President
. U.S. Department of State, 11 Foreign Affairs Manual §723.2-2(2006. 09).; g+H 7]
= o] A z“/H(Restatement(Brd) of the Foreign Relations Law § 303, cmt.
a.(1987) el A = o] ¢} Fd7 &5 skar Sk olsh Ui vh3 Zvh: There
are three forms of international agreement in the U.S. which do not require the
consent of 2/3 of the Senate. i) Congressional-Executive agreements, ii) Executive
agreements pursuant to treaty, iii) Sole executive agreements.

18) E. Plischke, Conduct of American Diplomacy, 1950, p.303.; U.S. Senate Foreign Relating
Committee, Treaties and other international agreements: The role of the United States
Senate, Committee print 106-71, Washington DC: library of Congress, 2001, p.5.

19) zelvt Auste] -5 9|3 AR S okl Al 7HA {3 SAIFe S 238t
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A 71Ee] zobqAe 2rlste] FEHow xoke] ojae ga A4

F &= ‘Zefo]s) A3 A (Executive Agreements pursuant to Treaty or Treaty

Implement Agreement)’&- gk} 20)

m. FAgele) S8 AR 2A 2 2

1.z A 24 2 AR

£2 a3 ok 5 gl gaml 6w
= opslel Eosb B4 ezlew sebdch) of el e Be

= MEeR Aot glrh: i) 71 23lel o] WEel o Wdke] Folxl A
(those authorized by a prior Act of Congress), ii) $-ol 232l WHEo| &3le] Fo=
71 (those subsequently approved by Act of Congress), iii) ©]% FoFo|i} A3 Aol 2
3}od H3lo] Fo]x1 Zl(those authorized by a previous Treaty or executive agreements).:
Aust, Anthony, supra note 5, pp.157-158.

20) o714 A AN E3FE = Al 7] el WHE o] W2 A8 A
4l

21) = &AW A2z Al2d A2d: el W82 oh53t 2ok " The President ... shall
have Power, by and with the Advice and Consent of the Senate, to make Treaties,
provided two thirds of the Senators present concur ..."

22) APAA 5| oo A b= AWEH ZQlell= FofAA A e] Al wiA =] Sl

ke

ofstm Qe AL ALY 3o glo] AR xope] Frleld S MY - = 9w
53] ofwl Fofo] o= 9] o]el& Fd] mslA| gk A AAEH] T A
o]l Folo]s & X gltie S v FEFgItka 3k}l Ramsey, Michael D.,
Treaty Clause, in The Heritage Guide to the Constitution, by the Heritage Foundation,
2005, pp.205-209.
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23) vl A A2z A2d A23).

24) = W A1z A10" A3 FAA 9E] &S e Zrh: ¢ No State
shall, without the Consent of Congress, ... enter into any Agreement or Compact with
another State, ...”

25) Ul%‘ﬂw 742 E«WZ} 73k 63]3 FAe] AAe] Wl

?‘éi—ﬂ, o owek g %illxi‘ﬂ @6301] 3k *}52}01] 1—412;}045 AA e}t A5S & 5 3
th o olg gk HAA oA o3 = Ao AEs F& ANl Wl SAFe] AA B
gk AAA EA7E 7}esioh Stefan A, Riesenfeld and  Frederick M. abbot,
Parliamentary Participation in the Making and Operation of Treaties: A Comparative
Study , 1994, p.54.

26) L. Henkin, Foreign Affairs and the United States Constitution,, Mineola, New York: The
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Foundation Press, Inc., 1972, pp.173-76.; Restatement(3rd) of the Foreign Relations Law
of the United States § 303 reporter's n.8 (1987).

27) the Foreign Assistance Act of 1961, Pub. L. No. 87-195, 75 Stat. 424(codified in
scattered sections of 22 U.S.C.).

28) Oona A. Hathaway, "Treaties' End: The Past, Present, And Future of International
Lawmaking in the United States "117 Yale L.J. 1236, 2008, p.1256 footnote 48.

29) ml=roll Al 1980WH-E] 2000 7bA] A AT AAFA s A s|eHgAIAH L
2 A= AdEs oS3 2oh: Atomic Energy Act--Exemption, Pub. L. No. 109-401,
120 Stat. 2726 (2006) (codified in scattered sections of 22 U.S.C.); Balanced Budget
Downpayment Act, Pub. L. No. 104-99, §201(a), 110 Stat. 26, 34 (1996) (approving the
Global Learning and Observations To Benefit the Environment (GLOBE) agreement and
appropriating funds to the Commerce, Justice, and State Departments and to the
judiciary); Uruguay Round Agreements Act, Pub. L. No. 103-465, 108 Stat. 4809 (1994)
(codified in scattered sections of 19 U.S.C.); North American Free Trade Agreement
Implementation Act, Pub. L. No. 103-182, 107 Stat. 2057 (1993) (codified in scattered
sections of 19 U.S.C.); South African Democratic Transition Support Act of 1993, Pub.
L. No. 103-149, 107 Stat. 1503 (1993) (codified in scattered sections of 22 U.S.C.)
(encouraging U.S. private sector investment in and trade with South Africa); Support for
East European Democracy (SEED) Act of 1989, Pub. L. No. 101-179, 103 Stat. 1298
(1989) (codified in scattered sections of 22 U.S.C.) (removing trade restrictions and
liberalizing foreign investment between the United States, Poland, and Hungary); United
States-Canada Free-Trade Agreement Implementation Act of 1988, Pub. L. No. 100-499,
102 Stat. 1851 (1988) (codified at 19 U.S.C. §2122 (2000)); Agreement for Cooperation
Concerning Peaceful Uses of Nuclear Energy, Pub. L. No. 99-183, 99 Stat. 1174 (1985)
(codified at 42 US.C. 82156 (2000)); United States-Israel Free Trade Area
Implementation Act of 1985, Pub. L. No. 99-47, 99 Stat. 82 (1985) (codified at 19
U.S.C. §2112 (2000)): Oona A. Hathaway, Ibid., p.1256 footnote 49 * =,

30) Oona A. Hathaway, "Presidential Power over International Law: Restoring the Balance",
119 Yale L.J. 140, 2009, p.155.

31) A, "viEmdEHAY SAFAADA w3 AN--ol5 7k A7 v, TelsEy e
T3 Al18d A2z, wl=3H s3], 2007. 9, 208%.
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32) E.g., Wilson v. Girard, 354 U.S. 524 (1957): ©o] AlAelA WAL B »F
FAREHS At ol AP e dEIke] kR R fpEofel
H3HS Hoquke Ao g fasicia A s girh

33) M. M. Whiteman, supra note 9, p.229.

34) Dr. Richard J. Erickson, "The Making of Executive Agreements by the United States
Department of Defense: An Agenda for Progress”, 13 B.U. Int'l L.J. 45, 1995, p.54.

35) U.S. Department of State, 11 Foreign Affairs Manual §723.2-2(c)(2006. 09).

36) lbid., §723.4(2006. 09).

37) Gerhard von Glahn, Law among Nations(5th ed), New York: Macimillan Publishing Co.,
Inc., 1986, pp.481-482.

38) The Case-Zablocki Act of 1972, Pub. L. No. 92-403, 86 Stat. 619 (1972) (codified as
amended at 1 U.S.C. §112b (2006)).
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2 d23#] 2 gt} Oona A. Hathaway, supra note 28, p.1250

40) Zopgol W ekl A2z A1g vlFe E ool shlEA oty YA
T A FARge] WE AR vZe] delAE FAsh 48" 5 9l
t}.:Olivier Corten, Pierre Klein, The Conventions on the Law of Treaties, A Commentary,
volume 1, Oxford University Press, 2011, pp. 34-45.

41) A<M, "SI0l B3 Ay wRed Al 2012.1, 54%
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Practice of treaty conclusion in the United States and its
implications for Korea

Kim, In-Sook”

The process for making binding international agreements in the United States
today proceeds along two separate but parallel tracks. Submitted to the Senate
under the Treaty Clause of the Constitution, the treaty must gain the consent of
two-thirds of the Senate in order to become law for the United States. The other
hand, these international agreements are generally called executive agreements, are
proceeding not through the Treaty Clause, but subject to approval by a majority
of both houses of Congress. There are three types of executive agreements:
Congressional-Executive  Agreements, Treaty Implement Agreement and
Presidential Agreement. The three are distinguishable by the legal authority upon
which they rest.

Because the Treaty Clause requires that all but thirty-three members of the Senate
assent to a treaty and includes no provision for participation by members of the
House, it surely makes a substantial difference which of these two methods is
used. Relying on customs and practices, the Senate has unsuccessfully sought to
distinguish between treaties and executive agreements by claiming that the former
is reserved for substantive agreements and the latter for routine and essentially
non-political business. Especially US Department of primary concern of treaty and
courts have been endeavoring to establish standards to secure procedural legitimacy
of executive agreements for a long time, because the agreements that the president
concludes under the constitutional authority have been causing lots of confusions
about procedures and domestic legal effects.

On the one hand, in the Korean legal system there are two categories of treaties.
According to the Articles 60, paragraph 1 of Korean Constitution, the National
Assembly shall have the right to consent to the conclusion and ratification of
treaties. Like the executive agreements in the United States, international
agreements concluded without the consent of the National Assembly in korea
have been causing lots of confusions about procedures and domestic legal effects.

* Kyonggi University, Department of Law, associate professor
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Abstract

We have no reason to consider or follow US traditions strictly because domestic
managements of international agreements are rulled by relevant countries'
respective codes, and new legal principles which accords with Korean domestic
affairs and which sets up the relationship between subordinates and superiors about
the international treaties and domestic laws needs to be developed in accordance
with the international obligations. Especially we need to take into account that
US Congress have their limits to control the executive agreements because of their
international effects, even though they are subordinated to domestic laws. It is
the same in Korea that we need to pay attention to the fact that we cannot be
sure of the actual effect of control to any kinds of international agreements which
is subordinated to domestic laws. It means that apart from the domestic possibility
of the administrational control to the international agreements, still international
obligations remains. So conclusions and revisions of international agreements
should be in accordance with the spirit of the Constitution securing procedural
controls on the basis of the Articles 60, paragraph 1 of Korean Constitution, and
we need to establish flexible practices to obtain practical interests by not
formalizing the relationship between subordinates and superiors of the international
agreements and domestic laws excessively.

Key Words : Treaty Clause of the Constitution, international
agreements, Treaty, executive agreements,
Congressional-Executive Agreements, Treaty
Implement Agreement, Presidential Agreement,
Articles 60, paragraph 1 of Korean Constitution
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